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gipsy woman, then a lodger in the house ; on 
which evidence of her's. Wells and the gipsy 
had been capitally convicted ; — a minority of 
the jury, as weU as a hare minority of the 
judges, had regarded the narrative as fiilse ta 
toto, havuig for its object the saving herself 
from the imputation of a voluntary residence 
in company, by which, if knovm, her character 
would have b^en destroyed. This conse- 
quently was, in their eyeS). a case of self-cri- 
minative consciousness. But, to a part of 
the jury, it appeared tiiat the story was fidse 
in circumstance only } and that the fidstty 
was accompanied wi^ nothing worse than 
temerity, not self-K3imintftive consciousness. 
That fiie had been incorrect in her state- 
ments, could not be doubted by any one; 
nnce in a variety of circumstances it was not 
cmly contradicted by extraneous witnesses, 
but inconsistent and self-contradictory. Te- 
merity on this account — want of the atten- 
tion which might have been bestowed, and 
which, had it been bestowed, would have 
saved her firom the stating of so many parti- 
culars, of the fidsity of which there could be 
no doubt — could not but be imputed to her 
by everybody : since, on the occasion on which 
they were uttered^ the lives of the persons 
actually convicted on her testimony were at 
stake. But of her consciousness of the M- 
sity of her own statement (it appears) they 
were not persilnded: at least as to any of the 
circumstances essential to the conviction of 
the persons, convicted on her evidence. With 
this exception^ they were satisfied of her hav- 
ing committed perjury ; and on that account 
had joined in the verdict convicting her of 
the crime so denominated. But, in their con- 
ception, the perjury was not wilful and cor- 
rupt : the wish dedared by them, accordingly, 
IumI been, that, in the instrument attesting, 
the words expressive of that imputation should 
beomlHed* 

In the words wilfid and corrwptf we may 
c>bserve an endeavour to express a circum- 
stance, which, at the time when the locution 
was first hit upon, the progress of intel%ence 
had not qualified men to express by dear and 
apposite words. By the word wilfid, a psy- 
chological fact, the seat of which is in the 
imderstanding, was referred to the will : wi^l 
the assertion could not but be, unless uttered 
b^ the perjurer in a state of delirium, or in 
his sleep. The circumstance meant to be 
expressed by the word wUJul was, that the 
perjurer, at the time of his uttering the 
assertion in question, was persuaded — was 
conscious — A its fiilsity — of its want of 
conformity to the truth. The word corrupt 
is a term intensely but vaguely dysk^^istic ; 
what it does express, though still in a vague 
manner, is the quantity, — what it endea- 
vours, though unsuccessfully, to express, is 
the quality, -« (^ the blame. "* > 

Vol. VI. 



In thiscasewe may observe an occunrenoe, 
the exemplification of whichis not unfrequent 
in English judicature : the proluty and unso- 
phisticated good sense of the occasional judges 
(or jury,) coming forward with a request, 
which the sdentific intelligence of their pro- 
fessional instructors does not enable them to 
comply with. We are not satisfied of the 
existence of self-criminaitive consciousness ; 
we are satisfied of the existence of temerity : 
what we wish is, to give such i verdict as 
shall subject the defendant to the punishment 
adaptedto tiiat inferior degree (^delinquency, 
but not to the superior. Such was, in sub- 
stance, the language of these consdentious 
jurynaen. But the established language and 
practice of the law was not such as to enable 
the keepers of the qfficina juttituB to satisfy 
so reasonable a demand. They were forced 
to leave it unsatisfied ; tliey had no such 
articles in their warehouse, u you want law 
for wilfiil and corrupt perjury, there it is for 
you: as to perjury that is not wilful and cor- 
rupt, there is no such thing — no sudi thing 
that we know o£ Wilful uid corrupt per- 
jury is, therefore, what yon must convict the 
defendant o^ or else acquit her altogether. 

In the practice of En^ish law (with but a 
single exception) if any punishment be an- 
nexed to the practice of mendadty, the sanc- 
tion of an oath is employed, as a medium of 
connexion, to attach the punishment to the 
offence. Mendadty, when the sanction 6f 
an oath has been employed as an instrument 
to bind the consdence of the individual to an 
adherence to the opposite virtue, is termed 
perjury. Perjury, accordingly, in these cases, 
not mendadty, is the denomination given to 
the offence : insomuch t^t mendadty, if it 
fiill not within the case of peijury — if it be 
not punishable as perjury, — is not punish- 
able at alL 

The single exception, spoken of above, is 
constituted by the case of examination taken 
by the House of Commons, or a committee 
of the House. 

Not that, in that legislative tribunal, trul^ 
is of less importance than in a cause about 
the value of a pot of beer, or a packet of pins. 
But the helplessness, in this respect, of the 
most efficient of the three branches of legisla- 
ture is a great point of constitutional laW: 
and (according to common intendment,)^ in 
the constitutional branch beyond every other, 
it bdongs to utility to give way to usage. 

Nor yet is mendadty, on these occasions, 
altogether exempt firom punishment. It is 
call^ a contempt ; and, as such, is punish- 
able vrith imprisonment: to whidi, by meana 
of fees exacted by the nouse for the benefit 
of the jailor, is added pediniaiy punishment. 
With imprisonment — but mark the conse- 
quence. The imprisonment being limited in 
its duration by that of the tribunal whidi in- 
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flicts it; snd the maximnm of the latter being 
seven years, the longer it has sitten, the 
weaker it has become, in this point, not to 
mention others. On the one hand, the utility 
of the law depends on the goodness of the 
information on which it has been grounded ; 
en the other hand, the most efficient of the 
three branches of the legislature is less and 
Ibss adequate to the task of procuring good 
information, the longer it lives, till at last it 
finishes its career in downright impotence. 

Rabelais, living in a distant province, and 
wanting to see Paris, forged a quantity of real 
evidence calculated to throw upon him the 
suspicion of a state crime, and, upon the 
strength of it, travelled at free cost. On a 
&vourable conjuncture, the trick might not 
be altogether incapable of being done into 
English, by a political adventurer, richer in 
boldness than in the gifts of fortune. Towards 
the conclusion of a parliament, he commits a 
contempt, and is committed to the custody 
of the Serjeant at arms. What is the serjeant 
to do with him ? To starve him is forbidden, 
not only by the law of humanity, but by the 
law against murder. He lodges and boards 
him : and, no sooner is the parliament dis- 
solved, than out walks the delinquent, and 
with Um all prospect of fees. 

The English procediffe, in almost every 
branch of it, affords but too many examples, 
in which mendacity, not being stamped with 
the name of perjury, remains altogether un- 
punishable, and secures to the offender, in this 
respect, the fruit of his offence. 

I. In the penal branch of procedure, — in 
the present state of it, — the encouragement 
given in this way to mendacity bears but a 
small proportion to that which we shall see 
dealt out with so profuse a hand in the non- 
penal branch. 

The oidy instance in the penal brandi, in 
which an encouragement is given in this 
way to mendacity, and that encouragement 
productive in a direct way of consequences 
immedhitely prejudicial to justice, — is the 
practice whic^ has obtained in capital cases 
and cases next to capital, of dissuading a 
guilty defendant from the confession he de- 
dares himself ready to mdce, and in a maimer 
forcing him to substitute, in pre-appointed 
language, what is called the plea of not guilty, 
that is, a false and mendacious averment of 
Ids not being guilty, in the room of it. ^ If, 
in this case, the extraneous evidence exhibited 
on the other side foils of coming up to the 
description of that allotment, which, accord- 
ing to the established rules of evidence, is 
necessary to conviction, — so often as any such 
feilure takes place, so often does a guilty 
defendant escape, — so often is the escape at- 
tended with a foiliu'e of justice. If the evi- 
dence be sufii(|ent, and conviction takes place 
accordingly, even then the satisfaction of the 



judge and of the public fuli of being so com-r 
plete as it would be if the disposition on the 
part of the defendant to speak truth had not 
been checked, by those whose dnty, at least 
in the moral view of the word, it was to cul- 
tivate it. 

Evidence of inferior quality is in this case 
received alone, to the exclusion of evidence 
of a superior quality — of a nature which can^ 
not fail of being more satisfactory to every 
mind to which it ever comes to be presented. 
The mendacity thus bespoken, and in a man^ 
ner commanded, from the highest ground, on 
pretence of a regard to justice or humanity^ 
but in reality for the purpose of gaining an 
immerited popularity at the expense of jus^ 
tice, is sometimes fatal, and in no case of any 
use, to justice. 

Compared, however, with the state of 
things in this respect as it stood till little 
above a century ago, the abuse thus noted is 
a prodigious improvement. A century has 
scarce ekpsed since the practice was abolished, 
according to which, in a capital case, the wit^ 
nesses for the defendant were examined with- 
out oath, and thence (in case of mendacity,) 
without being exposed to punishment.* The 
practice thus abolished was, in both points 
of view, pernicious : fevouraUe m the highest 
degree to guilt, by leaving the door wide 
open to mendacious evidence on that side : 
unfovourable to innocence, by depriving rera- 
dotts witnesses of whatever share of confi- 
dence it is in the power of the sanction of an 
oath, in these drcmnstances, to inspire. 

The instances in which menchdty is forced 
upon the pen of the other party (the plaintiff 
or prosecutor^) by those who, to the more 
especial duty, add the exdusive power, of 
cherishing and enforcing on all occasions the 
opposite virtue ; — these examples, unhappily 
but too numerous, of corruption issuing in 
torrents from a^ve, will be iq)t on this oc- 
casion to present themselves to a discerning 
mind.f But the mischief, great as it is, be- 
longs not to this place. If, by the contempt 
of veradty and Ihe fondness for mendadty 
thus displayed, the morals of the profession, 
and (through that commanding channel) the 
morals of &e community, are tainted in the 
most yiUd part ; the interests, however, of 
justice, receive not in this way any imme- 
diate prejudice : for, so far as the law in £|. 
vour of mendadty is complied with, neither 
plaintiff nor defendant, ndther innocent nor 
girilty, are in any respect the better for it. 
If,r indeed, in any respect, compliance on the 



• Hawk. iv. 446. 1 Ann. c. 9. § 3. , 
"f Ex, gr. Cases in which facts that are either 
false or unascertainable are required to be averred 
in indictments, on pain of nullity: that the crime 
was oommittea at the instigation of the devil, — . 
that the instrument employed in' the conmiission 
of it was of sudi or ludi a determinate value, 

&C.&G. 
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part of the pluntiff is deficient, a flaw is 
thereby produced, through which the defen- 
dant, if guilty, makes his escape. But the 
fcource from whence the advantage given to 
the defendant in this case is derived, is not 
the commission of mendacity on that side, 
1>ut the omission of it on the other. 

2. In non-penal procedure — in both branches 
of it, the common law and the equity branch, 
— it will now be seen in what abundance in- 
vitation is held out to mendacity on ihe part 
of the litigants on both sides, and in what 
abundancy of produce the fruit thus culti- 
vated may naturally be expected. 

In the common-law branch, the regular 
course, in the shape in which it is pursued at 
present, can scarcely in the mincb of those 
who plamied it, hav^ had any other view. If, 
at the outset of every cause^ the parties, in 
the presence of each other, and each of them 
interrogated by the other, were to produce 
at once the whole budget of their allegations^ 
and their suspicions, as weU as their demands, 
and that under the sanction of an oaih : men- 
dacity would not be hazarded by a man, in 
the station of a party, any more than in that 
of a witness. But the frmdamental allega^ 
tion, or body of allegations, termed the de- 
claration, is made without any such check. 
This dedaration gives commencement to the 
cause — operates as an introduction to the 
several steps and instruments that follow it. 
A man may be completely conscious of the 
badness of his own cause ; he may be con- 
scious that the facts alleged or assumed by 
himself are not true; he may be conscious 
that facts, such as, if proved on the part of 
the defendant, would defeat his (the plain- 
tiff's) claim, did really exist ; whether the 
defendent |ie supposed to be in a condition, 
or not in a condition^ to bring proof of them. 
In any of these ways he may be fully conscious 
of the ^Eklsity of his averments, and yet with- 
uot being deterred from making them : these 
being among the occasions on which fidsehood 
has received a licence to come forward and 
effect its purposes. As to costs of suit — 
besides that tins species of partial satisfaction 
is not in English procedure applied, with any- 
thing like consistency or uniformity, to the 
cases that call for it, — the inadequacy of it 
to the purpose in hand will be hereafter 
brought to view. 

The whole system of what is called special 
pleading^ is an edifice erected upon the cor- 
rupt foundation just described. The counter-* 
allegations, — such reciprocal ones as the 
nature of the case admits of —these pleadings 
(as they are called) — instead of being ex- 
tracted from the parties speaking viva voce, 
and face to &ce, under the authority and in 
the presence of the judge, — are kept back 
te be exhibited in writing, in a protracted 
succession, at distant intervals ; and^ be they | 



ever to mendacioug, no other punishment at- 
taches upon the mendacity but the inadequate 
and irregularly applied punishment of costs. 

In no respect whatever is direct justice be- 
nefited by tiiis practice : collateral injustice, 
in its triple shape of vexation, expense, and 
delay, is produced by it in abundance. 

The commencement as well as final cause 
of it — the origin of it in both senses — is dis- 
tinctly before our view. We know of a time 
in which the abuse had no existence. Like 
libelling and forgery, it has grown out of the 
art of writing. But forgery conducts men to 
the gallows, special pleading to the bench. 

In summary procedure it is unknown : as 
happily and completely so, as in the domestic 
procedure — which, in forensic practice, serves 
as a model for summary procedure, — and from 
which the regular mode may be considered as 
being for the most part a causeless deviation. 
On a variety of occasions it is excluded : the 
general issue is allowed to be pleaded : and 
the party to whom such permission is given, 
is the defendant, — the party whose interest 
on each such occasion insures his availing him- 
self of it. The propriety of such exclusion 
is, in these several instaoices, unquestioned 
and unquestionable : but on no one of tiiese 
occasions can it be justified, but by reasons 
which with equal cogency prove the propriety 
of the exclusion-^ the impropriety of this 
mode of procedure — in the several instanced 
in which it continues to be employed. 

Common law, the old original law of thei 
country — common law, though " the perfect 
tion of reason,'* was here and there a little 
scanty, and here and there a little harsh. Un*" 
der the name of equity, a new and smoother 
kind of law has been half imported, half ma- 
nufactured, to fill it up and smooth it. 

In common-law procedure^ for the benefit 
of the lawyer, mendacity on the part of the 
suitor enjoys (as has been seen) an almost 
unbounded licence. If falsehood is, by those 
whose duty should naturally have been to 
suppress it, connived at and rendered profit- 
able, and in that way encouraged; if such 
encouragement be a mode of subornation ; at 
that mode, however, it stops: understan<^ at 
common law. 

Would you see it in a stronger and more 
efficient mode, you must look to equity. It is 
there that the apparatus of subornation is 
complete : it is there that the effect of it is 
altogether irresistible. 

In equity procedure, the tdtercations be- 
tween the parties, including the examination 
of one of them by the other, are carried on 
in the way of written correspondence. Ther 
cause opens by the plaintiff's address to the 
judge, who never reads it : to which the de^ 
fendant, to whom it is not addressed, is to' 
return an answer. This epistle is called a' 
biH^ The bill is composed partly of allega^ 
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turns, pftrtTy of questions. In the allegations 
are stated, on the one hand, the fiicts, — such 
ftcts, deseed to constitute a ground for the 
plaintiff's ^:laim, as the plaintiff kncws, or is 
made to pretend to Imow ; on the other hand, 
such fects as he does not know, but which, 
by means of so many coitfessoiii^ statements 
to be extracted from the defendant, he, the 
plaintiff, wishes and endeavours to learn. 
For this purpose the court lends its authority 
to the plaintiff (in equity, the complainanQ 
with the readmess that may be imi^ned. It 
however makes one condition with him, viz. 
that every iirteitogatory put by Inm to the 
defendant shall have a charge to support it. 
In itself, the rule is sufficiently obscure and 
vague : but practice has explained and fixed 
it. If^ for example, to make good your title 
vou want a deed, but know not where it 13 ; 
if you t^ the truth, and say you don't know 
where it is, you will never get it. Tou must 
begin with saying you do loiow where it is ; 
you must say thact the defendant has it ; and 
so, having complied with the condition, and 
said on your p«rt what you know is &lse, 
you are allowed to call upon the defendant 
to declare on Ids part what is true. 

In respect of detBfy, vexation and expense, 
the consequence of tibds' sort of justice is not 
to the present purpose. In respect of men-- 
dadty, the effect produced en the state of the 
public morals by that vice is another topic 
that belongs not to this place. Upon the ad- 
ministration of justice, and the advantage de- 
rived to judicature from evidence received in 
this mode, the effect in point of extent may 
be tolerably conceived from a feet soon stated. 
The answer being upon oath, maybe true or 
not true : the bill, not being upon oath, is re- 

rled as altogether unworthy of all credit.* 
tiie character of defendant, what a man 
says may be true or not true : in the charac- 
ter of pliedntiff, what the same man says is 
not a syHsble of it true. Why ? Because, in 
tiie character of defendant, he is made to take 
an oath : in the character of plaintiff, he is 
neither subjected nor admitted to any sudi' 
ceremony. And' why, in the character of 
plaintiff, is he to enjoy thi» licence for men- 
dacity ? To justify him for subjecting a man 
to the torment of the most tedioia and ex- 
pensive of all suits, — to justify hkn for 
8topi»ng Imn'in the pursuit of less expensive 
and vexatious remedies, — has the-court imy 
better, or other, warrant, than the assertion 
of a man who*, by its rules and maxims, is 

* In here and there a scanty instance, the cur- 
rent of mendacrty has indeed received a check : 
the facU stated in the plaintiff's bill being re- 
quired tebe verified by affidavit. But the same 
considerations, l^ which the attention of the le- 
gislator is proved in these odd comers in the field 
of equity jurisdiction, demonstrate his negligence 
— his self-conscious negligence —in every other 
quarter of that vast expanse. 



unworthy of all credit ?->-whom it first foreet 
to make himself a liar, and then stigmatizen 
for being so. 

Besides the radical absurdity of the rule, in 
any ether character than that of a contrivance 
to eoFFupt and oppress suitors for the benefit 
of lawyers ; the imcertainty with which it is 
pregnant is without end. What breadth of 
chairge shall be sufficient for the support of 
the kiterrogatories that a man may see occa- 
aoa to* exhibit? To furnish an answer to this 
question, adapted to all the modifications of 
which the case is susceptible^ is of itself a 
topic, the discussion of which might be made 
to fill any number of volumes. Meantime, on 
every occasion^ the prudence oftHe dhiughts- 
man feils not to satisfy him, which is the safe 
side. From the omission of any portion of 
matter, which, ia. the eye of the judge ad hoc,f 
may chance to present itself as necessary to 
enter into the composition oS the charging 
part, to enable it to support the interroga- 
tories grounded en it, inconvenience to his 
client, in the shape of vexation and delay, 16 
well as increased ^pense, may ensue : from 
the insertion of any quantity beyond thatt 
whidi, on a just view of the matter, might 
appear strictly necessary, no inconvenience ik 
any degree approaching to equafity can ensue : 
to the expense an additicm, but that compif- 
ratively a very smalT one : to the account of 
delay ttid vexation, none. These things beinjg 
duly considered^ the conclusion is but natmiiL 
To give the reins to invention, and augment 
ad Ubitum the quantiity of tiiis species of 
poetry, wiU, so long as the above rtde remaiiis 
unrepealed, continue fer ever the most natu- 
ral and pleasant, as for ever it wiQ continue 
to be the safest course. 



CHAPTER VL 

OF THB CEREMONY OF AN OATH, CONSIDEHSD 
AS A SECURITY FOR THB TRUSTWORTHI- 
NESS OF TESTIMONY. - ■•*■ 

§ 1. An oath, what f 

On a firmer occadon, mention was made ot 
the three great sanctions — the political, the 
popular, and the religious, — as so many 
powers usually, and in a certain sense natu- 
rally, employed, in the character of securities 
for trustworthiness in testimony. But their 
efficacy in that character will depend, in no 
small degree, on the mode in wMch applica- 
tion is made of them to that use. Although 
not expressly invoked, nor so much as re- 
garded, by the fectitious arrangements of 
judicial procedure ;. they might, notwithstand- 
ing, be by- no means devoid of efficacy. But, 
iir point of feet and general usage, a particn- 

t In the Court of Chancery, the master; in the 
Court of Exdieqoer, the barons, the judges them- 
selves. 
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lar uistmment has been employed for tlie 
special purpose of pointing their force to this 
special use. This instrument is the solemnity, 
or say ceremony, called an oath. 

Contemplated in themselves, and abstrac- 
tion madeof the application of this instrument, 
they might be considered, in a certain sense, 
•s so many natural securities for testimonial 
trustworthiness : contemplated as applied to 
this spedal purpose by the intervention and 
assistance of this foctitious instrument, their 
united force, so augmented and applied, may 
be considered as a sort of foctitious or artifi- 
cial security for trustworthiness, superadded 
to those natural securities. 

But, in perhaps every civilized nation upon 
earth (unless the Chinese nation, the mosf 
numerous of all civilized nations, be an excep- 
tion,) the ceremony distinguished by the name 
of an oath, or what in other languages is equi- 
valent to that word, has been designed or 
understood to involve in it an address (or at 
least a reference) to a supreme being or beings 
— to invisible, supernatural, and omnipotent, 
or at least superior, agents : and the object of 
this address or reference has been to engage 
those superior powers, or to represent Uiem 
as engaged, to inflict on the witness punidi- 
ment, in some shape or other, at some time 
or other, in the event of his departing know- 
ingly firom the trutii on the occasion of such 
his testimony. 

Unfortunately in some respects, this same 
ceremony, with the address or reference in- 
cluded by it, has (besides the above use) been 
employed as an instrument to bind men to 
the folfilment of miscellaneous promises of all 
sorts: promises having no connexion with 
testimony. 

It has been applied promiscuously, and 
without any discrimination or distinction so 
much as in name, to purposes of the* most 
heterogeneous nature: to the securing of 
veracity and correctness on the part of the 
swearer, on judicial occasions, and thence to 
the prevention of deception and consequent 
misdecision on the part of the judge ; and, 
besides that, to the securing the performance 
of other acts of all sorts. 

At present, our view of the ceremony is 
coined to the case in which the purpose for 
which it is employed is that of securing the 
truth of testimony. 

§ 2. Jnefficaqf of an oathf as a security for 
the trustworthiness of testimony. 

Consistently with the opinion so generally 
entertained by unreflecting prejudice, a place 
upon the list of securities for the trustworthi- 
ness of testimony, and thence against decep- 
tion, and consequent misdecision and injustice, 
eould not be refused to the ceremony of an 
oath. But, whether principle or experience 
be r^arded, it will be found in the hands of 



justice an altogether useless instrument; in 
the hands of iigustice, a deplorably service- 
able one. 

1 . The supposition of its efficiency is absurd 
in principle. It ascribes to man a power over 
his maker : it places the Almighty in the sta- 
tion of a sheriff's officer ; it places him under 
the command of every justice of the peace. 
It supposes him to stand engaged, no matter 
how, but absolutely engaged to inflict — on 
every individual, by wlK>m the ceremony, a£> 
ter hAving been performed, has been profiined, 
— a punishment (no matter what^ which, but 
for the ceremony and the pronnation, he 
would not have inflicted. 

It supposes him thus prepared to inflict, at 
conimapd, and at all times, a punishment, 
which, being at all times the same, at no time 
bears, any proportion to the offence. 

Take two offenders : the one a parricide, 
by whose fidse testimony his innocent fiither 
has been consigned to capital punishment; 
the other, by whose folse testimony a neigh- 
bouring householder has been wrongfolly con- 
victed of the offence of laying rubbish on the 
highway. Take the offence in both cases on 
the mere footing of folse testimony, one sees 
how unequal is the guilt, — and how widely 
different the punishment, which* consistently 
with the principle of religion, cannot but be 
expected at the hands of divine j ustice. Take 
it on the footing of perjury, the guilt is pre- 
cisely the same in botii cases : for in both cases 
the ceremony is the same ; and in both cases 
it is alike violated and profaned. 

In a certaii^ sense, and with reference to a 
certain relative point of time, the consent of 
the beneficent power over which authority 
was supposed to be exercised by a subordinate 
power could hardly have been looked upon 
as wanting. It must have been considered as 
having bc^ given, in general terms, at some 
anterior period : but, — being thus given, by 
an engagement, express or virtual, contracted 
by the superior being, — so long as the engage- 
ment thus entered upon was adhered to, Sie 
conduct of the superior being would not be 
less under the command of the inferior, than 
if the relation had itova the beginning been 
reversed ; and whatever promise the superior 
being might, by means of tiie oath, be called 
upon by the inferior being to enforce, — to 
such promise, so long as the engagement was 
adhered to, it would not be in the power oi 
the superior being to refuse his sanction.* 



* In specie it was the same sort of authority 
as that which was supposed to be exerdaed by 
magical incantations : exercised only over a dif» 
ferent sort of supernatural penon, ana tp different 
and even strongly contrasted purposes. The au- 
thority exerdsed b^a testimonial oath, was exer- 
cised over a divinity spoken of in the character 
of a beneficent divini^, and for nurposes spoken 
of in the character or beneficial purposes : thu 
authority exerdsed by » magicalincantatioiH waa 
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Will it be said. Nay : for, after and notwith- 
gtanding this ceremony, God will govern him- 
self by his own good pleasure, as he would 
have done without it : though the act which 
the oath-taker engaged himself thus to perform 
be unperformed, if that act be a criminal one, 
God wiU not punish him for the omission of 
it : conmiission, not omission, is what God 
punishes in crimes ? Be it so : God will not 
punish the violation of an oath, when the 
act engaged for by it is the commission of a 
crime : God would not have punished Jeph- 
thah, had he omitted to put to death his un- 
offending daughter, notwithstanding his even- 
tual promise so to do. Be it so : but, this 
being supposed, here is an end of the effi- 
cacy, the separate and independent efficacy, 
of an oath. 

To the purpose in question, the authority 
given by the oath to the inferior being over 
the superior, must have been understood to 
be absolute, or it must have amounted to no- 
thing. Were there any exceptions or limita- 
tions ? If so, the imagination is set to work 
to look out for the terms and grounds of such 
exceptions and limitations: to inquire, for 
example, into the species and degree of mis- 
chief ihat in each instance might be expected 
to result from the violation of testimonial 
truth. But if this, then, be the ground of the 
supernatural punishment attached to the vio» 
lation of the oath, — ^then the mere violation 
of the oath itself, independently of the mis^ 
chief resulting from the falsehood, is not that 
ground; that is, — the effect produced by the 
oath, considered in and by itself, amounts to 
nothing. 

In vain would it be to say, No ; when God 
punishes for perjury, though he punishes for 
the pro&nation, that does not hinder but that 
he may punish for the fiedse testimony in pro- 
portion to the mischievousness of the effects 
produced by it. Whatever reason there is for 
supposing him to punish for the false testi- 
mony, there is the same reason for supposing 
him to punish for that crime, whether the 
pro£uuiti,on be or be not coupled with it. 
Whatever punishment is inflicted by him on 
the score of the false testimony, is not in- 
fficted by him on the score of the probation : 
whatever is inflicted by him on the score of 
the pro&nation, is not inflicted by him op the 
score of the fiedse testimony. 

Either the ceremony causes punishment to 
be inflicted by the Deity, in casek where other- 
wise it would not have been inflicted ; or it 
does not. In the former case, the same sort 
of authority is exercised by man over the 
Deity, as that which, in English law, is exer- 
cised over the judge by the legislator, or over 
the sheriff by the judge. In the latter case, 

exercised over a maleficent divinity, an4 forper- 
nictoas purposes. 



the ceremony is a mere form, without any 
useful effect whatever.* 

• " The alternative to which Providence is by 
consequence reduced, of either givins up that 
country to everlasting superstition, or (Mr working 
some miracle in order to accomplish its conver-' 
sion." Such are the words in which (in die 
Cdinbuigh Review for April 1808*) a reverend 
divine is represented as describing one of the 
consequences which, in liis view m the matter, 
will ensue, should the arm of government be 
employed in restraining, by coercive measures, 
the exertions directed to the extension of the be- 
nefits of Christianity to the natives of Hindostan. 
^' The idea of reducing Providence to an alter, 
native ! {'* exclaims the reviewer in adoi^ble note 
of admiration : *^ and by a motion at the India- 
House, carried by ballot !'* — " Providence re- 
duced to an alternative !!!!!'* — another exda. 
nuition by notes of admiration five deep. Then — 
for the declared purpose of representing the idea 
as the ne plut ultra of irrationality — this and 
that and the other idea, represented as irrational, 
is said to be pure reason when compared to it. 

The ground on which the line of conduct thus 
protestra against, as tending to reduce Providence 
to an alternative, is censured, is that of its being 
too great a power for human imbecility to exer- 
cise, or so much as to attempt to exerdse, over 
divine omnipotence, But the power, the supposed 
exerdse of which drew from the reverend aivine 
the apprehension and the censure expressed in 
the above passage..^ this power, if inaeed it re- 
duced the Supreme Being to an alternative, left 
him, at any rate, in possession of an alternative: 
and an alternative wnich does not pesent itself 
to human conception as pregnant with any con- 
siderable degree of distress. 

But the notion which represents the ^common 
ceremony of an oath as entailing, and without 
recovery^ guUt — with its inseparable appurte- 
nance, future jmnishment— on the violators of 
iL — and this independently. of, and over and 
above, whatever may be attached to the occasion, 
->. leaves to divine omnipotence no alternative. 
Bailiff to and under the human magistrate, the 
divine/unctionary has ffiven bond for the execu- 
tion — the constant and punctual and sure exe- 
cution -.of whatsoever writ shall be sent from 
the court below to the court above : for, when the 
idea is so self-contradictory, language is at a loss 
how to ohrase it 

The numan power, which, reducing divine 
omnipotence indeed to an alternative, leaves it at 
anyrate in possession of an alternative, is not pro- 
posed to be exercised by any other hand thra one, 
and that the hand of the supreme authority in the 
state : the power which leaves omnipotence no 
alternative, is a power which any anq every in. 
dividual in the state, who is rash enough and 
foolish enough, may exercise at any time, and 
any number of times, at pleasure : on so simple 
a condition as that of getting a justice of peace 
to join in the performance of the Instantaneous 
ceremony. 

Ood made man afUr his own image, ujb the 
text : man has returned him the compliment, says 
I forget what commentator. '^ Every man his 
own broker" is the title of one book; '* Every 
man his own lawyer" of another : difficult as it 
is for any (not to speak of every) man to be his 

• Page 180. 
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2. To justice it is not of any the smallest 
use. The only character in which it is in the 
nature of it to render — in which it has ever 
been supposed to render — service to justice, 
is that of a security against a man's doing 
what (on the occasion in question) he has en- 
gaged not to do : viz. assert what he knows 
or believes to be fidse. But that in this 
character it is altogether without efficacy, is 
matter of daily and uncontroverted and un- 
controvertible experience. On the part of 
the most exalted characters, it is seen every 
day yielding to the force of the weakest of aU 
human motives. 

Comparison being had with the motives of 
the two other classes — viz. the self-regard- 
ing, and the dissocial — the weakest upon the 
whole, in the great mass of mankind, are those 
which, belonging to the social dass, may be 
referred to the head of sympathy : of which 
that sort of sympathy towards an individual, 
commonly characterized by the terin humanity, 
28 one. 

But, oi all descriptions of men (hangmen 
perhaps excepted, butchers certainly not ex- 
cepted,) the lawyer, and, among the lawyers 
of all nations, the English lawyer, is he on 
whom, — judging from situation, from habi- 
tual exposure to the action of opposite in- 
terest, or from historical experience, — the 
principle of humanity may with reason be re- 
garded as acting with the smallest degree of 
force. For, under the existing mode of remu- 
neration (viz. by fees,) there is no other class 
of men whose prosperity rises and fiiUs in so 
exact a proportion with those miseries of man- 
kind which it is in their power to increase or 
decrease : nor any set of men, who have had 
it so effectually in their power, and so deter- 
minedly and inexorably in their will, to pre- 
serve those miseries from decrease. UnSfor- 
tunately, this hostility (though undeniable) 
not being perceptible witiiout such an insight 
into the system of procedure made by them, 
as scarce any but themselves find adequate 
inducements for obtaining, can never be ren^ 



own broker, much more his own lawyer, no man 
finds any difficulty in being his own Ood-maker : 
and when a man has made his Ood, we see the 
sort of work he puts him to. The God of the 
good sort of man is himself a good sort of man : 
but the Ood of the vulgar, great and small, is 
what the God of Samu^ Johnson was — a devil, 
with the name of God written in great letters on 
his forehead. 

O that, in making his God, man would but 
content himself in making him for his own use ! 
But no : it is not for his own use, it is not for his 
own benefit at least, that man makes his God ; 
but for the destruction of others, of all odieis who 
presume to differ from him ; and who, for this 
offence, are, on any the slightest pretence,doomed 
to unutterable torture without end in another 
worid, together with such as can be inflicted by 
the present and leady-prepaied engines of the 
civil magistnte in this. 



dered so easfly poreeptlble, as, for the preser- 
vation of the rest of the community, it wer« 
so desirable that it should be. 

Weak as, in the breast of an English hiw- 
yer, this weakest of all human motives cannot 
but be — and more especially in the breast of 
an English lawyer whose acknowledged ex- 
perience has raised him to the situation of 
judge, — in that situation it b found habi- 
tually strong enough to overpower whatever 
regard, if any, is lodged in tiie same bosom, 
for the ceremony of an oath. 

Many and notorious are 6ie occasions cm 
which, in violation of their oaths, a set of 
jurymen, — for the purpose of screening a cri- 
minal from a degree of punishment to which 
the legislature has declared its intention of 
devoting him, — ascribe to a mass of stolen 
property a value inferior in any proportion to 
that wMch, to the knowledge of everybody, 
is the real one ; and this under the eyes aod 
direction of a never-opposing, frequently ap- 
plauding, or even advising judge : so that here 
we have in perpetual activity as many sdiools 
of perjury as there are courts of justice, having* 
cognizance of these the most frequently com- 
mitted sorts of crimes ; schools in which the 
judge is master, the jurymen sdiolars, and the 
by-standers applauders and encouragers. 

Not that there exists, perhaps, any xyther 
nation, in which a due regard to veracity on 
the occasion of testimony is more igeneraL 
But, of this regard (be it more or less exteiw 
sive,) the cause must be looked for in the influ- 
ence of those other reedfy operative securities, 
to which, in compliance with usage, this de- 
lusive one has been so undeservedly associa- 
ted. What is not only possible, but probable, 
is, that, in the production of this regard, the 
religious principle, the fear of Gtod, has no 
inconsiderable influence. What is certain, as 
being rendered so by the above ^experience 
(not to mention so many others as might be 
addueed,^ is, that in the application thus sup- 
posed to DC made of it, the religious principle 
has no influence. 

Under the ceremony of an oath are in- 
cluded, it is to be observed, two very different 
ties, — the moral, and the religious. The one 
is capable of being made more or less binding 
upon all men ; the other upon such only as 
are of a particular way of thi^dng. The same 
formulary, which undertakes to draw down 
upon a man the resentment of the Deity in 
case of contravention, does actually, in the 
same event, draw down upon him (as expci- 
rience proves) the resentment and contempt 
of mankind. The religious tie is that wbick 
stands forth, whidi makes aH ^e show, which 
offers itself to view ; but it is the moral tie 
that does by far the greatest part of the busi^ 
ness. The influence of the former is partial — 
that of the latter is universal : nothing, there- 
fore, could be a mark x>f greater wealooess and 
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imprudence ilian to cultivate the former only, 
and neglect the latter. As to the religious 
tie , — not only are there many on whom it 
has no hold at all — hut in those on whom it 
has a hold as well as the moral, that of the 
moral is beyond comparison the strongest. 
Can anybody doubt, that among the English 
clergy (for example) believers are more abun- 
dant than unbelievers ? Yet, on some occa- 
sions, oaths go with them for nothing. 

What gives an oath the degree of efficacy 
it possesses, is, that in most points, and with 
most men, a declaration upon oath includes a 
declaration upon honour: the laws of honour 
enjoining as to those points the observance of 
an oath. The deference shown is paid in 
appearance to the religious ceremony : but in 
reality it is paid, even by the most pious re- 
ligionists, much more to the moral engage- 
ment than to the religious. 

It is, in truth, to the property which the 
ceremony of an oath possesses, of weakening 
the power of the only really efficacious secu- 
rities, that what influence it has is confined. 
In the character of a security for veracity, 
take it by itself, it is powerless, and may 
plainly be seen to be so. 

Applied to judicial testimony, if there be 
an appearance of its exercising a salutary 
influence, it is because this supposed power 
acts in conjunction with two real and efficient 
ones : the power of the political sanction, and 
the power of the moral or popular sanction. 
When, to preserve a man firom mendacity, 
— in addition to the fear of supernatural pu- 
nishment for the profonation of the ceremony, 
a man has the fear of fine, imprisonment, 
pillory, and so forth, on the one hand ; the 
fear of infiimy, the contempt and hatred of 
all that know him, on the other ; it is no 
wonder that it should appear powerful. Strip 
it of these its accompaniments — deprive it 
of these its supports — its impotence appears 
immediately. 

But of a case in which it is thus deprived 
of its supports, — and in which impotence, 
complete impotence, is the consequence — ^the 
notorious consequence of such deprivation, 
— ^^the bare word custom-house oaths is suf- 
ficient to present to view the complete ex- 
emplification.* 

So long as two forces, pointing towards the 
same object, are followed to a certain degree 
by the effect they aim at, without its being 
appiffent in what proportion they have re- 
pectivel^ contributed to the common end ; 
the credit of the result may be given to which- 
ever of the two b most in £vour. Watch 
them, and catch them ac#ng separately, or 
in opposition : then is the time to see how far 
the credit given has been due. In certain 
cases, the tie of an oath is s een to have a 

• By 1 & 2 W. IV. c. 4, declarations were 
substituted to oaths in this department — Ed. 
t^ this Collection, 



powerful effect upon maiddnd. Where ? — in 
what cases ? Where the force of public opi- 
nion acts under its command : where it em- 
ploys itself in insuring the veracity of parties 
or witnesses in courts of justice (especially 
in dvil causes : or in criminal ones, where 
fidsehood has not this plea of compassion or 
self-preservation to extenuate it.) In other 
cases, oaths are cobwebs, or at best, hairs. 
In what ? In all in which the force of public 
opinion runs counter, or does but withhold 
its aid : in the case of jurymen's oaths, in a 
variety of instances : in the case of a variety of 
other offices : in the case of university oaths : 
in the case of custom-house oaths : in the case 
of subscriptions, — which, considering the so- 
lemnity of the act, and the awfiilness of the 
subject, may be placed on the same line with 
oaths. 

If you wish to have powder of post taken 
for an efficacious me^dne, try it with opium 
and antipiony : if you wi^ tp have it taken 
for what it is, try ft by itself. 

That in England, in the governing part of 
the pqblic n^ind, there has always prevailed a 
SQirt of tacit sense of the inefficacy and in- 
utility pf this ceremony in the character of a 
security for testimonial veradty, is evidenced, 
not by any explidt verbal dedarotions indeed, 
but by tokens still more trustworthy — by 
long-continued practice. 

On the occasion of the inquiries carried on 
by the House of Commons — whether by the 
whole House in the form of a committee, or 
by detached committees — no oath is admi- 
nistered (at least in general practice) to any 
persons examined in the character of wit- 
nesses. The ceremony is suffered to remain 
unperformed. Why ? Because, none of the 
really effident securities* bdng wanting, the 
want of this inefficient one is thought not 
worth supplying. 

This branch of the legislature, not possess- 
ing, like the pther, ordmary judidal powers, 
possesses not (it may be said) the power i£ 
exacting the performance of this ceremony. 
Be it so: but this, instead of a refutation of 
the proposition above advanced, is a confirma- 
tion of it. Is legislation of less importance 
than judicature ? So fiur firom it, the impor- 
tance of an act of legislation is to that of aa 
act of judicature, as the whole number of sub* 
jects in the empire is to 2. Is information 
concerning matters of fftct less necessary to 
constiti^te a just ground for an act of legisla- 
tion than for an act of judicature ? Nor that 
neither. 

Had the performance of this ceremony been 
really necessary, or been really thought neces- 
sary, to the forming of suffident grounds for 
legislation, would the most effident of the 
tlu'ee branches of the supreme power have 

* Subjection tointerrogationejr Afoerxo, backed 
by fear of punishment and of loas of rqmtation, 
to enforce compliance. 
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acquiesced thus long under the non-possession 
ofit? 

Conceive the courts of justice throughout 
the country, all of them abundantly provided 
with the power of administering oaths, all of 
them destitute of the power of applying pu- 
nishment, — in what degree of vigour would 
have been the power of these courts ? For 
what length of time, in that case, would so- 
ciety have held together ? 

I^ in the character of a security for testi- 
monial veracity, this ceremony were seriously 
looked upon as possessing any considerable 
value, — the occasions to which the ordinary 
judicial securities foiled of applying, at the 
same time that the value at stake is equal to 
any pecuniary value that is ever at stake in 
judicature, — these are the occasions on which 
this supernatural security would (at least sup- 
posing any tolerable degree of providence or 
consistency on the part of the ruling powers) 
have been resorted to with particular care. 
I speak of the cases where money is to be 
received by individuals at any of the public 
offices instituted for that purpose — the Bank 
of England, the Navy and Army pay-offices, 
and so forth. For one pound paid by the ap- 
pointment of a court of justice, fifty or a 
hundred pounds perhaps are paid in and by 
these non-judicial offices. In these pay-offices, 
there being no adverse party to contest the 
daim. all ^ose ordinary securities, to the ap- 
plication of whic^ the d^ence of an adverse 
party b necessary (cross-examination, £u:ulty 
of counter-evidence, and so forth,) are of course 
ini^[>plicable. For tiie protection of so prodi- 
gious a mass of property, under the deficiency 
of ordinary securities, what does legislative 
providence ? Does it call in, with peculiar 
anxiety and exclusive or superior confidence, 
this extraordinary security? — does it employ 
oath without punishment ? On the contrary, 
it employs punishment without oath.* 

Another proof of the inefficiency and inutility 
of the ceremony of an oath, in the character of 
a security for the truth of testimony. Of the 
modes of delivering evidence — of delivering 
what is equivalent to testimony, — that which 



* In some of the above cases, the title to the 
money rests solely upon the authenticity of a 
script, an order, or other voucher, produced in the 
character of an article of written evidence. In 
these cases, he who, instead of an authentic, pro- 
duces a counterfeit script, subjects himself to the 
punishment (generally capital) appointed in case 
of forgery.* In others of these cases, the mere 
identity of the person is the efficient causes of 
title. In these cases, he who, not being the per- 
son entitled under a certain name to receive a 
certain sum of money, represents himself as 
being that person, and receives the money ac 
cordmgly, subjects himself to the punishment 
(generally capital) appointed for this offence, 
under die name of personatum. 

* Capital punishment has now been abolished 
Sn such cases, by 7 W. IV. and 1 Vict, c 84. — 
Ed, ofthh Colleetiork 



is susceptible of having the ceremony attache^ 
to it, is but one. Of the modifications of 
mendacity (or, what is equivalent to it, the 
endeavour to gain credence for fidse fiicts,) 
that whidi is chargeable with the profiuiation 
of this ceremony, — that which is, in conse* 
quence, susceptible of the appellation of per- 
jury, — mendacious depotition, — is but one. 
The others (as we have seen) are, forgery 
conmionly so called (forgery in respect of 
written evidence ;) forgery in respect of real 
evidence ; firaudiQent obtainment ; and per- 
sonation.f For the prevention of these mo- 
difications of maid fide jBedsehood, punishmentf 
simple punishment, has all along been trusted 
to : without any assistance firom the ceremony- 
of an oath, and apparently without any sus- 
picion of deficiency on the score of the want 
of such assistance. 

True it is, that in those several cases it may 
happen to the species of firaud which is not 
perjury, to be supported by deposition deli* 
vered to a court of justice ; in which case, 
the punishment appointed for those several 
ofifences will receive, fit>m the ceremony of 
an oath, whatever support it is in the power 
of that ceremony to give. But this is but a 
contingency ; and that, comparatively speak- 
ing, but seldom exemplified : the case in which 
the punishment annexed to these offences 
respectively derives no support firom the oath, 
is by fiir the most conunon case. 

To the persuasion thus indicated onthe part 
of the governing class, add the like persuasion 
as indicated on the part of all persons without 
distinction, in the character of suitors and 
their law advisers. 

Supposing a mai) wrongfully deprived of 
the possession of any moveable thing belong- 
ing to him ; and supposing him to demand 
restitution of it by the only species of action 
by which specific restitution is so much as 
professed to be given ; in that case, if the de- 
fendant, — performing the ceremony of an oath 
in coi^junction with twelve other men speak* 
ing only to his character, and not so much as 
professing to know anything about the mat- 
ter — wiU take upon him to say, in general 
terms, that the pluntiff 's demand is not a 
just one, — the plaintiff therefore loses the 
cause : neither can any question be put to the 
defendant for the purpose of bringing down 
firom generals to particulars such his self-re- 
gardir^ and self-serving testimony ; nor are 
any witnesses in support of the plaintiff's de- 
mand permitted to be examined. The man 
who proffered this curious kind of evidence, 
was said to wage his law. 

By what exertion of fraud or imbecflity, 
any species of demand (or action, as it is 
called) was thus paralyzed, or why one spe- 
cies more than another, are questions which, 
at this time of day, must be left to the in* 
dustry of antiquarians. In point of fiEu;t, so 

t See the kst Chapt^, § 1. 
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it is, that to a man wbo claims the thing it- 
self, this species of defence is still liable to 
be opposed ; while, to the man who, instead 
of the thing itself, claims money in the name 
of satisfoction, this same sort of defence is not 
capable of being opposed. What has been the 
consequence ? That the action of detinue — 
the onlv action at common law by which a man 
can claim the thing itself — has for ages been 
abandoned altogether : the action called as- 
gumpsie — the action by which a man, instead 
of the thing, demands money under the name 
of damages, — is the action employed in lieu 
of it. Men — all men — have all this while, un- 
der the guidance of their law advisers, chosen 
to give up everything moveable they had been 
accustomed to call their own, rather than trust 
to this supernatural security, to the exclusion 
of the other natural ones. 

As to judges (I speak of English judges, 
and more particularly of the highest stages 
in that office,) the contempt universally en- 
tertained by them for this ceremony stands 
evidenced by every day's practice. 

No jury is ever impannelled, but their en* 
trance into their ephemeral office is prefaced 
by what is called their oath. Each man bear- 
ing his part in this ceremony, promises that 
the verdict in which he joins shall be accord- 
ing to the evidence, t. e. according to his own 
conception of the probative force of the evi- 
dence. What is the consequence ? That, so 
fiir as in relation to this probative force (t. e. 
as to that one of the two sides of the cause, 
to which the greatest quantity of probative 
force applies) there is any ultimate difference of 
opinion, some proportion out of the twelve, 
any number from one to eleven inclusive, has 
committed perjury. Lest the consummation 
of this perjury should be delayed for an in- 
convenient length of time, a species of torture 
has, by the care of those judges by whom 
the foundation of this species of judicature 
was laid, been provided for the purpose : a 
species of torture, composed of hunger, cold, 
and darkness. Hence judicature by jury is a 
sort of game of brag, in which the stake is 
won by the boldest and the most obstinate : 
the^ or he remain unperjured — all the others 
perjured. Of all the men of law that ever 
sat upon the official bench, by what one could 
this carefully-manufactured and perpetually- 
exemplified perjury have been unknown? — 
by what one of them was it ever spoken of 
as matter of regret ? 

On the contrary, Englishmen of all classes — 
^non-lawyers and lawyers — have been at all 
times vying with one another in their admi- 
ration, their blind and indiscriminating ad- 
miration, of an institution into the basis of 
which a necessary course of perjury had been 
wrought : and, at the same time (as if to 
crown the inconsistency) the oath, the sacred 
oath, has ever been sounded in men's ears ; 
at if in thai consisted the principal, if not 



sole, security, for whatever regard for justice 
is looked for at their hands. 

Nor yet is it to the inevitable perjury, the 
perjury without which the business could not 
go on, — nor yet is it to the complacency with 
which this really accidental accompaniment is 
regarded, — that the prooh of the contempt 
entertained for the ceremony by all classes, 
judges and jurymen as well as suitors, lawyers 
as well as non-lawyers, is confined. Business 
would not the less go on, although effects to 
which jurymen are called upon to set a value 
(the true value) upon their oaths, were ac- 
cordingly to be appreciated, appreciated with- 
out exception, at their true value : although 
a purse of money, with money of the real value 
of three pounds, were appreciated at three 
pounds, instead of being appreciated at nine 
and thirty shillings. Yet what sessions ever 
passes over at the Old Bailey, without giving 
birth to instances, more than one, in which 
effects, known by all mankind to be worth 
three pounds, or ever so much more, are va- 
lued at less than forty shillings?* Valued, thus 
under- valued, and for what purpose? For 
what but to set their power above that of 
the law ; and, in the very teeth of the legis- 
lature, consign to a less degree of punishment, 
some criminal, for whom a greater degree of 
punishment has been appointed by parliar 
ment ? When a judge Is really displeased with 
a verdict, his practice and his duty is to send 
them back to their box, or their room, with 
a recommendation to reconsider it. What 
instance was ever known of a judge sending 
back a jury with a recommendation to exo- 
nerate their consciences of a load of perjury 
thus incurred ? On the contrary, — whether" 
by judges, by lawyers of other classes, or by 
non-lawyers, — in how many instances has 
such perjury been ever spoken of with any 
other note of observation, than what has 
been expressive of approbation and applause ? 
Mercy — humanity — such are the eulogistic 
names bestowed, regularly bestowed, upon 
the profanation of this ceremony : as often as 
the object of the profanation has been to usurp 
a power lodged by the constitution in other 
hands, and put the most marked contempt 
that can be put by a subordinate authority 
upon superior law. 

Blessed effiect of this ceremony and its 
vaunted sanctity f Judges designating by the 
self-same name the practice they punish, and 
the practice they encourage I Punishing at 
one time L promoting, ^iforcing, at another 
— the same thing, or at least what they bid 
men look upon as the same thing: for, to 
cause two things to be looked upon as the 
same thing, what shorter or more effectual 
course can a man take, thap to call them by 
the same name ? 

In the well-known epigram of Prior, the 
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story of the &t man in the crowd, complain- 
ing, in terms of impatience, of the inconve- 
nience of which in his own person he was in 
so great a degree the cause, presents, as it 
flows from the pen of the poet, no other sen- 
timents than those sentiments of ridicule and 
pleasantry which it was intended to excite. 

Sentiments of a somewhat different com- 
plexion may perhaps be excited, in the in- 
stance of the mischief now upon the carpet -^ 
that of perjury *^ when, in the persons c^the 
most constant complainers of it, and indefa- 
tigable dedaimers against it, we find the chief 
and unceasing encouragers, and, as ^ as en- 
couragement goes, authors: encoiuagers in 
every mode and form in which encouragement 
can be administered, — example, precept, 
commendation, reward, punishment : punish- 
ment attached, not, as might have been sup- 
posed, to the incurring of tiie guilt, but to the 
abstaining or omitting to incur it ; — the pu- 
nishment here spoken of being not that which 
is administered in ceremony, half a dozen times 
perhaps in the year, with the professed view 
of curbing it, but that which is administered 
without ceremony every day in the year, not 
merely in the design, but with the indispu- 
table effect, not merely of promoting, but of 
securing, the perpetration of it.* 



• *' Oaths'* the seed, «* perjury" the " har- 
vesV Such is the husbandry which by Black- 
stone* is spoken of as actually pursued ; and of 
which, by the mention made of it in these terms, 
his disapprobation is pointedly enough declared. 
O yes! oad indeed was such husbandry m that 
eaie. And why in that case ? Because, in that 
case^ the husbandman was a competitor in trade : 
the judge, or die practitioner, in a rival set of 
judicatories; which— though (under the auspices 
of the fee-gathering system) united by a common 
interest with his own — haa also for a source of 
rivalry and discord, its separate interest. Never 
can he bring himself to speak without a sarcasm, 
of the business of those decayed and petty traders 
(once, in the good old times, at the head of the 
trade,) whom the vast firm to which he belones 
have now, for such a length of time, kept like 
toads under a harrow. Viewing in every rival 
an usurper, he grudges them even their wretched 
remnant in the trade of wickedness. 

On this occasion, could he but have looked at 
home,— had the range of his optics been some- 
what more extensive, and somewhat more under 
command, — he would have thought a second 
time, before he had hazarded an imputation so 
easily retorted, and with such increase of force. 

In the nursery of a spiritual court is no such 
forcing frame as a Jury-boa — no such horticul- 
taiist as a lord chiet-ju^tice. In the spiritual 
nursery, pei^ury is but avort of weed — an acci- 
dental product : the system, if vurposely, is at 
least not avowedly, directed to the production of 
it: when it does spring up, the cause of its 
growth is not in the cultivator only, but in the 
soil likewise. But in the profane nursery, the 
cultivator is actively and conspicuously employed 
in forcing it : nor is that soil to be seen anywhere 
in which it can fail to grow. 

•II. 344; and see IV. 361, 



§ 3. Mischievousness of Oaths, 

Inefficacious as is the ceremony of an oath 
to all good purposes, it is by no means inef* 
ficadous to bad ones. 

Shift the scene, — give to another set of law* 
yers the benefit, — and peijury now becomes 
pious, Emplov it (as above) in the jury-box, tt> 
debilitate the iftiderstanding, as well as taint tm 
morals, of the people, and thus render them pas- 
sive tools and unresisting victims in the hands of 
this domineering and now uppermost set; and 
the choicest epithet, how incongruous soever, is 
not too good tor il 

Pious is, of all others, the epithet chosen by 
Blackstone^ for peijury, when (under the direc-. 
tion of common.Iaw judges) employed by jury, 
men to rescue criminab from a punishment to 
which they have been devoted by tne legislature, 
^* Pious perjury .•" as who should say *- loyal 
treason, humane assassination, honest peculation, 
chaste adultenr. Humane penury — yes, in this 
case, beyond dispute : moral pepury — even that 
might pass: but, of all imaginable eulogistic 
epithets (eulogy being the strain to be pursued 
at any rate]| why pitch upon that of piotu to affix 
to penury ? . why thus volunteer a flat contra, 
diction in terms ? Why, but to reconcile to thtp 
practice those pious persons, who, looking down 
upon moralit]^, look up only to piety, as that in 
comparison of which all other objects are unwor- 
thy of regard. With these — whatsoever of hu» 
manity, or utility in any other shape, might 
appear predicable of the practice— the impiety 
of it might be apt to be considered as an objec* 
tion to it, and that objection an insuperable one. 
What is to be done ? Give them to understand, 
that (in this instance at least,) peijurious as the 
practice is, here may still be pietv in it, — the 
objection is removed, and " everything is as it 
should be.*' When every other argument fails, 
then is the time to try what can be done by a bold 
paradox: the bolder it appears, die more difficult 
It is fdr the disciple to be persuaded, or to suffer 
himself so much as to entertain the suspicion, 
that, without some sufficient reason at bottom, so 
great a master would have given utterance to it. 

In the eye of the man oflaw (not to speak at 
present of the priest,) whether an act be right oi 
wrong, is a question that depends never on the 
act itielf, but always on die quality of the persons, 
by wh<nn it is practised. 

Practised by a ** bishop," that bishop beins 
a papist, " subornation of perjury" was a baa 
thm^ ; no piety in it : sheer ** wickedness," and 
nothing el8e.<: On this occasion, a system of con^ 
trivance is reported, by which, — when a derk 
(meaning here by a clerk, perhaps a clergjrman 
only, perhaps any man who could read) — when 
a derk had in a capital crime been defendant, — 
if in that character he had been convicted by a 
h^7 jury) he used to be saved from punishment : 
the contrivance consisting in mating him pas9 
through the formality of a sort of new trialy ii| 
which the bishop sat as judge ; the jury being, a9 
Judge and Reporter Hobart represents it, ** com? 
pounded of derksand laymen ;*^or as Blackstone, 
referring to Hobart, finds it more convenient tp 
misrepresent it, " composed of twdve derks." 

On every such occasion (to take the account of 
the matter from Blackstone) might be seen *' a 
vast complication of perjury and subornation of 
peijury, in this solemn farce*' (so he calls it) **' of 
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1 . Und«r l^e jiame of the mendacUy'licenca 
will be here^er treated of, at full length, one 
of the principal among the devices by whidb, 
under the fee-gathering system, judges — the 
authors of unwritten law in both its branches, 
the main or substantive branch, and the ad- 
jective branch, or system of procedure— have, 
in^h so disastrous a success, pui^ued the ends 
— the real ends — under the fee-gathering 
system the only ends — of judicature. It is 
by the licence granted to mendacity on both 
sides of the cause, that judges have given 
encouragement and birth to their best cus- 
tomers, the maid fide suitors. It is by means 
of the vain and pernicious ceremony of an 
oath, that they have been enabled to grant 
*and vend the mendacity-licence. The punish- 
ment due to testimonial mendacity has been 
artfully attached, not to testimonial menda- 
city, but to perjury : not to testimonial men- 
dacity in all cases without distinction, but to 
testimonial mendacity in such cases, and such 
cases alone, in which mendacity has by their 
authority been converted into perjury : which 
conversion cannot be effected without the 
previous ceremony of an oath ; of which cere- 
mony they have, at pleasure, caused, or for- 
borne to cause, the performance : and, when 
the religious ceremony has been withheld, 
they have not only exempted tiie offence from 
punishment, but, by exempting it from punish- 

a mock trial; the witnesses, the compurgators" 
(twelve of them) " and the jury, being aU of 
them partakers in the guilt : the ddinquent party 
also, thouffh convicted before on the clearest evi- 
dence, and conscious of his own offence, yet was 
permitted, and almost compelled^ to sw^ar himself 
not guilty : nor" (adds he) " was the good bishop 
himself," {good being the epithet applied to this 
papist to make the sarcasm the more caustic ;) 
^'the good bishop himself, under whose counte- 
nance this scene of wickedness wasdaily transacted, 
by any means exempt from a share in it." 

Against this *' pcqury and subornation of per- 
jury,^ lest our indimauon should not be strong 
enough, die learned commentator sets out with 
informing us, that *' in the beginning of the 
(then) Uuit century it was remarked on with much 
indignation by a learned judge," viz. Judge Ho- 
bart, whose reports constitute the authority to 
which he refers.* 

On this occasion, the learned judge, it must be 
acknowledged — without any apparent scruple, 
reserve, or affected delicacy, sudi as, in this ag? 
of refinement a non-lawyer, an unlicensed person 
at least, might be expected to observe -.- speaks 
out, and calls things by their names. '' The per. 
juries, indeed," auoth he, " were sundry i one in 
the witnesses and compurgators; another in the 
jury, compounded of clerks and kymen ; and of 
the third, the judge himself was not dear, all 
turning the solemn trial of truth by oath, into a 
ceremonious and formal lie." 

As to the ceremony of riding off on the backs 
of twelve compurgators : in dvil cases, to a sreat 
extent, under the leamed judge's own sort oflaw, 
it then was^ and still is, law at this day.»» It 
might be brought into exercise any day, and 

• Hob. 289, 291. b Wager of Uw. 



ment, they have exempted it from mfiunr 
also. 

2. The ceremony having acquired a tech- 
nical denomination, that of an oath — a sub* 
stantive which is understood to have for its 
quasi'-conjugate^e verb to swear — religionists 
of different descriptions (in particular those 
called Quakers) have, by a principle of reli- 
gion, been prevented from taking a part in it. 
The consequence has been a licence, inter aUa, 
to commit, to the prejudice as well of Qua- 
kers as of all other persons, every imaginable 
crime, of which, in whatsoever number, Qua- 
kers, and they alone, shall have been perci- 
pient witnesses. 

From the class of wrongs called c/tnV, the 
licence has, by an act of the legislature, in 
case of a Quaker witness, been withdrawn ; 
viz. by substituting to the words oath, and 
swear, the words affirmation, and solemnly af- 
firm : but to the encouragement of the clas^ of 
wrongs called criminal (to which dass belong 
those which are of the deepest die) the licence 
continues to operate with unabated force and 
efficacy. • 

3. The last which shall be here mentioned 
of the wounds inflicted upon justice by this 
disastrous ceremony, is one, of which, on the 
present occasion, a short hint is all that can 
be afforded. 

Of the mischief done to justice by the door 



would be every da:^, but for a more modem quirk, 
by which the original quirk is evaded. 

As to the *^ ceremonious and formal lie," it is 
no other than that which, under his own sort of 
law, is pronounced, as often as, among the Rev. 
Dr. Paley's ^^ twelve men taken by lot out of a 
promiscuous multitude," <> any difference of o}rf- 
nion has place c and this in virtue of the torture 
applied with the knowledge and under the autho. 
nty of the judge, but without the need .of any 
work and labour done by the reverend artificer, 
in the subomative line, for the purpose of giving 
existence to the lie: not to speak of the cases in 
which — the peijury (when committed) bdng of 
the piotu sort recommended under that name by 
Blackstone — the leamed judge, ambitious of 
taking his share in the praise o( piety, makes 
spedal application, of that '^ countenance" which, 
had the judicatory been of the spiritual law, in- 
stead of the common-law class, would have made 
the scene of peijury and subornation a scene of 
wickedness, and hunself, in the bitter sense of 
the word good, a ** good judge." 

As to the *^ complication** with which the 
mode employed on this occasion by these ecdesi- 
asdcal judges, for the giving impunity to crimi. 
nals, appears so justly chai«;eable, it must be 
impute^to a comparatme def^ency in respect of 
those associated endowments of genius and cou- 
rage, which with such brilliant success have been 
displayed by their lay brethren of the trade : by 
so simple ^n invention as that of a flaw in the 
indictment, all this ** eompHoatiof^'" might have 
been saved. 

• By 9 Oca IV. c 32, the evidence of Qua- 
kers is taken in affirmation in criminal cases.«^ 
£<LoftbisCollectiotk 

« Paley, IL 961 
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80 inocmsisteiitly shut against evidence from 
the most satisfactory source, viz. confessional 
evidence, if presented in the best shape, — 
while, to evidence from the same source, on 
condition of its being presented in some less 
trustworthy shape, the same door is left wide 
open, — mention will be made in the sequel.* 
To an exclusion thus prejudicial to justice, it 
seems as if the ceremony of an oath, with the 
prejudices that cluster round it, had been- in 
«ome degree necessary. That sacred regard 
for the ceremony of an oath, — that awful 
sense which, if it ever was alive, is seen to be 
so effectually dead, in judges and jurymen — 
has been supposed to be essentially and trem- 
blingly aHve in robbers, murderers, and incen- 
diaries. If (what is not endurable) a man of 
any of these descriptions were, on his trial, 
to be sulijected to examination, as well as his 
Accomplice, on whose testimony he is about to 
be convicted, the oath so regiUarly tendered 
to the one must not be tendered to the other, 
£oT it would be a snare laid to his conscience : 
and thus it is, that, not being to be interro- 
gated upon oath, he is not to be interrogated 
AtalL 

Note, that to one who is really innocent, 
neither oath nor question can be a snare. It 
is only <m the supposition of his being the 
robber, the murderer, or the incendiary, which 
he is supposed to be, that his conscience can 
be afflicted with the qualms supposed to be 
infused into it by that ceremony, whidi is 
trampled upon even to ostentation by jury- 
men and judges. 

In compelling a man, in the character of 
an extraneous witness, to declare what he 
knows touching a transaction in which he 
has no pecuniary, or other reputedly consi- 
derable, interest, — and, on the occasion of 
such a declaration to sudi an effect, to join 
in the ceremony of an oath, — the man o£ law, 
the English lawyer for example, finds not the 
smallest difficulty. In compeUing a man, in 
the character of a party — in the character 
of a defendant — always with the same cere- 
mony, to make a declaration, in consequence 
of whidi (if true) he may find himself divested 
ef the possession of an estate to any magni- 
tude, theproperty of which, till the question 
had thus been put to him, he had conceived 
no apprehension of not canymg with him mto 
his grave — the man of law, and again the 
Engli^ lawyer, finds as little difficulty. 

But now comes another case : the defendant 
IS under prosecution for a crime, for which, 
if. convicted, he will be punished with death. 
Now then, shall a man thus circumstanced 
be put to fab oath ? Forbid it, religion I for- 
bid it, humanity ! What I subject him to a 
temptation, under which it b not possible 
he should not sink I force him, and at such a 

* See Book IX. Exchtmn, 



time, to commit perjury 1 I£f body is to be 
jsent to the worms : and, before it has time 
to reach them, is his soul to be consigned 
into the hands of the devil — of the devil, 
at whose instigation the crime, if committed, 
was committed, — his soul to be consigned 
over to the devil, to be plunged immediately 
into hell ! 

Whence comes all this tenderness, this 
delicacy, this difficulty ? It arises principally, 
if not entirely, out of the oath. Take the 
man out of the court of justice — out of that 
place, where everything that passes, passes 
in the fiice of day ; where, — either by threats, 
promises, or other undue influence — ^by threats 
of severity, by promises of mercy or positive 
reward — ^e idea of seducing his testimony 
from the line of truth is hopeless and without 
example ; -^take him into a forest^ or a dun- 
geon ^>into a recess of any kind^ into which 
no third eye can penetrate ; in this case, whai- 
ever he may have been made to say, though 
to his own indubitable condemnation, is un- 
exceptionable evidence. Why ? Because, in 
that case, there is no oath, no perjury : if his 
body goes to the worms, and his soul to the 
place of endless torment, it is for whatever 
he has done ; it is not for what he has thus 
said — it is not for the perjury. 

But the mischief, and the difficulty, the 
inconsistency, end not here. Not only when 
life may be saved by perjury, may not the 
temptation be too great ? May it not also 
be too great, when liberty, reputation, pro- 
perty, the great bulk of a large property, may 
at this price be saved ? and so down to a fine - 
of ^ye shillings? Would not this, too, be lay- 
ing a snare for men's consciences ? Was not 
this the cruelty practised by the wicked judges 
of the star-chamber ? Coidd it be proved that 
a judge of the star-chamber ever folded a 
piece of paper in three folds — would not the 
wretch who should presume, at this time of 
day, to fold a piece of paper in three folds, 
deserve to be held in execration by all pos- 
terity? 

Thus it is, that, in the case of a defendant, 
you must not have the security, the supposed 
security, that an oath would give : and be- 
cause you must not have the sham, the hol- 
low security that this ceremony could give, 
you must not in this same case have the 
real, the substantial security that punishment 
would give — punishment applied to menda- 
city in this, as in any other case.f 



t What, the% it msy be asked — hj threaten- 
ing a man with inferior punishment in case of 
mendacity^ would you expect to see him. by ve. 
radty, subject himself to superior punisnment ? 
By threatening him eventually with punishment 
riiort of death, would you expect to see him sub- 
ject himself for a certainty to the very punish- 
ment of death ? No, surely : nor in that case is it 
necessary to sul^ect a man, in case of mendacity, 
to any separate, independent punishment. Uo- 
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It was simply in the cliaracter of a security 
for veracity, and in respect of its inefficiency 
.and inaptitude in that character, that the 
ceremony of an oath fell to be considered 
here. Its efficiency, its unhappy efficiency, 
in a very different character^ that of an in- 
strument of tyranny and improbity, by serving 
to bind men to the performance of engage- 
ments fraught with the most pernicious con- 
sequences to themselves and others, belongs 
not directly to the present purpose. The 
purposes to which it has thus been applied, 
belong not the less to the list of the objec- 
. tions to the use of it : but, not being directly 
applicable to the purpose in hand, to mention 
them pro memorid may, in this place» be suffi- 
cient. 

Suppose but an atom of punishment at- 
tached to the profanfition on its own account 
merely — on its own account merely, and, if 
that be the case, inseparably attached to it ; 
so fiEir as that supposition extends, so fieur the 
institution of an oath is mischievous, and 
purely mischievous. It gives to man, weak, 
frail, sinful, wicked man — it gives to man 
■pro tanto (so he be but dothed in temporal 
authority) the command, the absolute com- 
.mand, over a proportionable part of God's 
power — applicable to the worst, as easily as 
to the best of purposes. It makes man the 
master, God his servant: and not his servant 
only, but his slave — his slave bound to a de- 
gree of unerring obedience such as no human 
.master ever received, or could have received, 
from any slave. 

Attach t6 the ceremony, and thence to the 
profanation of it, but the smallest particle of 
punishment, and that particle inseparable ; 
then has every man a sure recipe for binding 
himself, and any sudi other man as the in- 
fluence of a moment can put into his power 
for this purpose, — for binding them, with a 
force proportioned to the quantum of this 
.particle, to the commission of all imaginable 
.crimes : then has man, by grant frt)m God 
himself, a power over God, applicable at any 
time to the purpose of converting God him- 
self into an accomplice of all those crimes. 

Let this be the supposition built upon, then 



detected, it cannot be punished in any case ; de- 
tected, it wiU in general subject him to the proper 
punishment: to the very punishment from which. 
by that fresh crime, the natural consequence of 
.every former crime, he struggled to escape from 
it 

Not that, even in this case, punishment as for 
.fnendacity would be necessarily without its use : 
for a man who is innocent has eveijthing to lose 
by mendacity, nothing to gain by it & and it may 
happen that, though the former crime which he 
has committed may not be susceptible of suffi- 
cient proof, ]fet among the lies which he has 
tittered, in his endeavours to escape from the 
imputation of such his former crime, there may 
be this or that one so ill-contrived as to be sus- 
ceptible of the dearest refutati(»u 



would Jephthah, by the amount of this inse- 
parable particle, — then would Jephthah, had 
he spared his daughter, have been punished by 
God's power — punished, not for the taking 
of the rash vow, but for the breaking of it. 
Then would the assassin of Henry IV. 
(punished, or not punished for making the 
attempt) have been punished, and by divine 
vengeance, had he refrained from miUdng it. 
Assasdnation, — assassination through mo- 
tives of piety, is the natural, — in case of 
consistency the necessary, and as history 
testifies, the too frequent, — fruit of the po- 
pular persuasion relative to the nature and 
effect of oaths. 

It was in the earliest stages of society — 
in those stages at which the powers of the 
human understanding were at the weakest — 
that this, together with so many other articles 
in the list of supernatural securities, or sub- 
stitutes for testimonial veradty, took their 
rise. Ordeals, in all their forms : trials by 
battle : trials without evidence (understand 
human evidence :) trials by supernatural, to 
the exdusion of human, evidence : trials by 
evidence secured against mendadty by super- 
natural means — by the ceremony of an oath. 
As the powers of the human understanding 
gain strength, invigorated by nourishment and 
exercise,— -the natural securities rise in value, 
the supematund, understood to be what they 
are, drop, one after another, off the stage. 
First went ordeal: then went duel: a6ber 
that, went, under the name of the wager of 
law, the ceremony of an oath in its pure state, 
t^npropped by that support which this ineffi- 
dent security recdves at present from those 
effident ones which are still clogged with it : 
by and bye, its rottenness standu^ confessed, 
it will perish off the human stage : and this 
last of the train of supernatural powers, «/- 
tiina ccelicolum, will be gathered, with Astrea, 
into its native skies. 

The lights, which at that time of day were 
sought for in vain from supernatural interfe- 
rence, are now collected and applied, by a 
watchful attention to the probative force of 
circumstantial evidence, and a skilful appli- 
cation of the scrutinizing force of cross-ex- 
amination. 

§ 4. How to adapt the ceremony , if employed, 
to its purposes. 

Objectionable as the ceremony of an oath, 
considered in the light of a security for the 
trustworthiness of testimony, has appeared 
to us to be ; still, if it is to bie applied to that 
purpose, it cannot be a matter of indifference 
to know in what way the little effidency 
which it possesses may be made as great as 
possible. 

An oath acts in three ways : it carries with 
it the operation of three different sanctions: 
of the reMgiotts sanction^ from its nature aiid 
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essence ; of the Ic^ sonetion, whenever pu- 
nishment has been attached to the profanation 
of the ceremony, as such ; of the moral or 
popular sanction, because that which points 
the force of the legal sanction upon any ob- 
ject, generally points at the same time the 
force of the moral sanction, and brings to 
bear the punishmfeat issuing from that source, 
also. 

Suitable to the nature of the three different 
sanctions concerned, will be the arrangements 
calculated to raise to its maximum the salu- 
tary agency of the ceremony, as applied to 
the purpose in hand. The practical utility of 
introducing into practice this or that particu- 
lar arrangement cm the occasion in question, 
will depend so much upon the state of public 
opinion in each respective country — upon tfae 
-prejudices, and humours, and caprices, of the 
people and their rulers,— *that the hints which 
follow on the subject cannot be adapted to 
any other purpose than that of illustration. 
For that purpose, a concise (and as it were) 
thort'hand mention of them will be sufficient, 
without attempting to enter into details, dis- 
tmctions, modifications, or justifications. 

L Arrangements for adapting the ceremony 
of the oath for the purpose of pointing the 
force of the religious sanction : — 

1. Form of words, appropriate and impres- 
ave.* 

2. Different form of words, rising one above 
another in solemnity and impressiveness ; 
partly according to tbe importance of the oc- 
casion, as measured by the mischievousness 
of the offence^ according t4> the modifications 



SECURITIES -.OATH. 



M9 



* To show how much in this case may depend 
-on form, when in substance the ceremony is the 
same, I have heard at different times many more 
Instances than I can recollect <tl the importance 
-attached to particular forms among sea-faring 
tnen and other individuals belonc^ng to the un- 
lettered classes*, forms not estabushed, but cast 
by chance in each man^s particular imagination. 
fi»y, you wish your tongue may rot off— say. 
you wish your eyes may drop out of your head 
this moment, •^ if you ever saw any such thing. 
By an acyuration in some such form, or saiyine 
from it by some whimsical embroidery which I 
have now forgotten, and which, if remembered, 
it might perhaps not be decent to repeat, has a 
nan been made to bring out some truth, which, 
till then, he had masked by a profusion of false 
iROtestations, uttered without scruple ^ and which 
could not have been extracted from him by all 
the force that could have Been brought to bear 
upon him in a court of justice. 

Unfortunately, illustration is the only purpose 
tiiat can be answered by this observation. The 
comparative impressiveness of each such formu- 
hay depending upon the inscrutable texture of 
in^vidual idiosyncrasy, it can never be apidied 
to any judicial purpose ( unless possibly at the 
-suggestion of a party, apprized by habitual in- 
tercourse, of his adversary's state of mind in this 
^raspect: in whidi case, however, it would always 
he to be added {fince it could never on sufficient 
assurance be etMHiiUed) to the r^ular oadi. 



above exhibited ; partly according to the ap~ 
prehension of folsehood, excited by the indi- 
vidual circumstances of the case in the bosom 
of the judge. t 

3. On occasions of superior importance, 
attitudes and gestures directed to the same 
end — lifting up the hands and eyes to hea- 
ven,J &c 

4. Appropriate graphical exhibitions, con- 
stituting in this view a regular part of the 
furniture of every court of justice. Copy, 
in painting or engraving, of the death of 
Ananias and Sapphire (capitally punished on 
the spot by divine justice, for mendacious 
testimony of the self'invesHdve or se/f-^x- 
oneratiue kind,) a subject treated by Raphael 
in one of his cartoons. Over the picture or 
print, explanations and applications, in cha- 
racters legible to all spectators. 

5. Other appropriate exhortations and oIh 
servations taken from scripture. 

6. The oath administered, not by a lay- 
officer of the courts but by a minister of the 
established religion.] On extraordinary oc-* 



+ With a view to solemnity and impressive- 
ness, the choice of a formulary is matter of no 
small difficulty. It is exposed to this dilemma $ 
enoploy the same form on all occasions, the most 
trining as well as the most important, — applied 
to the most important, it fails of being so im- 
pressive as it might be ; or else, when applied to 
the least important, it sounds bombast and ridi" 
culous. Employ divers forms, rising one above 
another in impressiveness, .^ tnen comes another 
danger: on the occasions on which any form short 
of the most impressive is employed, the witness, 
knowing that there is another which is regarded 
as more efficacious, may conceive lij^tly of that 
which, on the occasion in <|uestion, is tendered to 
him, and regard it as wanting in some particular 
which is necessary to endow it with a completely 
binding force. 

The only effectual remedy would be, not tor 
employ the ceremony at all, or, if at all, only on 
the most important occasions^ 

The following might be two of the grada^ 
tions: — 

The evidence I Jam about to give, shall be > 

* ''▼'""WW * J have been giymg, is / 
the truth, the whole truth, and nothing but tha 
truth. 

If, in any part of the f have been giving, 1 | 
testimony I (am about to give, j 

knowingly utter anjrthing that is false, or in any 
respect conceal, disguise, or misrepresent the 
truth, I acknowledge myself to be deserving of 
the wrath of Almighty God, and of the con-r 
tempt and abhorrence of all mankind. 

± Scotch covenanter^s oath* 

|| On the ground of English law, ^ if the fa* 
culties possessed by ecclesiastical functionariea 
were not, by a sort of mutual (though ucit| un^ 
derstandmg, set down among the sorts of talenta 
better kept under the napkin than drawn out for 
use, — the application might be made of thii 
principle in a variety of obvious instances: — 

1. In a bench of justices of the peace, sitting 
in general sessions^ it seldom happens but that 
one or more clergymen are spontaneously pre<r 
sent In this case, the principle might be appued^ 
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t&gions (the i^tnesg professing a religion other 
than the established) — power to the judge 
to call in the assistance of a minister of the 
witness's own religion, for the purpose. On 
occasions of extraordinary importance, prayer 
by the minister, short but appropriate. 

IL Arrangements for a<£iptiiig the cere- 
mony, on extraordinary occasions, to the 
purpose of pointing the force of the political 
spiction: — 

I. In front of the station of the witness, 
as he stands up to deliver his evidence, — a 
table, in characters large enough to be read 
from every part of the court, stating the pu- 
nishment for perjury, according to its various 
gradations. While the witness is pronoun- 
cing the oath, an officer of the court, with a 
wandf points to the particular modification of 
punishment attached to the particular modi- 
fication of perjury* which on the occasion in 
question, would, in case of mendacity, be in- 
Currcd.* 



without the smallest additional trouble or ex- 
pense. 

2. At the assizes, it scarcely ever happens but 
that one or more of the neighbouring clergy are 
present, drawn by curiosity or business. 

3. At the Old BaUey, in the intervals of meals, 
miffht not the Lord Mavor^s chaplain be as suit- 
abty and profitably employed in this line of seri- 
ous service, as in saying grace before and after 
meat at the Mansion-house ? As a simple specta- 
tor, the Ordinary of Newgate is often present . 

4. In Westminster Hall, of the five chiefs, 
three are commonly members of the Houfe of 
Lords, and in that character give tide (if not 
occupation) each of them to a certain number of 
chaplains. Might not these, with or without the 
assistance of omer such labourers in the sacred 
vineyard, suffice amongst them for the discharge 
of a function so well assorted to their other func- 
tions ? At whatever price the labour was esti- 
mated, the chief judge of the chief court of 
equity has in his hands assets sin^fularly well 
adapted to the purpose df afibrdins it its reward. 

6, In the House of Commons, tne Speaker has 
a chaplain, whose duty consists in onering up 
prayers and thanksgivings, which, happily for his 
eongregation, they are not obliged to join in. 
Might not his time be employed to rather more 
advantage, in S[iving solemnity to the oaths ad- 
ministered to witnesses before committees ? 

6. In the ecclesiastical esiablishment, for the 
greater advancement of piety and religion, are 
contained (as everybody knows) in no inconsi- 
derable number, dignities and other benefices, 
composed of reward altogether pure from service. 
Would the reward be less profitably bestowed, 
if service, in this or some other shape, were at- 
tached to it 

Among our Saxon ancestors, in the county 
courts (at that time competent, as they should 
never have ceased to be, to all sorts of causes,) 
the minister of justice never sat without the mi- 
nister of reli^on at his elbow. 

* The institution of bindinff a man to his good 
behaviour, by obligiuj^ hun (in the language of 
English law) to enter mtoa recognisance, bears, 
in one respect, an analoffv to this arrangement 
Considered on the mere looting of a contract, an 



2. On extraordinary occasions (for example, 
when the temptation or the proneness to 
mendacity is apprehended to be particularly 
great, and, at tlie same time, the cause im- 
portant,) a curtain draws up, and discovers a 
graphical exhibition, representing a convict 
suffering the characteristic punishment for 
perjury, whatsoever it be. The officer, with 
his wand, directs the attention of the witness 
to it, as above. 

III. Arrangements for adapting the cere- 
mony to the purpose of pointing the force of 
the moral sanction : — 

1. In the wording of the oath, express and 
distinct reference made to the punishment 
from this source, as well as from the religious. 
In the event of mendacity, the witness re- 
cognises himself as about to incur, and at 
meriting to incur, the contempt, or (accord- 
ing to tiie nature of the case) the abhorrence 
of allgoodmen.t 

2. In case of suspicion of fiilsehood (whe- 
ther arising from extraneous contradiction, 
from self-contradiction, from inconsistency, 
or improbability,) but without ground suffi- 
cient for prosecution ; the publication of this 
particular part of the evidence in the news- 
papers, authorized, encouraged, or ordered, 
by the judge : warning given of this arrange- 
ment to the witness at the time. Concerning 
the publicity to be given to judicial examina- 
tion in general, see a subsequent chapter of 
this Book.): 

3. To this head may likewise be referred 
the several arrangements exhibited under the 

engagement, an agreement, — so far as the oog- 
nizornimselfii concerned, and without adverting 
to the persons joining with him in the obliga* 
tion in the character m sureties, the operation is 
useless and nugatory: to what end employ the 
compulsive force of law, to engase a man to con- 
sent to submit to an eventual obligation, whidi 
it would be just as easy to unpose upon hfan 
without such forced consent, as with it? The 
only real use of the instrument is to fix the penal 
sum which, on Uie deprecated event in question, 
a man will have to pay ; and to notify to him the 
amount of it 

-f> A very few words, indeed, well diosen and 
well placed, will be sufficient There is no sort 
of incompatibility between the one object and 
tiie other. Amons men not under the influence 
of religion, an oath bearing reference to religion 
and nothing else, is in danger of losins the wm>le, 
or a great part, of that respect, whi<m might be 
secured to it by a prudent attention to their opi- 
nions. AU men ought to be under the influence 
of religion — therefore, whether they are or no, 
we ought to deal with them as if they were — is 
a most deplorably self-deceiving, though unhap- 
pily but too frequent, logic. But aeplorable 
would be a man*s own error — deplorable tiie 
misfortunes of his subjects — if, on any practiosl 
occasion, any such assumption, any conceit tiius 
hatched, should be taken up by him in the capa- 
city of a legislator, and aOed upon as a ground 
for any of his measures. 

:(diap.X. 
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two former heads. Whaterer discourses and 
exhibitions are addressed in this way to the 
witness, make their way at the same time to 
the public at large, and' through that channel 
(circuitous as it is) are reverberated upon him 
with augmented force. 

Preach to the eye, if you would preach with 
efficacy. By that organ, through the medium 
of the imagination, thejudgmentof the bulk 
of mankind may be led and moulded almost 
at pleasure. As puppets in the hand of the 
showman, so would men be in the hand of 
the legislator, who, to the science proper to 
his function, should add a well-informed at- 
tention to stfige effect. Unhappily, among 
the abundantly diversified shi^pes in whi(^ 
severity has displayed itself in penal exhibi- 
tions, scarce the faintest trace of ingenuity is 
anywhere to be found. No marks of any pro- 
gress made in the study of human nature-^-no 
sign of any skill, or so much as thought, dis- 
played in the adaptation of means to ends. 
Ends are scarce so much as looked at. Blind 
antipathy is the spur — blind practice the only 
guide. To do (though it be to fail) as others 
have done before him, is each man's only aim, 
is each man's highest praise. 

Next (if not superior) in importance, to the 
study of augmenting the efficacy of the ce- 
remony by these corroborative circumstances 
and accompaniments, is the attention not to 
spend its force upon the air — not to consume 
it upon inadequate objects — nor to debilitate 
it and bring it into contempt, by employing 
it upon occasions in which its utter inefficacy 
is demonstrated by experience : not to perse- 
vere in emplojong it in the character of a 
security for veracity, in cases where menda- 
city is the constant and notorious result. 

The following are such further rules, as 
may with advantage be observed in the word- 
ing and administering of the oath : — 

Rule 1. Let "the words of the oath be pro- 
nounced by the witness himself: not simply 
ifeard, and tacitly assented to, as they issue 
from the mouth of a. third person — such as 
the person by whom the oath is said to be 
administered. 

Reasons: 1. A ceremony — a discourse — 
will naturally appear to a man to be the more 
uneqiuvocally and indisputably his own, the 
more active the part is which he takes in it. 
Whatever issues out of a man's own mouth, 
will naturally appear to him to be more com- 
pletely his own, than what he silently hears 
while spoken by another. Silence, says the 
proverb, gives consent : True ; but not so 
clear and unequivocal a consent as is given 
by direct speech. Where the indination is 
reluctant, nothing more inventive than the 
knagination — nothing more flimsy than the 
subterfuges which it will make or catch at. 
I did not hear— I did not attend — I did not 
CQmpiehend : no excuses teo weak for a man 
Vol. VI. 



to pass upon himself, hdwsoevef it be with 
others. What you yourself pronounced, you 
cannot but have heard : what you yourself 
pronounced, you cannot but have attended 
to : what you yourself pronounced, you can« 
not but have comprehended; it being that 
^ort of proposition, which a man cannot £EiiI 
oi comprehending, so he have but giveil it 
that measure of attention, without which he 
could not have pronounced it. Such are the 
bars which the voice of conscience, or of any 
monitor from without, has to oppose to the 
propensity to evasion in the case of audible 
enunciation, but not in the case of silent 
auditorship. 

2. Any denunciation of infiuny, though 
it be but eventual and hypothetical, is re- 
flected upon a man in a more forcible manner, 
when the mouth from which it is known to 
have issued is his own. " Thy own mouth 
condemneth thee, not I.'** "Out^f thy 
own mouth will I judge thee."t 

Rule 2. In the words which the witness pro^ 
nounces, the verbs and pronouns should be in 
the first person, I swears I declare, and so forth* 
Reason: This feature in the oath is ne<^ 
cessary to give complete fulfilment to the 
intention expressed in the rule last preceding; 
to raise to its maximum the forde of the in- 
flicted infamy ; to raise, to its maliroum thd 
force of the impresnon made by the oath 
upon the mind of him who takes it. 

This form, though not only the most ap^ 
posite, but the most natural, is not howevef 
so necessary as to render the opposite form 
without example. The form, in which the 
judgment eventually passed upon the conduct 
of the witness, and pronounced by the wit- 
ness, is expressed, may be that of a judgment 
passed upon it, not by himself, but by others^ 
viz. the authors of the disposition of hiw, by 
which the oath is instituted. 

Rule 3. The form should be aJB concise ai 
is consistent with the preceding rules. 

Reasons: 1. In proportion as a discourse 
is drawn into length, especially if without 
material addition to the ideas conveyed by it, 
the impression made by it is weakened. 

2. Where witnesses are numerous (es- 
pedally where the time allowed for the ex- 
amination is limited and scanty,) the time 
consumed in this way may be a material ob- 
ject, in respect of vexation^ expense and de- 
lay ; and at any rate, in respect of the time 
consumed on the port of the judge. 

§ 5. Oaths, how applied as a security for the 
trustworthiness of testimofjft under past and 
present systems of law. 
Under the original Roman law, the tere- 

mony of to oath (as already mentioned^) does 

• Job XV. fl. t Luke xlx. 22. 

:S: See last Chapter, § 3. 
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not appear to have been employed in g^eneral 
on the occasion, nor consequently for the 
purpose of adding to the securities for the 
truth of testimony. Not extending in general 
to what are conunonly called assertory de- 
claaiitions, it must have been for the most 
part confined to those occasions on which it 
has been distmguished by the i^peUation of 
a promissory oath. 

At one period or other, on here and there 
an occasion, the ceremony does indeed appear 
to have been employed for this purpose. But 
if the intention was reliUy sincere, so shallow 
was the conception, so clumsy the manipu- 
lation, that the interests of truth seem upon 
^e whole rather to have suffered by it, than 
to have been served. 

An oath, in so far as a breach of the en- 
gagement is exposed to detection, operates, 
It is true, as a check to mendacity. But, if 
the breach of it is entirely covered firom de* 
tection, it operates, — in here and there a 
mind of more than common delicacy, as a 
check to mendacity, .—but on minds of vuU 
gar mould, rather as an encouragement. By 
presenting a colour of efficiency to a check 
which in reality amounts to nothing, it fur* 
nishes a certificate of veracity to any liar 
who thinks fit to apply it to that use. It 
gives him credit for virtue which he does 
not possess ; secures to him all the profit of 
mendacity without any of the risk ; and en- 
isles him to combine the benefits of menda- 
city with the reputation of the opposite 
virtue. When, by the tie of so awfiil a sanc- 
tion, a man is bound to the observance of the 
laws of truth, — can you, without a violation 
of the law of charity, refuse to take him ait^ 
his word ? Such, on these occasions, is the^ 
joint cry of the hypocrite and the dupe. 

In case of falsity, the testimony given by 
a man is the more thoroughly exposed to de- 
tection, — in the first place, the more parti- 
cular and circumstantial it is at the first 
delivery, — in the next plaoe^ the more com- 
pletely it is subjected to the test of cross- 
examination. Remove this test, you already 
grant to mendacity a sort of half-lioence. 
But if, instead of calling upon a man for 
particulars, you admit of a declaration in ge- 
neral terms, — nothing is more easy,, more 
natural, or more common, than, by the gene- 
rality of those terms, to render the licence 
complete. 

Such, at any rate, is the effect. More than 
one cause (speaking of psychological causes) 
may, any of them, have been adequate to the 
production of it. In some instances, fraud : 
the futility of the remedy being understood 
by the hand ihat administered it. In other 
instances, honest imbecility : the prescriber 
beiiig himself a believer in the efficacy of his 
own quack medicine. 

In what,, if in any, cases, thQ general de- J 



cUaration has been ivhstituted to particular 
statement/ such as would naturally be ex-* 
tracted by exannnatiGn, — ^in what cases, if in 
any, superadded, — does not appear clearly, 
on the face of such reports as are before me« 
What seems probable is, that the reporter 
himself had no clear conception of the dif- 
ference : what seems equally probable is, that 
the judges, whose practice he has in view, 
had not themselves any clear conception of 
the difference. Sometimes the one course 
may have been pursued, sometimes the other, 
according to the occasion, and the object 
(public or private, good or bad) that happened 
to have been principally in view. Substitu- 
tion would be suggested by indolence or fii- 
vour — addition, by despair and lassitude. In 
the latter case, the ju^ge stan4s in the pre- 
dicament of the miser Harpagon, in Moliire : 
after searching till he was tired, and finding 
nothing on the supposed thidf — ** Rencb 
moi,'' says he, "sanste fouiHer, ce que tu 
m'as vole." 

Among the Romanists, the following pre- 
sent themselves m the principal instances in 
which this sort of mock security appears to 
have been employed :-~ 

1. The juramentum expurgatorium. The 
sort of case here is a criminal one. The pro-^ 
cess oS examination must have been already 
undergone ; for to employ it, wa» the con- 
stant practice in these cases. The evidence 
thus extracted was found insufficient : it wad 
so, even with the addition of the extraneous 
evidence. Had an oath been administered 
before the examination ? then to what use 
repeat it afterwards? Had no oath beett 
administered at that stage? then why dis^ 
card it at a time at which (if at any) it might 
have been useful, reserving it for a time at 
which all chance of its bdng useful was at 
an end? 

2. The juramentum svppletorium. The case 
is here a non-penal one. The plaintiff, for 
example, demands a debt. The extraneous 
evidence he produces is deemed insuffid^it. 
To supply the deficiency, he is admitted 
as witness in his own behalf : but on what 
terms ? Not on the terms of submitting to 
examination, like an extraneous witness, — 
but on the terms of repeating, in genen^ 
words,, what in general words he had said 
before. Of so untrustworthy a sort is the 
testimony, that, so long as any other is to 
be had, it is not to be received at all : this 
same untrustworthy evidence, when it is re- 
ceived, is to be received firee firom those essen- 
tial checks, which, in the case of the most 
trustworthy witnesses are deemed indispen- 
sable. 

3. The oath of calumny : placed by Bishop 
Halifiix at the head of those arrangements th« 
oliject of which was to restrain what he calk 
temerity (he should h»ve said mala fides) on 
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the part of litigants. I believe my cause is a 
good one, — says the suitor, plaintiff or de> 
^ndant. To a suitor by whom these words 
}uive been pronounced, what judge can be so 
uncharitable as to impute any but the purest 
wishes and the piirest motives ? By these 
words, as surely as by a talisman, everything 
that savours of temerity is to be restrained. 
What grounds have you for looking upon 
your cause to be a good one ? A question 
of that sort would have been too dangerous : 
a customer who could not answer it, might 
every now and then be driven from the shop, 
the officitut justituB, as Blackstone so truly 
calls it. 

. On the vivd voce examination of a witness, 
the form observed in English procedure, on 
the occasion of a trial before a jury, is as foU 
lows : — An officer of the court, having put 
into the hand of the witness a book contain- 
ing the Christian scriptures (viz. that part 
which is purely Christian, the New Testa^ 
ment — or, in case of a Jew, that part of the 
Christian scriptures which is recognized in 
common by Jews and Christians — the Old 
Testament) — addresses himself to the wit- 
ness, and says to him as follows : — The 
evidence you shall give on the issue joined 
between our sovereign lord the king and the 
defendant — or, the prisoner at the bar — or, 
the parties — shall be the truth, the whole 
truth, and nothing but the truth — so help 
you God. The witness thereupon, either of his 
pwn accord or at the suggestion of the officer, 
puts his lips to the book : and then, and not 
till then, the oath is considered as having 
^been taken. 

As to the description of the testimonial 
4uty^ it seems happily enough imagined : — 
^comprehensiveness, conciseness, and empha- 
licabiess, are qualities, the praise of which 
seems to be justly merited by it. Of the 
three members of the clause — " the truth," 
" the whole truth," " and nothing but the 
truth*' — the sense might perhaps be conveyed 
by the two last, without the first. But so 
useful is the first for filling the period, and 
strengthening the impression made upon the 
mind through the medium of the ear, that, 
supposing it omitted, the force of the phrase 
can scarcely but appear to have sustained a 
considerable loss. Instead of being considered 
as an additament purely superfluous, the ge- 
neral expression the truth may be considered 
as contahiing in itself the whole of the sense : 
in which case, the two other members may 
be considered as added by way of exposition ; 
lest, for want of sufficient particularity, either 
of the ideas (in particular that of integrality) 
should fail of presenting itself to notice. 

In other respects, if the above rules be con- 
sidered as affording a proper test, the above 
exhibited formulary seems ill qualified to abide 
it. 80 fiur as enunciation goes, the witness is 



purely passive: he b a hearer only, not a 
speaker, though in a concern so much his own. 
Not speaking at all, the rule which requires 
him to speak in the first person is unobserved 
of course. The kissing of the book is an ex- 
hibition altogether vague and inapposite. If 
it be understood to convey an expression of 
respect, there is nothing to direct it to any 
object beyond the book ; if it contain an ex- 
pression of respect for the book, and the ob- 
jects from which it derives its title to respect, 
it bears not any express assurance of the vera- 
city of the statement about to be delivered. 

Considered as an instrument for calling in 
the force of the religious sanction for the pur«> 
pose of binding the witness to the observance 
of his duty, the phrase So help you God seems 
but very feeble and inadequate. It contains 
an allusion to God*s fiivour, but scarce the 
fiuntest allusion to Grod's wrath. It brings 
good alone to view^ not evil — reward, not 
punishment. It holds up to the witness the 
prospect of a sort of special grace, an extra- 
ordinary and unknown reward, to be hoped 
for by him in the one event; but is silent as 
to reprobation and punishment, in the other, 
The worst that is represented as about to 
befEil him in any event — in the event of his 
defiling himself with the crime of perjury, — 
is the failure of this special grace : a sort of 
acquisition, the idea of which not having been 
ever stamped upon his mind, the apprehension 
of missing it is not of the number of those by 
which sensible and serious alarms are wont to 
be excited. What salutary terror can be ex- 
pected to be excited in the mind by the feint 
and altogether oblique intimation of a possible 
loss, of which neither the value, nor so much 
as the nature, has in any perceptible degree 
been ever present to a man's mind ? If a 
working man (and of such is the bulk of the 
species) has a burthen to raise, and wants help 
to lift it, whom has he been used to look to ? 
— not God, but his next neighbour. 

In the Danish law, no great value appears 
to be set upon the judge's time. In causes of 
a certain degree of importance, each witness, 
before or after he takes the oath, is to hear 
what is called an " exposition" of it, extend*^ 
ing to the length of three quarto pages ; an 
expense of time the more wanton, inasmudi 
as this dissertation is to be Kept constantly 
exposed to view, in every court of justice.* 
According to the Danish code, a witness 
swears with his fingers^the thumb and the 
two next being held up together, one for 
each person of the Trimty.f 

Of this sort of theology, observe the moral 
consequence. If murder or incendiarism (for 
example^ be committed in presence of Arians 
or Sodmans in any number, and of no others 
(not to spea k of Jews,) either the crime is to 

• Code Dan. L 1. cap. xiiL § 8. p. 68, 
t Expositio Juramenti, p. Md. 
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go unpunished, or tbe witness is to be duly 
plagued in form of law, till he submit to 
swear against his conscience. 

In case of perjury, besides forfeiture of all 
forfeitable property, the witness is to lose two 
fingers, — two of the three offending fingers, 
it seems natural to suppose, — and thus^ &r 
analogy seem» to have been consisted. Pity 
an eqiud regard had not been shown to- eco- 
nomy, not to speak of humamty and common 
sense. The convict, if not already a pauper, 
was to be converted into one by the forfei- 
ture ; and, by- the same sentence, his means 
of livelQiood were to be cut of. 

As to the punishment of the religious seoic- 
tion, if any particulars are desired concerning 
it, reference may be made to the Hindoo code, 
and to the Danish code. 

In respect of quality, the Hindoo code does 
not afford us mudi information : in respect 
of quantity, it is precise to adsHration. The 
misfortune is, every quantity is relative : and 
what the correlative is, is not explained. 

If the siAject be a cow (whether the cause 
be penal or non-penal is not specified^) the 
guilt of perfury is equal to that of the mur- 
der of exactly ten persons : if a horse, guilt 
equal to one hundred murdiers r • if a man« one 
thousand murders : if a piece of gold, the 
number of murdered persons on the other side 
of the equation is rather difficult to redcon; 
it is equ^ to all the men that ever were bom, 
plus all that ever will be. 

" 1£ the affair be concerning land,** the 
ratio of this lot of guilt to the preceding one 
seems rather difficult to measure : it is that 
of the murder of all the creatures of all sorts 
living in the world ; but at what period is 
not specified. 

Another difficulty turns upon the distinc- 
tion between' an animal having hair upon its 
tail, and an animal having none : in the for- 
mer case (kine and horses excepted as above,) 
the number of murders, to the guilt of 
which that of the perjury^n equal, is exactly 
five : when the tail has no hair- upon it, the 
degree of guik is left to be discovered' by the 
ficint light of human reason. 

For exculpaiave peijury (at least fop self- 
exculpative,) when the punishment is capital, 
there is an express licence — a few cases of 
particular atrocity excepted, sudi as the cases 
of murdering a cow, or drinking wine :* and, 
for the encouragement of marriage, three or 
four fidsehoods may be told, to promote so 
laudable- an end; At the same tune, so much 
better a thing is gallantry without marriage, 
than marriage itself, that in the former case 
the quantity of <* fidsehood" pronounced ** al- 
lowable" » uidimited.t 

In the Danish code, the punishment of the 
religious sanction says nothing of proportions, 

« Halhed*8 Ckide of Oentoo Law, pp. 129, ISO. 
t Ibid. p. 130. See above, p. 262. .. 



and seems to have but one Mid the same lot 
for all offences, whatever be the unhappy occa-i* 
sion, — men, land, horses, gold, animals with-' 
out hfdr upon their tails, or cows. In respect 
of quality, it fiunishes considerable informal 
tion. Besides being exduded for ever frtna 
the company of the inhabitants of heaven, 
with the thi«e persons of the Trinity at their 
head — a privilege the loss of whidi might* 
by want o( the experienced enjc^mftent, have 
been rendered the more tolerable,-^ besides 
this, together with a variety of other negative 
punishments of the same complexion, — the 
perjurer's -body and soul are to stand devoted 
to Satan and his crew (who, for the occasion; 
are loaded with sad epHhets,) and with then^ 
iiY the depth of Erebus, are to be surrounded 
and tossed about in everlasting and unextin- 
guishable fire, ahvays consuming, never libe-> 
rated. Another punishment, which in caise 
of peijury the witness is to be understood to 
wish for, is one that is to be borne, not by 
himself immediately, but by his cattle. They 
are not to be roasted, like their master, in 
Erebus, but to pine away upon earth, and be 
emadated. till they have lost their value. 
Such, it is explained, is to be his wish : but 
as to the cattle, whether the wish is to be 
accompl&hed, is not stated. 

By the Swedish law, if the letter of it i» 
to be depended upon, — be the cause what it 
may — in a cause of property, be the value 
in dispute what it may, — every man is at 
liberty to perjure himself for forty dollars : a 
sum considerably l^ss than the ten pounds, 
which, in English equity law, is deemed sa 
very a trifle as not to be worth restoring to 
a man who is unjtistly deprived of it. One 
would think that all the id)surdity in human 
nature had ciiowded^ itself into the depart^ 
ment of science in which the demand for in- 
telligence is the most urgent. 

In the same code, the oatb, though little 
more than a tenth of the length of the Danish 
explication, is still too long for ordinary oc^- 
casions. It occupies a dozen qiftuto Mnes.^ 
No written exposition here, as, on extraor^- 
dinary occasions, in the Danish code : but^ 
whatever be the occasion, the witness is con-- 
demned to hear, and the judge to pronounce, 
on the subject of it, an extempore admonition; 
which may be of any length. Mudi scope for 
^eloquence is not indeed afforded to the ser- 
mon, where the text is no more than forty 
dollars. The pain- of being intestabHis (what- 
ever be meant by intestabiUs) will not make 
any very efficient addition to the dollars : if 
the privilege firom whidi a-man is debarred 
be the making of a will, the terror will not 
be very great where he has- nothing to leave, 
or is satisfied with the will that the law has 
made for him : if it bcthat of serving again 
as »- witness, it is so much trouble saved, the 
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only inconyeiiience being to a possible some- 
body else, whom he does not care about : unless 
the case be his own, and then the exclusion 
may cost him his life« 

§ 6. Should an oath, tf employed in other 
cases, heemployed or not on the examination 
of a defendant in penali ? 

When a defendant, in a cause of a penal 
nature, is examined — in other words, where 
the testimony extracted or received is- of the 
self-regaEding kind, and, in the event of con- 
viction, self-disserving, and self-convicting, — 
shall an oath be admmktered to him or .not? 
If not, then the security thus afforded for 
veracity is cleft unemployed: and in what 
cases ? In those in whidi .the discovery of 
the truth is of most importance. If the cere- 
mony be extended to these cases, then comes 
a hardship, which to some eyes may be apt 
to appear so tremendous as to be intolerable. 
In case of perjury, the suffering, being super- 
natural, may be infinite ; while, in case of de- 
linquency, such is the firailty of human nature, 
more particularly in so guilty a bosom, that 
the temptation to incur this infinite punish- 
ment may be irresistible. 

Another difficulty. Suppose it desirable, 
that, under such circumstances, a defendant 
should take the oath: what if he refuse? 
Acquiesce in the refusal, the security is lost, 
— lost to the most important dass of causes. 
Refuse to acquiesce in the refusal, what re- 
source is there for compelling it ? To endea- 
vour to compel it, is but in other words to 
employ torture. But admitting torture to be 
a warrantable expedient in any case, is this a 
case in which to employ it ? 

Not to piursue, as it were in a parenthesis, 
an inquiry of such intricacy, a solution for 
the difficulty presents itself, and such a one 
as seems equally simple and unexceptionable. 
Tender the oath : if he accepts it, swear him ; 
if he declines it, do not attempt to force him, 
but warn him of the inference. From a refusal 
to take the oath (particular religious persua- 
sions excepted) the inference — an inference 
which, at the suggestion of common sense, 
every man will draw immediately, — is exactly 
the same as that which would be drawn from 
non-responsion under the oath, or from non- 
responsion on an occasion of an extrajudicial 
nature, and which accordingly admits not of 
an oath. 

This course seems to be equally advanta- 
geous, whether guilt be supposed, or innocence. 
In case of innocence, all objection vanishes : 
being innocent, a man embraces with alacrity 
this as well as every other means of impress- 
ing the court with the persuasion of his in- 
nocence. In case of guilt, if he declines taking 
the oath, a species of dreimistantial evidence 
operating in proof of the guilt — a sort of evi- 
dence tantamount to non-responsion, is thus 
obtained. If, notwithstanding his guilt, and 



thence his consciousness of guilt, he takes the 
oath — takes it m the view of avoiding to 
bring to bear against himself that species of 
circumstantial criminative evidence, — a re- 
sult more or less probable is, that, to the 
symptoms of perturbation produced in his 
deportment by the apprehension of the legal 
punishment which he has incurred, may be 
added those of an ulterior degree of pertur- 
bation, produced by the contemplation of the 
guilt of peijury. 

Will it again be said — still youought not 
thus to lay snares for consciences ; it is cruel, 
for any temporal advantage, thus to subject a 
sinful soul to so serious an addition to its guilt? 
If this reasoning were conclusive, you should 
abstain firom the use of this security altoge- 
ther : in cases non-penal, as well as penal — 
in the case of extraneous, as well as in that 
of self-regarding, testimony; wherever yoii 
saw a man determined, as you thought, to 
commit peijury, this security for veracity 
ought, in tlmt instance, to be laid aside : the 
more hardened and determined in mendacity 
a man were, the more safe. 

The mischievous consequences that would 
ensue from the notion tlwt the profimation 
of the ceremony were accompanied with any 
guilt, moral or religious, over and above what- 
ever may be attached to the mendacity by 
which the pro&nation is effected, have been 
already stated : together with the radical in* 
congruity and inconsistency attached to the 
notion of a firail and weak being, such as a 
man, disposing, at his pleasure, of the power 
of a Being all-powerM and all- wise. If the 
conclusion be just, the above objection, re- 
specting the peril of future supernatural pu- 
nishment, falls to the ground. 

At any rate« the objection can never come 
with any tolerable consistency or grace from 
the lips of any one by whom the application 
made of Uds cerenumy to the function of a 
juryman, on the occasion of an English trial, 
is approved. An oath, forced into the mouth 
of twelve such judges, to oblige them to de- 
clare their real opinion ; and torture applied 
to force some number of them, in case of di- 
versity of opinion, to declare (each of them) 
that to be his opinion which is not I — a mode 
of judicature so contrived that it could not 
go on, unless the judges, in unknown num- 
bers, were continually forced by torture into 
perjury! 

True it is, that the incongruity of one such 
practice does not give congruity to another : 
but if, for &shion*s sake, a certain quantity of 
peijury must at aU events be preserved, bet- 
ter preserve a sort which is of some use, than 
a sort which is as useless, as in every other 
point of view it is incongruous. * 

* For the principal alterations in the law re- 
garding oaths, which have taken nlace since tha 
above chapter was fint published, vide wpru^ 
pp. 312 & 316, and Vot V. p. ISa 
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CHAPTER VIL 

OP SHAME, CONSIDERED AS A SECURITY FOR 
THE TRUSTWORTHINESS OF TESTIMONY. 

Shame maybe considered as operating in tke 
character of a security for trustworthiness in 
testimony, in so far as, on the occasion of a 
man's delivering testimony, the contempt or 
ill-will of any person or persons is understood 
to attach, or apprehended as being about to 
attach, upon a deviation, on his part, from 
the line of truth. 

Shame, it is but too evident, in the cha- 
racter of a principle of action, cannot upon 
ell occasions be relied upon as a sufficient 
security, without the aid of legal punishment. 
Some men are below shame ; some men are 
above it. Power will, in some situations, place 
a man above shame. In England, however, 
power is hardly sufficient to place a man above 
shame, without a pedestal of Mse science. In 
England, a king, were he ever so much in- 
clined, could scarce dare to deliver a notori- 
ous falsehood from the throne. In the same 
country, however, no judge (I except always 
the judges for the time being) ever yet feared 
to deliver from the bench notorious falsehoods, 
under the name of fictions (and the whole 
sjTstem of common law procedure is made up 
of fiction) — or to suborn jurymen to deliver 
fiilsehoods not less notorious, and aggravated 
into perjury. 

Happily, however, for mankind, shame, in 
this its character of a security for trustwor- 
thiness, is not altogether without its influence 
on uncorrupted minds, — I mean on minds 
which, howsoever it may be in respect of 
corruption from other sources, have not the 
misfortune to be exposed to that corruption 
which is poured down in such torrents from 
the heights of English judicature. 

In the Danish courts of justice denomina- 
ted RecondUation Offices, oath is out of the 
question, punishment is out of the question ; 
truth has no other support than the sentiment 
of shame. Yet, strange to tell — strange at 
any rate to an English ear — more causes in 
that country are determined in these courts, 
from which the professional lawyer is ex- 
cluded, than in all the courts put together 
in which the system of technical procedure, 
with its apparatus of oaths and punishments, 
bears sway. 

Even in England, cases in which the only 
punishment that bears upon the case is that 
which consists in shame, are neither unknown 
to lawyers, nor unheeded by the legislature. 
Awards, for the correctness and completeness 
of the testimony on which they are grounded, 
having nothing else to trust to : and by an act 
of the legislature,* the power of the regular 
tribunals is applied to the giving force to these 



• 9 and 10 W. III. c 15, anno 1098. 



decisions — decisions pronounced by judges, 
learned or unlearned, constituted by the joint 
choice of the parties.f 

The force of the moral sanction, as applied 
to this purpose, is a most commodious and 
valuable supplement to that of the political. • 
It condemns upon less evidence : it inflicts a 
punishment pro more probationum, reduced in 
intensity in proportion to the fidntness of the 
evidence : it admits of a middle coiirse be-; 
tween condemnation and acquittal — an ex- 
pedient which in general cannot be, or at least-^ 
is not usually, resorted to by the punishment 
of the political sanction, as applied by judi- 
cial procedure : upon the appearance of fresh 
lights, it is able, without difficulty, to divest 
itself of any such undecided diaracter, and 
either fill up the measure of its punishment, 
or strike it off altogether, according to the. 
complexion of the case. 

Much of that which appears to be done by 
fear of punishment alone, is really done by 
fear of shame — a fear which, howsoever 
backed and strengthened by fear of punish- 
ment, would not of itself have been by any 
means without effect. 

In the course of this work, we shall have, 
but too frequent occasion to observe the de- 
bility that has been introduced into the con- 
stitution of the political sanction by the rash- 
ness that has given birth to the established 
rules of evidence. In these cases, the force, 
of the moral sanction — the force of public 
opinion — steps in, and supplies to a certain 
degree (however incompletely) the place of 
that force which, by the unskimilness of the 
commanders, has thus been rendered unser- 
viceable. It prevents nominal and apparent 
impimity from being altogether equivalent 
to real ; and helps to moderate, when it doe& 
not do away entirely, the triumph of success^ 
ful guilt. 

When accused for the purpose of punish- 
ment, a delinquent, in escaping from punish- 
ment, does not always escape from shame. 
Judges, when by their quibbles — statesmen,, 
when by their intrigues with judges — they: 
save a man from merited punishment, do not 
always save him firom shame. Judge and Co., 
in selling exemption from punishment,]: and 
thus &r impunity, do not — cannot (where 
evidence is heard, and not excluded by othev 
quibbles) sell exemption firom shame. 



f If, previously to any regular application to 
a techmcally proceeding tnbunal, a plaint^ 
were obliged to address ms demands in the first 
instance to a tribunal proceeding in the mode 
indicated by natural justice, these arbitratioa 
courts would in that respect coinride in their 
nature with the Danish Reconciliation Offices. 
But these occasional arbitration courts not hav- 
ing existence but bjr the joint act of both parties^ 
such coincidence is impossible. 

X Ficte m/ra. Book VIII. Technical Proce-f 
dure. Chap. XIV. NuUifioaHon. 
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To tlie efficiency of tliis security, unhappily 
the limits are but too apparent. Shame, to 
cons^tute on this occasion an adequate suc- 
cedaneum to legal punishment, supposes on 
the part of the deponent a certain degree of 
moral sensibility — a certain degree of probity. 
But, be that degree what it may, the cases 
in which the demand for coercive judicature 
is the most urgent, are those in which no 
such degree of probity is to be found. 

On tMs as on every dther occasion, the in* 
fluence of shame depends, in no small degree, 
upon mutual presence — ^upon the interchange 
of the language of the eye, between those on 
whose part the contempt and ill-will is ap- 
prehended, and him in whose breast the 
apprehension of those sources of mcalculable 
affliction is excited. 

On this account, the influence of shame is 
attached, in no small degree, to that mode of 
coUection in which the testimony is delivered 
vivd voce — delivered by the deponent in the 
presence, if not of the adversary, at any rate 
of a judge, or (what is most usual) an as- 
sembly of judges, Mrith his or their ministe- 
rial officers and subordinates. 

Accordingly, in the procedure of the Danish 
Reconciliation Courts, this mode of delivery 
is an essential feature. On the part of the 
party, or (what comes to the same tMng) a 
non-professional substitute by whose acts uid 
words he is bound — personal appearance, — 
not sham personal appearance, as at the Eng- 
lish regular courts, but real personal appear- 
ance — attendance (by what words shall the 
idea be conveyed to the mind of an English 
lawyer ?) — is an indispensable requisite. 

The natural securities for trustworthiness 
in testimony have been adverted to in the 
preceding Book :* and of these, that for the 
designation of which the word ahmme is here 
employed, was one. In the present Book, 
this same fHrindple of action has been com- 
prised in iJie list of £M*titious instituted se- 
curities. Why ? Because to this security, 
standing by itself, no inconsiderable part of 
the business of factitious judicature hath, as 
we have seen, been entrusted : because, in 
the instance of the Danish Reconciliation 
Courts, the admission of this security, to the 
exclusion of factitious punishment, required 
and called forth a positive act of the Danish 
legislature : and because the choice of that 
mode of testification, on which the efficacy 
of this principle of action in so great a de- 
gree depends, is another positive institution, 
in the establishment of which the will of the 
sovereign must take an active part. 

When punishment, factitious punishment, 
to be attached to the species <^ delinquency 
ill question by an express act of will to be 



• Book I. Chap. XI. Moral causes of eorreei' 
ness andeempHsteness, 



exercised by the legislator, was the prinripto 
of action in question, — rules were foimd 
necessary to be brought to view, for the pur- 
pose of guidhig the application of it : rules, 
the demimd for which, on this occasion as on 
others, had been crei^ed by non-observance. 
The legislator, on this as on so many other 
occasions, acting under the guidance of hands 
engaged by interest to mislead him, has on 
this as on so many other occasions, acted in 
continual opposition to the dictates >ef utiUly 
and justice. 

The public, whose finger, on this as on so 
many occasions, the power of shame is in the 
habit of following, with a degree of obse- 
quiousness such as it knows better than to 
bestow upon the " finger of the law ;" — the 
public, in its application of the principle of 
shame to the subject in question (in so far as 
the force of that princi{^ is at its disposal,) 
is already in the habit of following those 
«ame rules, which, for the Erection of the 
force of legal punishment, it became neces« 
sary, as above, to bring to view. 

1. Applied to fal^hood m the shape of 
testimony, punishment (says one of these 
rules) should attach upon temerity, as weH 
as upon mendacity. And so> under the dis- 
pensation of the tribunal of public opinion, 
does the punishment of shame : making the 
proper distmdion between the degrees of de- 
linquency in the two cases. 

i, AppHed to fidsehood in the shape of tea- 
timony, punishment (says another of these 
rules) should i^ply to every occasion without 
exception, in which it is uttered in that shape. 
And so, with this unerring and unsleeinng 
steadiness, under the uncorrupted dispensa^ 
tion of tbs tribunal of public opinion, does 
the punishment of i^ame : making (in pro^ 
portion to the instruction it has imbibed 
fi-om the principle <^ utility) a distinction, in 
respect of the severity ai its pumshmentr 
corresponding to the shades of depravity de.^ 
pendent on the occasion on which it may 
happen to fidsdbood to be uttered' in thu 
shape. 

As to the remainiiig rules brought to view 
under that head, they will be seen to bear 
no application to the present purpose. 



CHAPTER VIIL 

OF WRITING, CONSIDEBED AS A SECURITY FOft 
THE TEUSTWORTHINESS OE TESTIMONY. 

The art of writing, besides its other infinitely 
diversified applict^ons, has been productive 
of such important effects, good and bad, in 
relation to evidence, and thence (as well as in 
many other ways) to judicature, — that a few 
words, for the purpose of giving a general 
and comprehensive view of its application in 
^both directions — in the way of conducive*> 
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ness, and iii the way of opposition, to the 
ends of justice, — may not be misemployed. 

Of this inquiry the practical object is al- 
most too obvious to need mentioning: to 
prepare the mind of the legislator, on the one 
hand, for pushing to its maximum the use — 
on the pther, for reducing to its minimum 
the abuse — of so powerful an instrument in 
the hand of justice or injustice. 

In this, as in so many other instances, the 
union between the use and the abuse is un- 
happily but too close : the chemistry by which 
they may be separated, and the abuse preci- 
pitated, is not of easy practice. 

In the character of an external security for 
the correctness and completeness of testi- 
mony, the uses of writing are as obvious as 
they are Various : — 

1. Of distinctness it is oftentimes a neces- 
sary instrument. Where the mass of testi- 
mony is small, — the string of fitcts requiring 
to be brought to view shprt, — the employ- 
ment of this security may be unnecessary. 
But, let the mass be swollen to a certain 
bulk, — the deponent who is able to give it 
the distinctness requisite for producing a dear 
conception of the whole in the mind of the 
judge, without using a pen of his own, or bor- 
rowing that of another, will not often be to 
be found.* 

2. In the same case, the use of it to the 
purpose of recollection — complete as well as 
vJorrect recollection — may be equally indis- 
pensable. Accordingly — where writing is in 
common use, and testimony (as under English 
law) is delivered vivA voce, and the trans- 
action of which a man has been -a percipient 
witness, has, in respect of its importance, ap- 
peared to him to be of a nature to create a 
probable demand for future testimony — it is 
no uncommon incident for a man to have given 
ease and certainty to his memory, by com- 
mitting to writing a statement of the per- 
ceptions entertained by him at i^e time ; and 
by English practice, such memoranda are al- 
lowed to be consulted by him while he is in 
the act of delivering his evidence. At any 
rate, if interrogation be employed for the 

* On this occasion, a distinction necessary to 
be kept in view is the distinction between the 
effect of the viva voce mode- on the quality, the 
distinctness, of the testimony itself, — and the 
effect of the same mode on the conception capable 
of being formed and retained, in relation to that 
same testimony, bjr the judge. On the part oi the 
testimony itself, viva voce delivery (coupled, as 
it must be, with vivA voce interrogation) may 
often be a necessary bar to the indefinite accu- 
mulation of irrelevant matter, and consequent 
increase of indistinctness : on the partof the con- 
ception formed of it by Uiose by whom a judg- 
ment on it is to be formed, all chance of adequate 
distinctness would soon vanish, if the assistance 
«f the art of writing were not called in, to give 
permanence to the words to which it has been 
consigned*, } 



extraction of the testimony, and the string 
of questions be long, and presented to the 
witness, all of them, or a considerable num- 
ber, at a time, the having the questions in 
writing, for the purpose of giving occasional 
refreshment to the memory under the burthen 
thus laid upon it, may be altogether indis- 
pensable. For, in this case, it is not sufficient 
for a man to recollect the perceptions pre- 
sented to him at the time by the mass of fects 
in question ; he must; besides this, have con- 
tinually present to his mind the conception 
of the several questions put to him — of the 
several facts to which he has thus been called 
upon to depose. 

3. It is to the art of writing that testimony 
is altogether indebted for the quality of perma^ 
nence, and thence for the security which that 
quality affords for the correctness, as well as 
completeness, of whatever testimony has been 
delivered : understand, for its correctness and 
completeness (when it has swelled to a certain 
bulk) on any day, not to say hour or minute, 
subsequent to that on which it has been de-r 
livered. 

4. One case there is, and that of no small 
extent, in which testimony is indebted to 
writing for its very existence. This is where, 
for any cause, the appearance of the witness 
(the percipient witness) at the judgment-seat 
—the place where the judicial testimony 
would have been to be delivered — either is 
physically, or is deemed to be prudentiaUy, 
impracticable, t 

In every such case, were if not for the use of 
writing, either the testimony would be alto- 
gether lost, or if delivered at all, it would not 
be delivered without being degraded from the 
rank of immediate to that of hearsay evidence : 
suffering thereby, in point of trustworthiness, 
that de&lcation, the nature and value of which 
will be brought to view in its place. ( 

Such is the importance of good judicature 
to general civilization — such the importance 
of writing to good judicature — that, — inde- 
pendently of the application of this master art 
to the several other departments of govern- 
ment, — the absence of it as applied to judica- 

-f- As on other occasions, so on the occasion of 
any operations which ma^ come to be performed 
in relation to evidence, unpracticability may be 
distinguished into physiccU and prudential. 

By a case of physical impracticability, I un- 
understand that case in which the effect in ques- 
tion cannot be produced, or the act in question 
performed, on any terms. 

Sy a case of prudential impracticability. I 
understand that case in which the effect, whether 
physically producible or no — the act, whether 
physically performable or no — cannot (it is 
supnosed) be produced or performed, without the 

Eroauction of a preponderant quanti^ (probabi- 
ty being in both cases taken into toe account) 
of inconvenience, in the shape of delay, vexation, 
and expense. 
J Book VL Makeshifts Chapters III. & IV. 
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ture would of itself (it is probable) have been 
sufficient to stop the progress of civilization 
at a stage greatly below any that we see at 
present anywhere in Europe. 

Causes of a certain degree of simplicity, — 
and happily the great majority of causes are 
within iiiis desirable degree, — may, supposing 
probity on the part of the judicatory, be to- 
lerably well decided without writing : because 
decision may follow upon evidence before the 
memory of it in the breast of the judge is 
become incorrect or incomplete. In a cause 
involved in a certain degree of complication, 
the use of writing is in a manner necessary to 
good judicatiu-e. But civilization must have 
stopped £u- short of its present advanced stage, 
if complicated causes had not been susceptible 
of just decision as well as simple ones. 

I^ under natural procedure (as in the small 
debt courts) causes are in general sufficiently 
weU dedded without the conunitting of the 
evidence to writing, it is because the descrip- 
tion of the case is there so extremely simple : 
and even in these cases, security against mis- 
dedsion is sacrificed in some degree to the 
avoidance of vexation and expense. 

But though, in respect of their number, the 
causes simple enough to have been suffered 
to be dedded in the way of natural procediire 
constitute the most important class ; yet, in- 
dividually taken, causes in the highest degree 
complicated, possess, in general (so far as pro- 
perty is concerned) a proportionable degree of 
importance : witness bankruptcy causes, and 
causes relative to testaments, in each of which 
property to the amount of millions may be 
at stake upon a single cause. 

K such be the importance of writing, even 
on the supposition of undeviating probity on 
the part of the judicatory, its importance is 
in a much higher degree exemplified in the 
character of a security against improbity : and, 
in particular, in the character of an instrument 
of extensive and lasting publication. 

As it is only by writing that the grounds of 
decision can be made known, beyond the nar- 
row drde composed of the few by-standers ; 
hence, without writing, there can be no toler- 
ably adequate responsibility on the part of the 
ju^e. But for writing, a single judge would 
dedde on every occasion as he pleased : an 
oligarchical bench of judges, as they could 
agree; a democratical bench (as indeed it 
is too apt to be the case, notwithstanding the 
benefit of writing,) — a bench, howsoever 
composed, if the number be such that the idea 
of individual responsibility is destroyed, — 
would dedde according to the caprice or pas- 
sion of the moment. 

Of the deplorable state in which, for want 
of the application of writing to this purpose, 
the business of judicature may be left in a de- 
mocratically-constituted tribunal (a tribunal 
composed of ^ nimierous assemblage of judges, 



no matter of what rank,) the character of 
Election Judicature in the House of Commons 
antecedently to the Grenville Act, will afford 
an impressive example. Under &vour of the 
confusion, — the absolute want of all perma- 
nent memorials of the grounds which the se- 
veral suffrages had to rest upon, — and the 
consequent mischief, the equally complete 

want of all individual responsibility, no 

man's vote was ever grounded on any other 
considerations than those of personal conve- 
nience.* 

By adding to the natural and unavoidable 
degree of complexity attached to the cause, 
a suitable dose of factitious, a party in the 
wrong (espedally i£ favoured by the co-ope- 
ration of a colluding judge) may give to his 
bad title an equal chimce with the best one. 

By lumping charges together, and (after a 
lumping mass of proof) pronoundng a lump- 
ing judgment on the whole mass, — a prece- 
dent has been set,t under which a delinquent's 
chance of impunity is not in the inverse, but 
in the direct ratio of the number of his crimes. 
Such judicature having been found practi- 
cable, notwithstanding the check applied by 
the art of writing, what would it Imve been 
without that check ? 

In the cases of Peru, Mexico, and Tlascala, 
may be seen a spedmen of what degree of 
dvilization it is possible for sodety to reach 
without the application of writing to the fixa« 
tion of the grounds of decision in judicature : 
higher than in those instances it could hardly 
have risen without that help. 

In it« original constitution, jury-trial, being 
unaided by writing, would in England have 
been suffident to confine dvilization within 
bounds as narrow as those which drcum- 
scribed it in Peru, Mexico, and Tlascala. If, 
under jury-trial, writing has latterly been ap- 
plied to the fixation of the grounds of dedsion, 
it is unhappily in but an acddental and imper- 
fect way. Hence it has happened, that, in cases 
to a certain degree complicated, this mode of 
judicature is seen to be inapplicable ; being in 
some cases recognised as such by established 

* The fpeeat Douglas cause, and the trial of 
Mr. Hastmgs, will by many be regarded as ex- 
emplifications of a similar result produced by an 
opposite cause. Why ? Because, where writing 
is concerned, too much may have the effect of 
too little. By supersaturation, as well as by in- 
anition, the powers of the mind, as well as those 
of the body, may be destroyed. 

If, of the want, or (what may in an extraordi- 
nary case be equivalent) of the superabundance, 
of permanent grounds of judicial decision, the 
effect has been so disastrous in modem England, 
notwithstanding its acknowledged pre-eminence 
in judidal purity, — how much more frequently, 
not to say constantly, must it have been so, m 
ages of far inferior morality, under the tumul- 
tuary constitution of Atheman or Roman judica** 
ture ! 

t See the Trial of Warren Hastings, 
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usage, equivalent in force to law — in otliers, 
though not by law, in necessary practice. 

Writing being of use, and frequently in a 
great degree even matter of necessity, in all 
stages of the suit ; so is it in the hands of all 
classes of persons concerned in it. 

In the hands of the parties, it serves to 
give permanence to evidence — to constitute 
the matter of the instruments exhibited in 
the character of sources of evidence. 

In the hands of the judge, and his official 
subordinates, it serves to preserve the me- 
mory of operations — to register ^ to record, to 
consign to permanent characters, in propor- 
tion as they are performed, the £BLct of their 
having been so. 

But the delivery of an instrument to this 
or that effect, is itself a capital article in the 
catalogue of those operations. Hence regis- 
tration of instruments, as well as of opera- 
tions, falls naturally within the province of 
the judge. 

The indication which has been given of 
the uses of writing, as applied to the subject 
of evidence, has a sort of claim to be accom- 
panied with a correspondent sketch of its 
uses, as applied to the business of registra- 
tion. 

Subjects for judicial registration, with 
their uses : — 

1. Representation of operations successive- 
ly performed, and instruments successively 
presented, for the purpose of grounding such 
subsequent operations and instruments, as 
may come to be called for, or warranted, by 
such preceding one^. 

2. Representation of operations performed, 
and orders given, or other instruments made, 
by or under the authority of the judge, on 
the occasion of the operations and instru- 
ments emanating from the parties as above. 

3. Grounds and reasons of such operations 
and instruments, as aforesaid, on the part of 
the judge. 

N.B. To be of use, these grounds and rea- 
sons will not consist of argumentation uttered 
on each occasion by the judge himself, but 
of the indications given of so many matters 
of £u:t brought to light in the course of the 
cause — indications given in the condsest 
possible form, under heads prescribed by the 
legislator for that purpose. 

4. At the special instance of either party, 
this or that proposition, or even word, that 
may have dropt from the lips of the judge. 
In the particular suit upon the carpet, be the 
importance of the subject-matter in dispute 
ever so trifling, the language used by the 
judge may be to any degree important. By 
language (not to speak of deportment, which 
is not so easily rendered the subject of regis- 
tration,) disposition is manifested : and, in a 
judge, the effects of disposition extend to 
whatever suits are liable to come under his 



cognizance. Not a blemish of which the judi- 
cial character is susceptible, but language 
may have served for the manifestation of it. 

Li each house of parliament, whatever 
word is spoken by any member, is liable to 
be taken down at the instance of any other. 
This check, instead of being an infringement, 
is the most efficient security for that just 
liberty of speech, without which such assem- 
blies would be worse than useless. The 
beneficial efficacy is in reality the greater, 
in proportion as it is less manifested : it is 
composed of the improprieties that but for 
this check might have been uttered, but are 
not uttered. 

In the practice of the courts of justice 
(the regular courts) this institution is not 
without example. Witness the bill of ex- 
ceptions. But in that instance the applica- 
tion of it is confined within narrow limits : 
whereas there, as in parliament, the demand 
for it has no limits. 

Uses of the above registrations : — 

1. To the several parties, on the occasion 
of the suit in hand, the use of them, in a di* 
rect way, is already evident. 

2. So, in a less direct way, in respect of 
the check they apply to abuse in every shape 
on the part of the judge, — corruption, undue 
sjrmpathy, antipatiiy, precipitation through 
impatience, delay tlurough incKfference and 
negligence. 

3. With a view to appeal on the occasion 
of the suit in hand, — the service capable of 
being rendered by such registration to both 
parties (and especially to him who b in the 
right,) by the complete and correct indica- 
tion of all grounds of appeal, justly or un- 
justly alleged, seems alike evident. 

4. In respect of future contingent suits, 
considered as capable of being produced, pre- 
vented, or governed, by the result of, or 
previous proceedings in, the cause in hand, — 
suits considered as liable to arise between the 
same parties, or their legal representatives, 
— the utility is alike manifest. 

5. In respect of future contingent suits, 
considered as liable to be produced by like 
causes, or to give birth to like incidents and 
occurrences, — causes as between other partiea 
having no connexion with those in question ; 
the use of such registration in the character 
of a stock of prei^ents seems alike indis- 
putable. 

The service thus capable of being rendered, 
will be rendered partly to individuals at large, 
in the character of eventual suitors in such 
eventual causes, in respect of their respective 
interests ; partly to the judge, in respect of 
security, facility, and tranquillity, in the ex- 
ecution of his official duty. 

6. To the legislator, the guardian of the 
people, and through him to the people at 
large, the service rendered by the aggregate 
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mass of the fiicts thus registered, will be seen 
to be more and more important, the more 
closely it is considered. 

By the abstracts made of the body of in- 
formation thus collected (abstracts prepared 
under a system of appropriate heads, and 
periodically presented and made public,) he 
win see throughout in what respects the ex- 
isting arrangements fulfil — in what respects 
(if in any) they fail of fulfilling — his inten- 
tions: howfiu* they are conducive — in what 
respects (if in any) they fail of being per- 
fectly conducive, — to the several ends of 
justice. 

With the sketch of what is here stated as 
capable of being done, confront the loose 
sketches that will hereafter come to be given 
of what is actually established : the difference 
between use and abuse will present itself 
in colours not very obscure. 

If the services thus rendered to the inte- 
rests of truth and jostice by the art of wri- 
ting are thus great, neither are the ways in 
which it is liable to be made to operate, and 
to a great extent is continually nuide to ope- 
rate, to the injury of those interests, by any 
means inconsiderable. 

1. If^ on certain occasions, and in certain 
ways, it is capable of being employed as an 
instrument of distinctness for giving that in- 
dispensable quality to a mass of evidence, — 
on other occasions, and in other ways, it is 
but too apt to be employed in such a man- 
ner as to give to the evidence a degree of in- 
distinctness, from which, but for the abuse 
made of this important art, it would have 
been free. 

The reason (meaning the cause) of this 
abuse is extremely simple. To the quantity 
of irrelevant matter, to which (under the 
spur of sinister interest) the pen of a writer 
is, on this, as on so many other occasions, ca- 
pable of giving birth, there are no determi- 
nate limits : nor yet to the degree of disorder, 
and consequent indistinctness, with which 
the whole mass, made up of irrelevant and 
relevant matter jumbled together, may be in- 
fected : and the same mischief whidi thus, 
to an infinite degree, is liable to be produced 
by mala fides on the part of the suitor or his 
professional assistant, may (though in a less 
degree) be produced by mere weakness of 
mind on either part : whereas, in the case of 
vivd voce testimony extracted by, or substi- 
tuted to, interrogation, — no sooner does an 
irrelevant proposition make its appearance, 
than the current of the testimony in that de- 
vious direction is stopped, and the stream 
forced back into its proper channel. 

2. When writing is employed in the ex- 
traction, and thence in the delivery, of the 
testimony,-— .time applicable, and but too 
often applied, to the purpose of mendacious 
invention, i»a natural, and practically (though 



not strictly and physically) inseparable, re- 
sult, as will be seen more particularly in its 
place.* 

3. In the same case, a result no less closely 
connected with the use of writing than the 
former, is the opportunity afforded by it for 
receiving mendacity-serving information from 
all sorts of sources — a danger from which vivd 
voce deposition, though by no means exempt, 
is more easily guarded. 

On the other hand, — where writing is em- 
ployed for the delivery and extraction of evi- 
dence, the superior fitcility which it affords 
for planning the means of deception is accom- 
panied, and in a considerable degree counter- 
acted and compensated on the part of the ad- 
verse party and the judge, by a correspondent 
quantity of time (and thence a correspondent 
means) applicable to the purpose of scrutini- 
zing the supposed mendacious testimony, and 
so divesting it of its deceptitious influence. 

Hitherto we have considered the art in no 
other light than that of its capacity of being 
made subservient to the purposes of that spe- 
cies of injustice which is opposite to the direct 
end of justice : subservient to deception, and 
thence to misdedsion. 

But the grand abuse, and that in compan- 
son of which what has hitherto been brought 
to view shrinks almost into insignificance, is 
the perverted application that has been made 
of it to the purposes of that branch of injus- 
tice which stands opposed to the collateral 
ends of justice — of that branch of injustice 
which consists of fiictitious delay, vexation, 
and expense, heaped together for the sake of 
the profit extractible and extracted from the 
expense. 

In a word, it is in the art of writing thus 
perverted, that we may view the main instru- 
ment of the technical system, and of all the 
abominations of which it is composed — an in- 
strument by whidk this baneful system, where- 
soever established, has all along operated, and 
ivithout which it could scarcely have come 
anywhere into existence. 

It is on pretence of something that has been 
written, or that might, could, or should have 
been written, that whatever portion of the 
means of sustenance has, on the occasion, or 
on the pretence of administering justice, been 
wrung from the unfortunate suitor, has been 
demanded and received. Statements that 
ought not to have been made, have, to an 
enormous extent, been made : statements that 
required to be made, have been swelled out 
beyond all bounds — stuffed out with words 
and lines and pages of surplusage, oftentimes 
without truth, sometimes even without mean? 
ing, and always without use. This excremen- 
titious matter has been made up into all tho 
forms that the conjunct industry of the demoii 



* See Book III. ExtrnctUm, 
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of mendacity, seconded by the genius of non- 
sense, could contrive to give to it. Having, 
by the accumulated labours of successive 
generations, been wrought up to the highest 
possible pitch of voluminousness, indistinct- 
ness, and unintelligibility ; in this state it has 
been locked up and concealed from general 
view as effectually as possible. In England it 
has been locked up in two several languages, 
both of them completely unintelligible to the 
vast majority of the people : office upon office, 
profession upon profession, have been esta- 
blished for the manu&cturing, warehousing, 
and vending of this intellectual poison. In 
the capacity of suitors, the whole body of the 
people (able or unable to bear the charge) are 
compelled to pay, on one occasion or another, 
for everything that was done, or suffered or 
pretended to be done, in relation to it — for 
^vriting it, for copying it, for abridging it, for 
looking at it, for employing others to look at 
it, for employing others to understand it, or 
to pretend to understand it ; interpreting and 
expounding imaginary laws, laws that no man 
ever made. 

Thus much for this branch of the abuse : 
thus much for a bird*s-eye, or rather an aero- 
static, view of it. To consider it heap by 
heap, is a task that belongs not to this place — 
a labour that will continue to press upon us 
through every part of this toilsome and thank- 
less course. 

The uses and the abuses of writing injudi- 
cial procedure have now been briefly enume- 
rated : the various arrangements which have 
for their object to bring the use to its maxi- 
mum, and tiie abuse to its minimum, will be 
severally brought to view in the proper place. 

CHAPTER IX. 

OF INTERR06ATI0H, CONSIDERED AS A SECU- 
RITY FOR THE TRUSTWORTHINESS OF TES- 
TIMONY. 

§ 1. Uses of interrogation^ as applied to the 
extraction of testimony. 

In the character of a security for the correct- 
ness and completenessof testimony, so obvious 
ifl the utility and importance of the &culty and 
practice of interrogation, that the mention of 
it in this view might well be deemed super- 
fluous, were it not for the cases, to so prodi- 
gious an extent, in which, under English law, 
it is barred out by judicial practice. 

1. The case in which its utility is most 
conspicuous, is that of mala fides on the part 
of the deponent; and this, being a state of 
things wMch in each individual instance may 
(for aught the legislator can know) have place, 
is a state of things for which, on every occa- 
sion, in the arrangements taken by him, pro- 
vision ought to be made. 

Completeness is the primary quality, with 



reference to which the demand £>r it is most 
obvious : fear of punishment and fear of shame 
having here less influence than as applied to 
secure correctness. In case of incomplete- 
ness, neither punishment nor shame apply, 
any further than as it is established that the 
omitted part came under the perception of the 
deponent, preserved a place in his remem- 
brance, and presented to him, along with it- 
self, the idea of its importance. 

Importance being assumed, incompleteness 
may indeed become equivalent to, and a mo- 
dification of incorrectness : but in general it 
is by interrogation, and by interrogation only, 
that it is rendered so. 

Do you remember nothing more ? did no- 
thing further pass, relative to this or that 
person or thing (naming them ?) By inter- 
rogations thus pointed, such a security for 
completeness is afforded, as can never be af- 
forded by any general engagement which can 
be included in the terms of an oath or other 
formula/y : be the engagement what it may, 
in the course of the deposition the memory of 
it may have evaporated : and suppose it borne 
in mind — yet, without the aid of interroga- 
tion, the violation of it by suppression of the 
truth loses its best chance of detection. 

2. Particularity, if it be not included under 
the notion of completeness, is no less indis- 
pensable to the purposes of testimony. But 
suppose a deposition delivered, and, in so es- 
sential a point, a deficiency remaining in it ; 
by what means, if at all, shall the defect be 
supplied ? Interrogation, it is evident, is the 
sole resource. 

By particularity only can that repugnancy 
to known truths be established, by which 
mendacity is demonstrated. 

Under what tree was the act committed ? 
was the question put by the prophet Daniel 
to each of the two calumnious elders. Under 
a holme tree, answered the one : under a mas- 
tic tree, answered the other. But for the 
proof of mendacity, the question would have 
been irrelevant and superfluous ; for, sup- 
posing the forbidden act committed, what 
mattered under what tree, or whether un- 
der any tree? But, for the detection of 
mendacity, no question that can contribute 
anjrthing, can be irrelevant; and the more 
particular, the better its chance of being 
productive of so desirable an effect. 

By interrogation, and not without, is the 
improbity of a deponent driven out of all its 
holds. An answer being given, is it true ? It 
is useful in the character of direct evidence. 
Is it false ? It stands exposed to contradic- 
tion, both firom within and from without : and, 
being detected, it operates as an evidence of 
character and disposition, and thence in the 
way of circumstantial evidence. Is silence, 
pure silence, the result ? Even this is evidence, 
circumstantial evidence. The deponent,— ia 



Digitized by 



Google 



Ch. IX.J 



SECURITIES— INTERROGATION. 



adS 



he an extraneous witness ? According to tbe 
nature of the question, it may afford as im- 
pressive a presumption of fidsehood, antece- 
dent or subsequent, as could have been af- 
forded by detected falsehood. Is he a party 
to the cause ? Besides the particular menda!- 
city, it may afford a presumption of his own 
consciousness of the badness of his cause. 

The testimony, is it indistinct, nugatory, 
unintelligible ? Such indistinctness, if perse- 
vered in, and not the result of mental infir- 
mity, is equivalent to silence. 

In no case, be the sincerity of the deponent 
ever so unquestionable — in no case, either 
to completeness or correctness, can the fiu;ulty 
of interrogation be a matter of indifference, 
not even in ordinary conversation between 
bosom friends. 

What fiither could be satisfied with the nar- 
rative of a long lost diild, — what lover with 
that of his mistress, — without a possibility of 
perfecting his satisfaction by questions ? 

In no state can a deponent's mind be, in 
respect to interest, but that interrogation may 
be necessary to the purpose as well of cor- 
rectness as of completeness. 

In every possible result, does he behold an 
event of the most consummate indifference ? 
A fiict really important may be left out of his 
narrative, either because not recollected at 
the time, or because, though recollected, its 
materiality, with regard to the cause, had not 
presented itself to his view. 

Is he even desirous and eager to bring 
forward every circumstance that can serve 
the party by whom his testimony has been 
invoked? Still a circumstance may have 
been forgotten, or its materiality have escaped 
notice. 

Supposing even a party in the catise — say 
a plaintiff — adducing his own testimony, de- 
posing in support of his own demand (under 
English law, a state of things rarely exem- 
plified in form, but in substance frequently :) 
a poor person, say, prosecuting in the hope of 
recovering goods lost by stealth. With all 
the interest and all the will that can be ima- 
gined, intellectual power may be insufficient 
to bring to light, in a complete body, the 
material circumstances, without the aid of 
tome superior intelligence in the character of 
an interrogator, in the person of an advocate 
or a judge. 

In a word, — but for interrogation, every 
person interested, in whatever way interested, 
in the manifestation of truth, is completely 
dependent on the deponent : and on the state 
riot only of the moral but of the intellectual 
part of the deponent's mind. 

§2. Exceptions to the application of interro^ 
gation to the extraction of testimony , 

Were security against deception and con- 
sequent misdecision the only object that had 



a claim to notice, the use of tlie security af- 
forded by interrogation ought never to be 
foregone. 

But, in this case as in all others, the mis- 
chief of that injustice which is opposite to 
the direct ends of justice, may find more than 
a counterpoise in mischief which is opposite 
to the collateral ends of justice, — inconve- 
nience in the shapes of delay, vexation, and 
expense, jointly or even separately considered. 

Take for examples the following cases, in 
which for avoidance of preponderant colla- 
teral injustice, it may happen that the security 
afforded by interrogation ought to be fore- 
gone ; that is, in ^which it wUl generally or 
frequently happen, that the misdiief result- 
ing from the application of the security, will 
be greater in value (probability taken into 
the account) than any mischief that can take 
place for want of it. 

1. Cases where the delay necessary to in- 
terrogation may be productive of irreparable 
damage : where, for example, the use of the 
evidence is to ground an application for stop^ 
ping, I. expatriation of the defendant, for 
avoidance of justiciability ;* 2. exportation of 
property in lus hands, for the like purpose ; 

3. deportation for the purpose of slavery; 

4. deportation (the person a female) for the 
purpose of wrongful marriage or defilement ; 
or, 5. wrongful destruction or deterioration 
of another's property, by operations clandes- 
tine or forcible. To form a ground for arres- 
tation, seizure, sequestration, and so forth, 
on any of these accounts, testimony is requi^ 
site. If time admit of the subjecting this 
testimony to the scrutiny of judicial interro^ 
gation, so much the better ; but if not, better 
that It be received and acted upon without 
the interrogation, than that any such irrepar- 
able miscfaief should be done.f 



* A case for the writ called ne exeat reffno, in 
English equity practice. 

f In English law, in all tne cases in which a 
man is laid provisionally under restraint pen^ 
dente lite^ the testimony on which the restriction 
is grounded is in the uninterrogated form, that 
of an affidavit 

For a debt above a certain value^ a man is 
liable to be held to bail (that is, arrested, con- 
signed to prison, and confined there for an inde- 
finite time) unless he finds persons who engage 
for the eventual consignment of his person to the 
tome fate. Tbe testimony requisite to ground the 
warrant for this purpose, is the mass of sworn 
but uninterrogated deposition called an affidavit. 
What the affidavit must, though only in general 
terms, assert, is the justice of the daim: but 
what it need not assert, nor ever does assert, is 
the necessity of this le(^ infliction to secure the 
payment of the debt. 

In some cases, a man, against whom another 
has a claim, may be stopped from going out of 
the kingdom $ and, on tnis occasion likewise, to 
ffTound an application for this purpose, an affi- 
davit is necessary. But, in this case, notice must 
be given, such as will in geoeial enable the maa 
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2. Cases where the benefit of the security 
i^orded by interrogation may be outweighed 
by the expense unavoidably attached to the 
application of it : as, if the seat of the judi- 
catory in which the decision is to be pro- 
nounced, be in London or Paris, and the 
evidence of the deponent in the East Indies. 

To determine the preponderance, as be- 
tween the mischief on the score of direct 
injustice^ and the mischief on the score of 
collateral inconvenience in this shape, will be 
matter of detail for the legislator, and under 
him for the judge. 

Interrogation in the epistolary mode, or by 
judges for the occasion, on the spot, affords, 
for the giving the evidence the benefit of this 
security, two other resources: either of 
which, where practicable, will be preferable 
to the receipt of the testimony In an unin- 
terrogated state. 

As to the case of vexation, independent of 
expense ; examples of it will be seen to more 
advantage in another place ; when the cases, 
where it is proper to put on that ground an 
absolute exclusion upon evidence, come to be 
considered. 

Where, for the avoidance of collateral in- 
convenience in the shape of delay, vexation, 
and expense, the application of tbJs security 
is dispensed Mrith, the following rules are ex- 
pressive of the conditions which seem proper 
to be annexed to the dispensation : — 1. The 
exemption ought not to be absolute and de- 
finitive. The inconvenience being removed, 
either in toto, or to such a degree as to be no 



to get off. So in case of ineparable destruction 
mMitated, time, such as in general will be suffi- 
dent, is in like manner allowed him to effect it 

In neither of these cases is the person, on 
whose uninterrogated deposition the act of power 
is grounded, liable to be ever subjected to mter- 
togation in any case. 

As to the stoppage of effects; for any such 
purpose the law afforas no power on any terms. 

In Scottish procedure, on the petition of an al- 
leged creditor, any person may, by warrant from 
a lustice of the peace, be arrested on the ground 
of his being in mediiatione fugeBj and committed, 
until he finds security for ^^ givmg suit and pre- 
sence in any action.*^ But, before the warrant is 
granted, the petitioner appears before the justice, 
and is -examined upon oath, producing a written 
account of the particulars of the allegea debt In 
how high a degree this mode of procedure is pre* 
ferable to the above English mcMies, will appear 
clear enough to any eye that is not averse to see- 
ing it* inie fault, as is well observed by Mr. 
MacMillan, consists in the committing the al- 
leged debtor to prison at once, without ^ving 
him an opportunity of being heard by the judge, 
and in his presence bein^ confronted with Uie 
adversary : but this iniustice is common to Eng- 
lish, as wdl as Scottish law.i> 

*■ MacMillan*s Form of Writings, E^nburgh, 
1790, third edit p. 389. 

^ [The law of England on these points has 
1>een materially aker^ by ! & 2 Vict c 110.] 



longer preponderant, interrogation ought to 
take place ; either of course, or at the in- 
stance, of a party interested, or of the judge. 
2. In a case where the deponent (he who has 
been deposing in the uninterrogated form) is 
liable as above to interrogation, — if his de- 
position was either delivered in the ready- 
written form, or, being delivered in the oral 
form, vms committed thereupon to writing, 
for which purpose appropriate paper is em- 
ployed ; notice of the eventual interrogation 
ought to be inserted (as for example it is 
when ready printed) on the margin. 

For, to the purpose of preventing incorrect^ 
ness and incompleteness (preventing, in a 
word, the testimony from being rendered de- 
ceptitious) it is material that the deponent 
should be pre-apprized of the scrutiny which 
it may continually have to undergo : and, for 
making sure of his being thus pre-apprized, 
no other expedient can be more effectual 
than this simple and unexpensive one. 

§ 3. On whom ought interrogation to be per^ 
formahle f 

On whom ? Answer : On every individual 
firom whom, in the character of a deponent, 
testimony is received : saving the case of pre- 
ponderant collateral inconvenience, as above. 

If, at his own instance, at the instance of 
a co-party on the same side, or at the instance 
of his adversary, the testimony of a part^ 
(plaintiff or defendant) be received, it should 
of course, and for reasons not less cogent 
than in' the case of an extraneous witness, 
be subjected to this scrutiny : and it will be 
shown elsewhere,* that, in no instance, in 
any of the above cases, should the testimony 
of a party stand excluded, or the measures 
proper and necessary for the extraction of it, 
if oilled for by an adverse party, be omitted: 
uny more than in the case of an extraneous 
witness. 

Official evidence presents a case in which 
the demand for interrogation on the score of 
security against mendacity, and thence against 
deception and misdedsion, will, generally 
speaking, be at its minimum : while on the 
other hand, the inconvenience, in respect of 
vexation, may be at its maximum, comparison 
being made with individuals whose residence 
is at no greater distance : inconvenience, of 
which part will be to be placed to the account 
of the individual (the officer,) part to that of 
the public service. 

But unless, by being placed in the office in 
question, a man is punfied fi'om all the infir- 
mities (intellectual as well as moral) inddent 
to human nature ; in the instance of no such 
office can the exemption firom this security 
be with propriety regarded as unconditional 
and definitive. 



• Book IX. Mxclu$ion, Part V. Double Ac* 
count* 



Digitized by 



Google 



Ch. IX.] 



SECURITIES-^INTERROGATION. 



asi 



Applied to official testimony, tlie objection 
bears with considerably greater force on oral 
interrogation than on scriptitious : the oral 
being the only mode of the two, to which the 
vexation and expense incident to attendanct 
(at the judicatory,) with journeys to and fro, 
and demurrage, is liable to be attached. 

If the above observations be just, the prac- 
tice of English law under the technical sys- 
tem must, in cases in great abundance and to 
a great extent, be radically vicious, — favour- 
able to incorrectness, to incompleteness, to 
mendacity, to consequent deception and mis- 
deciaion: — t^ffidavit evidence (i. e. vntnfer- 
rogated testimony) being received, and to the 
exclusion of interrogated testimony from the 
same individual, — on the main question, in 
a dass of causes in great abundance and toa 
great extent, — and in causes of all dastes, 
on those incidental questions by the determi- 
nation of which the fate of the cause is liable 
to be, and fi^uently is, determined : — official 
evidence received wilJiout the security af- 
forded by interrogation, as well as without Uie 
security afforded by the eventual subjection to 
that punishment, which, by the penal conse- 
quencesattachedtoaviolationofthe ceremony 
of an oath, is hung over the head of menda- 
city at large: — and these securities against 
mendacity removed with particular care, in 
the instance of that dass of official. evidence 
(T speak of the sort of judicial evidence 
called a record^) each artide 6f which is by 
no other drcnmstance so remarkably and in- 
contestably distinguished from every other 
spedes of official evidence, as by its being 
replete with pemidous frdsehoods: some 
with fiidlity enough, others with more or less 
difficulty, capable of being distinguished from 
the small proportion of useful truths that are 
to be found in it. 

§ 4. By whom ought interrogation to he per* 
formable f 

To whom ought the power of interrogation 
to be imparted ? Answer : To every person 
by whom it promises to be exerdsed with 
good effect : sul)ject always to the controul 
of the judge, but for which, any power of 
command might, on this as well as on any 
other occasion, run into the wildest despotism. 

And by whom is it likely to be exercised 
with good effect ? Answer : By every person 
in whom suitable will and power are likely to 
be found conjoined. Will, the product of ade- 
quate interest, in the most extensive sense of 
the word, — power, consisting, in the present 
case, of appropriate information, accompanied 
with adequateabiHty of ike intellectual kind. 

Of the extent thus proposed to be given 
to the power of interrogation, the propriety 
stands expressed in the following aphorisms, 
which seem to daim a title to the appellation 
of axioms;— 



1. For every interrogator, in whose person 
adequate interest and natural power unite, 
an additional security is afforded for correct- 
ness and completeness, and thence against 
mendadty and temerity on the one part and 
deception and misdedsion on the other. 

2. Against the admission of any proposed 
interrogator, no objection consistent with the 
ends of justice can be raised, on any other 
ground than that of mendadty-serving sug- 
gestion, or that of preponderant collateral 
inconvenience in the shape of delay, vexa- 
tion, and expense : placing to the account of 
useless delay and vexation every proposed 
interrogation, that, in the judgment of the 
competent judge, is either irrelevant or sm- 
perjluous. 

The individuals in whose persons these re- 
quisites may be expected are, — I. The judge 
(induding, in English jury-trial procedure, 
the jurymen, as well as the directing judge 
or judges ;) 2. The plaintiff or plaintiffs ; 3. 
The defendant or defendants ; 4. The advo- 
cate or advocates of the plaintiSOT or plaintiffs ; 
5. The advocate or advocates of the defend- 
ant or defendants ; 6. In some cases even 
extraneous witnesses. 

There is a spedes of procedure in which 
there is no party on the plaintiff's side : in 
causes tried under this spedes of procedure, 
the function of the plaintiff is really exercised 
by the judge. 

There is another spedes of procedure, m 
which there is no party on the defenduit*8 
side : in causes thus tried, the function of the 
defendant is exerdsed by the judge. 

In causes of the above several descriptions, 
the number of possible interrogators suffers a 
correspondent reduction.* 



• The following are cases, in which, if there 
be interrogation at all, there is but one person by 
whom it can be applied. 

The occanon may be non.liti|^ouB or litigious i 
and, being litigious, the inquiry may be to be 
performea e4f parte ton one side only,) or red* 
procally (on more siaes than one.) 

1. Occasion non-litiffious : an individual to de<« 
liver testimony ; a judge, or a person acting on 
this occasion and quoad hoe in the character of a 
judge, to recdve it : and dther to act or not to act 
in consequence. 

Examples : 1. Where a man makes application 
for money at a public office, as in England at thsf 
Exchequer, the Bank, and so fortli. 2. Where 
a man, in the view of gaining general credence 
for certain facts, and of perpetuating the remem- 
brance of them, comes forward of his own accord, 
and makes a solemn statement of them in the 
presence of a judge; as in England in the cmc of 
a volunUry affidavit sworn before a justice of the 
peace. 8. Inquiries carried on by a person or per- 
sons in the eharacter of judges, for the purpose 
of bringing to light a particular class of facts, 
without any particular view to individual persons 
in the character of actors: as by a committee of 
dther house of parliament, or by a commission 
of inquiry organized by the whole legislature. 
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When tbe Ust of characters capable of 
bearing a part on the theatre of justice is 
complete^ there are, of proposed deponents, 
four descriptions ; a plaintiff; a defendant ; 
a witness (viz. an extraneous witness) called 
on the plaintiff's side ; a witness called on 
the defendant's side. 

Proposed interrogators, to each proposed 
deponent, seven. When the proposed de- 



In all these several cases, if the propriety of 
interroi;ation be supposed, the necessity of its be- 
ing i^rformed bjr the person standing quoad hoc 
in the station of judge, follows of course; there 
being no person else to perform it. In the third 
cane, the interrogation is matter, not of propriety 
only, but necessity i in the two others, whether 
it be or be not matter of propriety belongs not to 
the present purpose. 

11. The occasion litigious: but the examina- 
tion, as yet at least, unilateral: on one side only. 
In this dass of cases, the nature of the case af- 
fords but one person in a condition to be sub- 
jected to the operation ; and but one person in a 
condition to perform it, viz. the judge. This case 
.admits of the following modifications. 

1. One person only as yet appearing to be in- 
terrogateu, and he, as yet a$ least, not fixed in 
the character of a party, but examined (at least 
for the present) in the character of an extraneous 
witness : thedeponent appearingat the judgment- 
seat, either spontaneously, or by order ox' the 

Example. —A dead bodjr with marks of vio- 
lence found by two persons in company. One of 
them gives information to an officer established 
for that purpose under the name, of a coroner: 
the coroner bv his warrant procures the attend- 
ance of the other. Both of them, together with 
such other persons as the nature of the caseindi- 
cates as likely to be able to furnish information, 
are examined with a view of finding out the 
cause of the death. What may happen in this 
case is, that one of them shall, in the course of 
the inauiry, be fixed in the character of defend- 
ant: the other, in the character of plaintiC 
Such, accordingly, was the result in the case of 
Captain Donnellan, executed for the murder of 
Sir Theodosius Boughton by poison* 

2. One person on^ as yet appearing, and he 
in the character of a plaintiff, exhibiting in that 
character a criminal charge or non-crimmal de- 
mand against a person not as yet appearing or 
having appeared. Examples in English law: 1. 
In regular procedure, application to a justice of 
the peace, by a person complaining of an assault, 
for a warrant to compel the appearance of the 
assailant. 2. In summary procedure, information 
given of an alleged offence to a justice of the 
peace, to ground a summons or warrant for com. 
pelliiyr the appearance of the alleged delinquent. 

3. One person only as yet appearing, and he 
in the character of a defendant: the function of 
plaintiff being (either throughout or in the first 
instance) united to that of judge. Example : in 
Roman law the species of procedure called tn- 
quisitorial^ in contradistinction to aantsaiorial, 
which prenents a distinct person in the character 
of plaintiff. 

In these several cases likewise, if the propriety 
of interrogation be supposed, the necessity of its 
being pertormed by the judge follows of course, 
theie being no other person to perform it 



ponent is the p2triR^(/f; 1. the judge (including, 
in the case of jury trial, the fileveral jurymen ;) 
2. this same plamtiff's own advocate ; 3. any 
defendant or his advocate ; 4. any co-plaintiff 
or his advocate ; 5. any witness called by this 
same plaintiff; 6. any witness called by any 
defendant j 7. any witness called by a co- 
plamtiff. 

From hence, mutatis mutandis^ may be de- 
termined the correspondent proposable inter- 
rogators in the respective cases of the three 
other descriptions of proposed deponents. 
Proposed deponents, 4 : to each one of them, 
proposed interrogators, 7 : by multiplication, 
total number of cases for consideration, 28.* 

If the principle above laid down be correct 
(viz., that, except as excepted, every interest 
ought to have its representative in the person 
of an interrogator,^ a consequence which fol- 
lows is — ^that, of tne above eight and twenty 
cases of interrogation, in so many as under 
any system of procedure are peremptorily ex- 
cluded from having place, so many cases of 
incongruity stand exemplified. 

English common-law procedure exhibits a 
multitude of different modes of receiving and 
collecting testimony : Roman and Rome-bred 
procedure (including English equity, English 
ecdesiastioil court, and English admiralty 



* I. A plaintiff deposing, may be interrogated 
by or in behalf of the characters following: viz, 

1. The judge. 

2. His own advocate. 

3. A oo-nlaintiff or his advocate. 

4. A defendant or his advocate. 

5. A witness called by himself. 

6. A witness called by a co-nlaintiC 

7. A witness called by a defendant 

II. A defendant deposing, may be interrogated 
by or in behalf of the characters following : viz. 

1. The judge. 

2. His own advocate. 

3. A co-defendant or his advocate. 
4 A plaintiff or his advocate. 

5. A witness called by himself. 

6. A witness cailled by a co-defendant 

7. A witness called by a plaintiff. 

III. A witness (viz. an extraneous witness) 
called bv the plaintiff, may be interrogated by or 
in behalf of tne characters following : viz. 

1. The judge. 

2. The said plaintiff or his advocate. 

3. Another plaintiff or his advocate. 
4 A defendant or his advocate. 

6. Another witness called by ihe plaintiff by 
whom he was called. 

6. A witness called by another plaintiff 

7. A witness called by a defendant 

IV. A witness called by the defendant, may 
be interrelated by or in behalf of the characters 
following : viz. 

1. The judge. 

2. The saia defendant or his advocate. 

3. Another defendant or his advocate. 
4 A plaintiff or his advocate. 

5. Another witness called by the plaintiff by 
whom he was called. 
fL A witness called by another plaintiff.r 
7. A witness called by a defendant 
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court procedure) another multitude : in many, 
or most of tbem, the list of proposed depo- 
nents and interrogators is more or less differ- 
ent, and the difference not governed by any 
consistent regard (if by any regard at all) to 
the grounds of exception above brought to 
view. Of these established modes of prac- 
tice, that all are wrong, will, if the above 
principle be correct, be found more than pro- 
bable ; that all are right, will be found ab- 
solutely impossible. 

All the parties, and on both sides of the 
cause, have been placed upon the above list 
of persons, on whom, in the character of wit- 
nesses (each of them as well at his own in- 
stance and at the instance of a party on the 
same side of the cause, as at the instance of 
any party on the opposite side of the cause,) 
the process of interrogation may with pro- 
priety be performed. Under the established 
forms of procedure, under the general rule 
(so &r as, in the midst of such cUversity and 
inconsistency, anjrthing under the name of a 
general rule can with propriety be spoken of,) 
both these classes of proposed deponents stand 
excluded : excluded, if proposed at their own 
instance or that of a pwrty on the same side, 
on the score of interest; if proposed at the 
instance of the opposite side, excluded (prin- 
cipally in the case of a defendant) on the 
ground of vexation. 

But on the ground of interest, so futile is 
the pretence, that, in cases where to any 
amount the impulse of sinister interest is more 
forcible, the exclusionary rule is itself ex- 
cluded : and on the ground of vexation, when 
the vexation is not less galling, and (by reason 
of the inferiority of the species of evidence) 
attended with a much greater probability of 
deception and misdedsion, the exclusion on 
this ground has no place : and moreover, at 
Ms own instance, the same party, who is not 
admitted in the guise of a party, is admit- 
ted, with the sinister interest acting in full 
strength in his bosom, under a variety of dis- 
guises.* 

In so great a multitude of proposed cases 
for interrogation, two clusters shall be here 
selected for special explanation : the case of 
the advocate under all its diversifications, and 
the case of the extraneous witness under all 
its diversifications. The other cases are suf- 
ficiently simple to require no special notice. 

In case the second of the twenty-eight, it is 
assumed, that a plaintiff ought to be capable 
of being interrogated by his own advocate. 
To an English lawyer on one side of the great 
hall, the necessity of the admission will be apt 
to appear so palpable, that every word em- 
ployed in proof of it would be so much thrown 
away. But on the other side of the same hall, 
the door of the evidence-collecting judicatory 



• Sec Book IX. Exclusion, 
Vol. VI. 



is inexorably shut against the interrogating 
advocate, as well as against every other inter- 
rogator but the underling, who to this purpose 
stands in the place of judge. 

In the cases of interrogation here proposed, 
are included two assumptions : the propriety 
of admitting as the representative and assistant 
of a party, a person who is not a party ; and 
the propriety of his being a professional advo- 
cate : the professional advocate being of course 
understooid to be included under the appella- 
tion o£ advocate. 

Of the occasional admission of a person in 
the character of an assistant to the puty (sup- 
posing it a dise in which admission may with 
propriety be givcA to the party himself,) the 
necessity stands demonstrated by the follow- 
ing causes of infirmity and relative incapacity, 
under which a party is liable to labour : 1. In- 
firmity from inunaturity of age, or superan- 
nuation ; 2. Bodily indisposition ; 3. Mental 
imbecility ; 4. Inexperience ; 5. Natural timi- 
dity; 6. Female bashfulness; 7. Lownessof 
station, in either sex. 

True it is that there sits a judge, whose 
duty (it may be said) is, on tins occasion as 
on others, to act as an advocate — not indeed 
on either side, but on both. 

But on the part of an advocate, to enable 
him to fulfil his duty in an adequate manner, 
two endowments are necessary : appropriate 
information in all its plenitude, and the zeal 
that is necessary to turn it to full account. 
On the part of a judge, neither requisite (in 
a measure sufficient for all causes, or even for 
the general run of causes,) can on any suffi- 
cient ground be expected : much less both. 

In the particular case here supposed, the 
party is by 4:he supposition, present : but he 
may be absent, and that unavoidably. 

Of a substitute to the party, the necessity 
is co-extensive with the cases where the at- 
tendance of the party is either in the physical 
or the prudential sense impracticable. 

On the occasion here in question, as on 
other judicial occasions, the necessity of giving 
admission to a professional advocate is indi- 
cated by the following considerations : — 

1. An adequately qualified non-professional 
and gratuitous assistant or substitute would 
not always be to be had. 

2. In so far as appropriate learning is neces- 
sary (and all the art, as well as all the power, 
of the profession haa been employed for ages 
in rendering that necessity as universal and 
cogent as possible,) a non-professional assist- 
ant or substitute i^ould very seldom be ade- 
quately qualified. 

True it is that (so fiir as matter of fisict only 
is in question) neither in point of appropriate 
information nor in point of zeal, can the pro- 
fessional advocate be naturally expected to 
be so much as upon a par with the friendly 
and unpaid substitute or assistant. Though 
Y 
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in practice Judge and Co. have taken too good 
care of themselves and one another not to ex- 
clude all such odious interlopers ; yet the ex- 
clusion is the result of positive and abusive 
institution, not of the nature of the case. 

Besides those which, as above, are the re- 
sult of artifice, — two other advantages are, 
on the occasion in question, naturally enough 
attendant on the intervention of the profes- 
sional, in contradistinction to the non-profes- 
sional, advocate : advantages which may be 
reckoned as such, even with reference to the 
cause of justice. 

But for this resource, a wrongdoer may, 
to the prejudice of the party wrohged, possess 
on this occasion two advantages of a very op- 
pressive nature : the advantage of the strong 
over the weak in mind ; and the advantage of 
the high over the low in station. In a cause 
of a doubtful or intricate nature, nothing but 
such a union of talent and zealous probity, as 
would be too great to expect with reason on 
the part of an ordinary judge, more especially 
of a juryman, can prevent these advantages 
(even in a separate state, much more when 
united) from operating in a degree highly 
dangerous to justice. But, unless in case of 
a species of corruption, which is not of the 
number of those over which fashion throws 
its veil, the advocate is the same to all, — to 
low as well as high. 

Unfortunately, however, in this supposi- 
tion is included the being in a condition to 
purchase such high-priced assistance : and the 
great majority of those who have need for jus- 
tice, are far from being in that condition. 

But though the advocate (whatsoever may 
be the ascendant attached to his rank in the 
profession,) being the same to all, will not 
be more apt to make an abusive application 
of it, to the advantage of the high and opu- 
lent (as such,) in their warfare with the low 
and indigent ; this sort of impartiality will 
not hinder him, it may be said, from employ- 
ing it in another manner, more directly and 
certainly prejudicial to the cause of justice. 

Under the name of brow-beating (a mode 
of oppression of which witnesses in the sta- 
tion of respondents are the more immediate 
objects,) a practice is designated, which has 
been the subject of a complaint too general 
to be likely to be altogether groundless. Op- 
pression in this form has a particular propen- 
sity to alight upon those witnesses who have 
been called on that side of the cause (which- 
ever it be) that has the right on its side ; 
because the more clearly a, side is in the 
right, the less need has it for any such as- 
sistance as it is in the nature of any such 
dishonest arts to administer to it. 

But, of the assistance of a professional ad- 
vocate to the cause of justice, where such 
asistance is to be had, the utility is grounded 
in the nature of things: whereas the abuse 



thus characterized by the name of brow-beat' 
tng^ is not, as will be seen, altogether without 
remedy.* Brow-beating is that sort of offence 
which never can be committed by any advocate 
who has not the judge for his accomplice. 

In respect of appropriate information (with 
relation to the purpose in question,) under 
the technical system the advocate is but too 
apt to be deplorably deficient : the advocate 
seeing nothuig of the fisicts but through the 
medium of another professional man, rich in 
opportunity, and prompted by interest in a 
variety of shapes, to misrepresent or inter- 
cept tliem. But ijie sinister advantage which 
the technical system has contrived to give 
itself in this respect, depends upon the fun- 
damental arrangement by which it excludes 
the parties, on all possible occasions, from 
the converse and presence of the judge. On 
the occasion here in question, the presence 
of the party in question is supposed. 

In the particular case here in question, 
that of a party (the plaintifi^ in the cause, 
proposed to be interrogated by his own advo- 
cate, an objection, obvious enough in theory, 
grounds itself on the danger of prompting 
or suggestive questions, — in a word of men- 
dacity-serving information. But on a closer 
examination this danger will be seen to lose 
much of its magnitude : f meantime it may 
not be amiss briefly to observe, that in the 
shape of actual mischief it does not appear to 
have been felt in English practice. 

Compared with this second case, case 
ninth fin which, the deponent's own advo- 
cate being still the proposed interrogator, the 
party proposed to be interrogated by him, in- 
stead of being as in the former case the plain- 
tiff, is the defendant,) presents some slight 
difference : — in a criminal case, especially in 
a case where the punishment is raised to the 
highest pitch of severity, the incitement to 
afford mendacity-serving information in the 
shape of a question is in itself much greater ; 
at ^e same time that the topic of humanity 
presents an excuse, beyond any that applies 
in the other case. But, that even in this 
case, the objection is not weighty enough to 
be preponderant, wiU be seen in the place re- 
ferred to as above. 

Be this as it may : whether for this or for 
any other reason, or (what is on all occasions 
at least equally probable) without any con- 
sideration on the ground of reason, in Eng- 
lish criminal law, — though the plaintiff, 
under the name of prosecutor, is allowed to 
be interrogated by his own advocate, — that 
allowance is not extended to the defendant. 
But an observation to be made at the same 
time is, — neither is he allowed to be inter- 
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rogated by anybody else: be tells bis own 
story if be pleases ; but, bowever deficient 
it may be, eitber in point of correctness or 
completeness, effectual and anxious care is 
taken tbat (in this way at least) tbe deficiency 
sball not fi'om any quarter be supplied. 

In twelve, out of tbe eigbt and twenty 
cases, it is assumed tbat a witness ougbt to 
be considered as capable of being admitted 
to act in tbe character of an interrogator, t. e, 
to put questions, as well to a party as to a 
witness, on eitber side of tbe cause. 

To an English lawyer, on either side of 
tbe great ball, tbe idea will be apt to tqipear 
too strange and visionary to have ever been 
exemplified in practice. It was, bowever, in 
common practice, at any rate in tbe French 
modification of tiie Roman system of proce- 
dure, in criminal causes of the most highly 
penal class. Confrontation was tbe name of 
a meeting which tbe judge was in most in- 
stances bound to bring about between the 
prisoner and the several witnesses on the 
other side — tbe witnesses by whom be was 
charged : and, on tbe occasion of such meet- 
mg, each was allowed to put questions to the 
otiber : tbe judge present, and (except a clerk 
for minuting down what passed) no one else. 

If so it be that cases may happen, in which, 
in tbe most bigly penal class of criminal cases, 
questions put by an interrogator of this de- 
scription may be conducive to tbe ends of 
justice, — so may it in all other classes of cri- 
minal cas^s: and if in criminal cases, so also 
in non-criminal. Whatever may be the de- 
mand for the use of it, tbe propriety of that 
demand will not be varied, eitber by the dis- 
tinction between most highly penal and least 
nigbly penal cases, or by that between crimi- 
nal on tbe one part, and non-criminal on tbe 
other. 

Cases are not wanting in which, on the 
score of tbe direct ends of justice (in other 
words, in respect of the merits of tbe cause,) 
interrogation, if performed by tbe sort of in- 
terrogator here in question, promises to be 
more efficient than if originating from any 
other source. 

A contradiction, real or apparent, takes 
place (suppose) between tbe testimony de- 
livered by an extraneous witness, and that 
delivered by a defendant in the character of 
a witness, a plaintiff in tbe character of a 
witness, or another extraneous witness, call- 
ed, whether on the same side, or (what is 
more apt to be tbe case) on the side opposite 
to tbat on which tbe nrst was called. By 
reciprocal interrogation, in which (on one 
side or on both) an extraneous witness takes 
a part, truth will acquire a better chance for 
being brought to light than it could have 
without this assistance : the seeming contra- 
diction may be cleared up, or tbe incorrect 
testimony shown to be so. 



True it is, tbat the same end might be ar- 
rived at, without admitting any extraneous 
witness to perform tbe function of an inter- 
rogator ; viz. by the instrumentality of tbe 
party, or his advocate. 

But in tbe case in question, it is only by 
means of tbe witness that tbe party can be 
tq)prized of the facts, or supposed fiicts, on 
which tbe questions are to be grounded. By 
interposing, between two individuals to whom 
(if to anybody) tbe fects of tbe case are 
known, another individual to whom they are 
unknown (besides tbe useless consumption 
of time), no help to truth can be gained, and 
much help may be lost. 

Both were present (suppose^ at the same 
transaction : how prompt and lively in such 
a case is tbe interchange of questions and re- 
plies on both sides I How instantaneously the 
pdnts of agreement and disagreement are 
brought to view I How instructive is the 
deportment exhibited on both sides on the 
occasion of such a conference I Of tbe ad- 
vantage possessed by tbe oral mode of extrac- 
tion in comparison with the epistolary, much 
(as will be seen*) depends on the prompti- 
tude of the responses — on the exclusion 
thereby put upon mendacity-serving reflection 
and invention. Interpose between tbe two 
individuals (both privy to tbe transaction) 
another who is a stranger, — both tbe aa\an- 
tages in question (viz. the promptitude of 
succession as between question and answer, 
and tbe real evidence frirnisbed by deport- 
ment) are in great measure lost. 

Other cases there are, in which tbe regard 
due to tbe interest of tbe witness himself 
(tbe proposed interrogator) calls for tbe ad- 
mitting him to tbe exercise of that function. 

1. The witness happens to have a collateral 
interest in tbe matter of dispute. In tbe tes- 
timony delivered by another deponent (plain- 
tiff, defendant, or extraneous witness on 
eitber side,) incorrectness has taken place to 
tbe prejudice of such collateral interest. Tbe 
testimony (suppose) will be, or is liable to be, 
divulgated and recorded It seems unrea- 
sonable, tbat, from a dispute having place be- 
tween two parties, a third should suffer an 
irremediable prejudice. Here we see tbe case 
of a special interest : and an interest suscep- 
tible of almost as many diversifications as any 
which can be at stake in tbe principal cause. 

2. His reputation for veracity is, by the 
proposed interrogator, seen to be put in jeo- 
pardy by tbe incorrect statement delivered 
by another witness as above. Why for this, 
any more than any other injury, should a 
man stand precluded from tbe means of self- 
defence ? 

Attacked in bis person, the law would not 
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refuse him permission to defend himself on 
the spot : the protection which it grants to 
his person, why should it refiise to his repu- 
tation ? Here we see the case of a sort of 
general interest, the interest of reputation : 
or (to employ the denomination more in use 
in the language of evidence) of character. 

Causes (says an objection) would at this 
rate grow out of one another, and thence liti- 
gation without end. 

Nay (says the answer) it is not the demand 
for litigation, it is not mjury, that would in 
this way be increased : it is only the means of 
redress for injury, that would in this way he 
afforded : redress rendered incomparably more 
easy and effectual than at present. 

It is not by the fear of an excess, but by 
the fear of a deficiency, of litigation, that, un- 
der the fee-gathering system, this undilatory, 
unexpensive, and comparatively unvexatious, 
mode of redress, has been shut out. To open 
the door to such explanations would be to 
rip open the belly of the hen with the golden 
eggs.* 

All three cases being accidental, and com- 
paratively extraordinary ; no doubt but that 
the admission of a witness to the faculty of 
interrogation must be committed to the dis- 
cretion of the judge : grantable either of his 
own motion, at the instance of the party, or 
at that of the witness himself, according to 
the nature of the case, as above. 

In the case of the party, liberty of interro- 



* In case of supposed perjury, for the purpose 
of eventual forthcomingness and justiciability, 
power has, by a special law, been ^ven to the 
judge to commit the supposed perjurer on the 
spot, and to order prosecution at the expense of 
a public fund. 

So far so good : but why not to try him, and 
convict or acquit him on the spot ? It may be, 
that, besides the evidence which gave birth to 
the suspicion in the bosom of the judge, the case 
affords other evidence which is not on the spot: 
in that case, the necessity of adjournment is 
manifest But a state of thmgs that may eaually 
be, and probably most frequently is, exemptiiiea, 
is, that the case does not afford, nor by the sup- 
posed peijurer would be so much as pretended to 
afford, any other evidence. In that state of 
thin^, the impropriety of adjournment is equally 
manifest. 

After a lapse of months, hours are, in the post- 
poned trial, employed in greater number than 
the minutes that would have been sufficient on 
the impromptuary one. Meantime, recoUection 
fades, evidence perishes: and the question whe- 
ther a trial shaU so mucn as take place, rests on 
the arbitrary decision of a secret tnbunal ; which 
cannot know more of the transaction, and mav, 
to any amount, know less, than the one by which, 
to so much advantage, conviction and punish- 
ment might have been made to attach instanta- 
neously upon the offence. 

The ends of justice take their chance : but fees, 
the objects of judicature, are made sure : objects, 
which in the other case would not, or at least 
need not, have existence. 



gation is a matter of right : since a case cannot 
be figured in which it ought not to be allowed. 
Of the several distinguishable descriptions of 
witnesses, if to any one it were matter of 
right, so would it be to all : the consequence 
might be the most intolerable confusion. A 
mala fide plaintiff or defendant, by calling in 
adherents and confederates of his own in unli- 
mited numbers, might swell the amount of de- 
lay, vexation, and expense, to any height. 

One case, that of a party (say the plaintiff,) 
made subjectable, on the occasion of deliver- 
ing his testimony, to interrogation by a person 
whom he is about to call in the character of 
an extraneous witness, affords a particular 
objection on the ground of the danger of men- 
daicity-serving information. By the supposi- 
tion, the witness — the extraneous witness — 
has no interest, no avowable and rightful in- 
terest, in the cause. If then he be to be 
admitted to interrogate, it can only be in the 
character of an advocate ; an agent of the 
party whom it is proposed he should interro- 
gate. But, between the character of an agent 
and the character of a witness, there is a sort 
of incompatibility : on the part of an agent, 
partiality ought to be supposed ; on the part 
of a witness, impartiality is a quality that 
ought to be cultivated and guarded with all 
imaginable care. To admit interrogation from 
such a quarter, is to incur a needless danger 
of bias or of mendacity on the part of the 
extraneous witness, and thus of mendacity- 
serving information from him to the plaintiff- 
deponent. 

Answer: 1. From a man's being disposed to 
afford that assistance, the affording of which 
is consistent with the laws of probity (viz. 
affording information in a direct way by his 
own testimony, and in a less direct way by 
questions tending to extract information from 
another person,) it follows not that he will 
be effectually disposed, or so much as at all 
disposed, to afford mendacity-serving infor- 
mation. 

2. Between the character of a witness for 
one of the parties, and the character of an 
agent for the same party, there neither ought 
to be any such incompatibility, nor is in ge- 
neral in established practice ; at any rate not 
in English practice. A man known to be an 
agent of the party, is admitted to depose at 
his instance, and in that respect on his behalf, 
without difficulty. 

3. If the danger on this score were serious 
enough to be conclusive, excluding the wit- 
ness from actmg in this case in the character 
of an interrogator would not suffice to obviate 
it : for so long as any other person alike par- 
tial to the interest of the plaintiff (say the 
plaintiff-deponent's own advocate, say a fel- 
low-plaintiff or his advocate) were permitted 
to interrogate, the same sinister end might be 
compassed, as well by the witness's commu- 
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Bleating the proposed question to these al- 
lowed confederates, as by his propounding it 
himself. 

Thus stands the matter on the footing of 
sinister interest ; interest prompting the in- 
dividual in question to promote the departure 
of the deponent from the line of truth. But 
in the case of an extraneous witness (consi- 
dered with a view to his appearance in the 
character of an interrogator) there exists a 
naturally-operating tutelary interest, tending 
to engage him to employ the information he 
is master of in framing questions, the tendency 
of which will be to confine the testimony of 
the deponent within the pale of truth. The 
deponent has been delivering his testimony — 
the extraneous witness has had communica- 
tion of it, or heard or read the minutes taken 
of it : a passage that he has remarked in it 
strikes him as deficient (no matter from what 
cause) in correctness or completeness — in 
those respects, one or both, it disagrees with 
the testimony which he himself has delivered. 
Independently of all personal interest (honest 
or dishonest) in the cause ; what desire can 
be more natural, what more general, than, by 
questions, or any such other means as are 
allowed, to interpose in the view of supplying 
the deficiency ? Let the permission of satis- 
fying this desire be allowed, a sort of contest 
springs up, a sort of combat takes place, be- 
tween the deponent and the interposing wit- 
ness: a clashing of counter-assertions and 
counter. interrogatories, — a collision from 
which truth and justice have nothing to feur, 
everything to hope. 

Instead of this immediate collision between 
the deponent and the proposed interrogating 
witness, substitute an examination performed 
by the party interested or his advocate, with- 
out other assistance than that of the proposed 
interrogating witness : who does not see that 
this operation will be, comparativ^y speaking, 
languid and ineffective ? When two persons, 
each a percipient vntness of the transaction 
of which they both speak, stand up in contra- 
diction to each other, the guard of artifice is 
beat down : mendacious invention, unable to 
find apt matter at such instantaneous warning, 
is conibunded, and driven into self-contradic- 
tion, or self-condemning silence.* 

* The same reasons will serve to show that a 
plaintiff, on the occasion of his delivering his 
testimony, should be subjectible to interrogation, 
even by or in behalf of a fellow-plaintiff. If the 
interest of the fellow-plaintiff comdde with that 
of the plaintiff who is about to depose, there is at 
any rate the chance of additional skill, added to 
that of additional appropriate information : if the 
interest of the fellow-plaintiff is different in any 
respect from that of tne plaintiff who is about to 
depose, the situation of the fellow.plaintiff coin- 
cides in that respect with that of a defendant 
On the score of danger of mendacity-serving in- 
formation, the same objection as above may be 
brought, and the same answer may be given to it. 



For the deponent, instead of the plamtiff 
(as above,) put the defendant ; making at the 
same time, in the description of the interro- 
gator, the conespondcwt changes : you wiU 
find the arrangement subjecting him to be in- 
terrogated by the three other sort of persons 
proposed in that quality, recommended by the 
same reasons. 

Such and so various are the descriptions of 
persons by whom it may be of advantage to 
the interests of truth and justice that the 
process of interrogation should be performed. 
Performed, and to what purpose ? To the pur- 
pose so often mentioned, viz. that of making 
what provision can be made for the complete- 
ness, as well as correctness, of the aggregate 
mass of evidence. 

And in what view and intention were these 
several classes of persons looked out for ? — 
In the view of collecting the requisite stock 
of appropriate skill and appropriate informa- 
tion: whatever skill (derived from expe- 
rience^ might reasonably be looked for as 
requisite and sufficient for the purpose, ap- 
plied to whatever information the particular 
circumstances of the individual case might 
happen to afford. 

But without the requisite share of zeal to 
put those means into action, and give them a 
suitable character, all the skill and all the in- 
formation imaginable would still be of no use. 
It was for this purpose that all the distin- 
guishable interests, which, in each individual 
case, the nature of the case might happen to 
afford, were carefully looked out for ; for, sup- 
posing any one such interest left out, and the 
case so circumstanced as to afford a fact which 
no other but that interest would prompt an 
interrogator possessing the requisite share of 
skill and information to call for, — the neces- 
sary consequence is that pro tanto the mass of 
evidence remains incorrect or incomplete : and 
howsoever it may fere with other persons 
having other interests, misdecision and injus- 
tice to the prejudice of the possessor of that 
interest will be the probable consequenccf 



+ Whatever be the number of i>er8on8 whose 
interest in any shape is at stake in the cause, 
each having a separate interest, and demanding 
to be allowed to do whatever may be lawful and 
necessary for the support of such his interest 
(be his demand positive or defensive,) there is 
as much reason for acceding to one sucn demand 
as to another. Audi alteram partem — hear 
the other side — is the phrase by which this uni- 
versally applicable and universally undisputed 
conception appears commonly to have been ex- 
pressed : such, at least, is the interpretation which 
that maxim requires to be put upon it, ere it can 
be admitted to nave embraced on this ^und, 
to their full extent, the exigencies of jusuce. By 
altera pars^ understand every separate interest : 
for each part, each interest, is altera with refe- 
rence to to every other. Under audi comprehend 
the giving allowance to every lawful act, the 
performance of which is necessary to the support 
of each such interest To adduce at exnihit 
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Thus much then is, I flatter myself, pretty 
clearly understood ; viz. that when all the in- 
terests at stake in a cause are comprehended, 
and the faculty of interrogation allowed to 
the possessors of those several interests with- 
out exception, over and above the faculty of 
adducing such testimony as they themselves 
may happen to have it in their power to ad- 
duce ; the best provision is made that can 
be made for correctness and completeness (so 
far as information and zeal at least are concer- 
ned :) and that, on the other hand, while there 
be any one such interest to which that fieiculty 
is denied, the provision made is imperfect, and 
pregnant with deception, misdecision, and in- 
justice. 

But what (I think I hear an English law- 
yer crying out and saying) — what is all this 



sources of evidence, is one such act: to take a 
part in the extraction of the evidence from the 
several sources adduced, by whomsoeveradduced, 
is another : to present to the judge observations 
on the evidence so extracted, is again another. 
In any given cause, if the allowance of any one 
of these operations be necessary to justice, so is 
that of every other: if in any one cause me al- 
lowance of them aU is necessary to justice, so is 
it in every other. If, among three operations 
such as these, to all of which it may happen to 
be necessary to justice that they should be re- 
spectively performed, there be any one which is 
less certain of beine necessary than the .two 
others, it is the one last mentioned, viz. that of 
presenting observations. The testimony of Titius, 
m the character of an extraneous witness, may 
of itself be so correct and complete, as to super- 
sede all demand for skill and labour to be em- 
ployed in the extraction of any supplemental 
testimony from the same source: its application 
to the demand may at the same time be so pl^n 
and obvious, as to render it plainly impossible 
for it to receive any additional persuasive force 
from any observations that could be funded on 
it. Scrutinized or unscrutinized, evidence may 
speak, and speak sufficiently for itself: but in a 
question of fact, observations without evidence 
would be a discourse without a subject. 

Such, and no less extensive, is the import 
which it seems necessary to give to this most fa- 
miliar of all judicial adages, ere it can be ren- 
dered conunensurate to the ends of justice : I say 
familiar, for, between the being familiar to the 
ear of every man, and the presenting a clear con- 
ception, and that the same conception, to the 
nund of everv man, there is (in most Questions 
of the field of morals, and more especialiv of the 
field of jurisprudence) a most wide and lament- 
able difference. 

Very different is the import affixed by the pro- 
fessional lawyer to the word audience. Accord, 
ing to his conception of the matter (at least as 
far as conception is to be understood to be well 
interpreted by practice,) there is indeed a one 
thing ne^c^/u/ to justice, but it is not any one of 
these three. 

Let every prty, let every person, who claims 
to have an mterest in the cause, be heard by 
counsel : which again, being interpreted, is — let 
matters be so ordered, that every man, on pain 
of seeing his interest perish, shall be admitted 
(that is, shall be compelled),to employ a lawyer; 



but a round-about way of observing, that in 
every cause cross-examination ought to be 
allowed ? 

In answer, what may be admittedis, that, to- 
wards conveying the conception above meant 
to be conveyed, this word (to which no equi- 
valent seems to be afforded by any other lan- 
guage than the English) does more than can 
be done by any other single word in actual 
use. 

What on the other hand requires to be ob- 
served, is, that, had this word and no other 
been employed, the conception conveyed by 
it would, as well in point of correctness as in 
point of completeness, have been in no slight 
degree discordant with the truth of things, 
for, — 

In the first place, the salutary effiect in ques- 

that is, to employ a multitude of lawyers, of as 
many different sorts as possible, to make their 
observations on the cause. If these observations 
have any evidence for their ground, so much the 
better, and the more evidence the better; be- 
cause, die more evidence, the more ample the 
ground and room for observations : if labour be 
applied to the extraction of the evidence from 
those sources, so much the better, and the more 
labour the better; because the more abundant 
the labour, the more abundant the source of re- 
ward. Provided they are accompanied by the 
observations (understand always from the pro- 
fessional quarter above designated,) any or all of 
them may have their use : but without all these 
documents, or any of them, the observations 
(provided always it be from that quarter that 
they come) are of themselves capable of answer- 
ing every purpose that is worth providing for: 
without the observations, neither any one ofthem 
nor all of diem put together, have any claim to 
notice. 

But, above all errors, take care at any rate not 
to fall into so gross a one as that which for pars 
on this occasion would understand jMir/^, — each 
of the several parties in the cause. Unless it be 
here and there in the station of witnesses, these, 
of all others/ are the persons who, from the be- 
ginning to the end oi the cause, are neither to 
be seen nor fteard in it : nbt to bear a part in the 
extraction of the evidence, still less for the pjur- 
pose of presenting observations grounded on it. 

Such are the commands of scientifically in- 
structed justice. Let no man, on any occasion on 
which it is possible to prevent his being heard, 
be heard in any way by himself: let eveiy man 
be compeUed to be heard on all manner of occa- 
sions, and in all manner of ways, by counsel : 
this is the one thing needful : so counsel be but 
heard what he has to say when he is heard is of 
minor consequence ; and so this one thing need- 
ful be but performed, whether there be evidence 
or no evidence, and whether the evidence (if 
there be any) be correct or incorrect, complete or 
incomplete, is not worth a thought on the part of 



the iuage: understand of a judge professionally 
bred and instructed, the only 
is entitled to the name. 



I and instructed, the only sort of judge who 



Such is the interpretation put upon the maxim 
attdi alteram partem by the professional lawyer ; 
by those from whose lips interpretation has the 
force of law. Will proof be asked for? The an- 
swer is, Circumspice, 
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tion will be seen to be obtained in a variety 
of cases in which no such operation as that 
denoted in English practice by the word crost- 
examination is performed. 

In the second place, cases will be seen in 
which an operation called by the name of 
cross-examination is performed, and the salu- 
tary effect in question is either not promoted 
at all, or promoted in a mode and degree very 
imperfect in comparison with that which is 
generally understood as attached to the per- 
formance of the operation so denominated. 

There is another and a perfectly sufficient 
reason, for not being contented with saying 
that cross-examination should be allowed. 
This work, if it be of any use to any one na- 
tion, may be of no less use to any other : if 
it be of any use to-day, its use will not be 
obliterated by cycles of years succeeding each 
other in any number. If to the substance of 
the practice denoted in the English language 
by the word cross-examination, there be at- 
tached (as it appears to me there is attached) 
a virtue in a peculiar degree salutary to jus- 
tice ; it would be too much to say or to sup- 
pose that an acquaintance with the language 
of this small part of the globe is indispensable 
to it ; that it is only by understanding Eng- 
lish that a man caii understand what is ne- 
cessary to justice. 

Thus extensive, and in themselves occa- 
sionally almost unbounded, are the demands 
presented by the direct ends of justice, — ^the 
latitude demanded in respect of the number 
of persons to be admitted to the fiiculty of 
interrogation, to make it absolutely sure, that 
of the persons (whatsoever may be their num- 
ber) having each a separate interest in the 
cause, no one shall be exposed in any degree 
to suffer for want of it. 

But on this, as on every other occasion, the 
operations prescribed by the direct and ulti- 
mate ends, find their necessary limit in the 
regard due to the collateral end, of justice. 
On this as on every other occasion, care must 
be taken — taken by the legislator, and dis- 
cretionary power in corresponding amplitude 
allowed by him to the judge, — that, for the 
avoidance of a possible mischief in the shape 
of a misdecision, a certain and immediate 
mischief be not admitted to a preponderant 
amount in the shape of delay, vexation, and 
expense. But for this, the number of persons 
standing together on the defendant's side of 
the cause, and possessing each a distinguish- 
able interest, might, by the nature of the 
cause, be every now and then swelled to such 
a pitch, that, by conjunct operation (with or 
without concert and conspiracy,) the value 
of the service demanded (how considerable 
soever,) might eventually, or even to a cer- 
tainty, be overborne by the weight of the 
delay, vexation, and expense thus attached 
to the prosecution of it ; and thus, sooner or 



later (over and above all the collateral in- 
convenience,) direct and certain injustice to 
the prejudice of the plaintiff's side would be 
the necessary result. 

On the part of the judge exists the requi- 
site allotment of skill: this, provisionally at 
least, must all along be supposed. At the 
command of the judge lies the whole stock 
of information which, in each individual case» 
the nature of the case affords : for this may 
all be supposed, — understand always, in so 
&r as the information possessed by one man 
can, to this purpose, be deemed with pro- 
priety to be in possession of another. 

In the exercise of judicature in every 
country, among the occupations of the judge 
— among the obligations which the judge is 
expected to fulfil, is that, of applying that 
skill and that information to the discovery of 
the truth through the medium of evidence. If, 
then, interrogation be indeed, as it was not 
denied to be, an apt instrument for that pur- 
pose, why, it may be asked, look out for 
any other hands to lodge it in ? What is there 
in his station to hinder him from employing 
it ? and employing it to the utmost advantage 
to which it is capable of being employed ? 

What should hinder him ? Two deficiencies : 
— deficiency in respect of two out of three 
endowments (not to speak here of probity,)* 
the union of which is necessary to the dis- 
charge of this function to the best advantage : 
appropriate information, and zeal. 

1. Appropriate information : for the faculty 
of obtaining possession is not itself possession: 
to have a chance, and but a chance, of pos- 
sessing a thing some days hence, is not the 
same thing as the actual possession of it at 
this very instant : information at second hand 
is not the same thing as information at first 
hand. These considerations have already been 
mentioned among the reasons for allowing 
the judge to admit a witness to the exercise 
of this function, as well as a party or his 
advocate. 

2. In the article of zeal, the inferiority of 
the judge as compared with the party, is not 
less obvious or undeniable. Equality in this 
respect is an endowment which seems hardly 
to be wished for, were it even attainable : as 
being incompatible with that characteristic 



• If, on the part of the judge, improbity 
(which in this case will be a determination or 
inclination to decide in favour of one side or 
other, in opposition to the dictates of justice) be 
supposed; the chance in favour of justice is, in 
this case, reduced perhaps even lower, than if, 
the judge being excluded, the right of interro- 
gation were allowed exclusively to the party on 
one side. For the judge, by the supposition, in 
point of affection, is, in this case, what the party 
would be in the other: and for giving effect to 
his sinister views, the judge possesses powers of 
which the party is destitute ; powers adequate to 
the accomplishment of the sinister ends. 
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calmness and impartiality, for the want of 
which no other endowments can atone.* 

In this general point of view, the deficiency 
natural to the station of the judge is, indeed, 
sufficiently ohvious : although in Roman prac- 
tice the recognition of it has not had any such 
effect as to have produced (except in a com- 
paratively narrow case) the communication of 
any share of it to any other of the stattions in 
the cause ; that of a party or that of an ex- 
traneous witness. 

But what is not quite so obvious, nor is 
yet altogether unworthy of remark, is the 
different degrees of zeal which, in causes or 
inquiries differently circumstanced, will na- 
turally be apt to infuse itself into the station 
of the judge. 

I. In one class of causes, and that more 
numerous ihm all the others put together, 
his zeal may be set down as being naturally 
at its minimum. This is the class of causes 
between man and man ; the class composed 
of non-criminal causes. 

Not but that, even here, the indifference so 
natural, and frequently so observable, in the 
situation of the judge, may be referable, in no 
inconsiderable degree, to a collateral and not 
altogether inseparable cause : viz. the natural 
state of procedure under the technical sys- 
tem; which, in these cases, never fidls to 
afford, on some terms or other, to each of 
the persons an advocate, or advocates : one 
sure way of realizing which state of things, 
is the refusal to listen to the party unless he 
employs an advocate. 

In this state of things, by one sort of in- 
terest, to the action of which the judge, like 
every other man, is continually exposed (viz. 
the interest corresponding to the love of ease,) 
he is continually urged to get through the 
business with as little trouble to himself as 
possible. Here then we have a sinister in- 
terest, which (supposing it to stand alone, 
or without being encountered by any interest, 
acting in a tutelary direction, of sufficient 
force to overcome it) will be sufficient to 
render the fiaiculty of mterrogation, as &r as 
he is concerned, altogether nugatory. 

In the view that will come presently to be 
taken of the existing modifications of tech- 

• Another remaik : to extort the truth firom 
the bosom of an unwilling, an unscrupulous, and 
strong-minded witness, is among tne most of 
difficult tasks : and a pre-eminent degree of fit- 
ness for it is one of the brightest and rarest ac- 
complishments that the war of tongues affords to 
natural talent improved by practice. The judge 
(as such) never having been, by any motive force 
equal to that under the action of which the advo- 
cate is continually operating, excited to those 
exertions which are necessary to the exercise of 
that function with a superior degree of efficiency 
and success, cannot reasonably be expected to be 
on a par, in this respect, with an advocate whose 
stock of experience has been equally abundant 



nical procedure, we shaU see thb sinister in- 
terest acting with very little opposition from 
any tutelary one : but of this in its place. 

In the employment of this instrument to 
the best advantage, the advocate, in so far as 
he is admitted to wield it, has an obvious, 
and in a considerable degree efficacious, in- 
terest : his bread, in many cases, depending 
on his professional reputation ; and the repu- 
tation of the advocate having a natural and 
intimate connexion with the success of the 
client. 

In this interest, the judge, it is evident, 
has not the smallest share. His reputation 
is, indeed, in a certain degree, dependant on 
the apparent justice and propriety of his de- 
cisions ; and on their actual, in so fur as their 
apparent depends upon their actual, justice. 
But the apparent justice of a decision ground- 
ed on a body of evidence depends upon that 
evidence : depends upon the evidence, not as 
it might have been, but as it is. In this state 
of tlungs, — so long as the evidence, as col- 
lected by him, does not appear to be either 
incorrect or incomplete, — in what degree 
it really is so, is to the interest of his repu- 
tation a matter of indifference. Moreover, 
so fiu* as appearances are concerned, every- 
thing depends upon publicity : insomuch that, 
supposing perfect secresy, it is with this 
part of the business as with every other, — let 
it be done as well as possible, or as ill as pos- 
sible, his reputation is exactly in the same 
state. 

2. The case in which the zeal of the judge 
on this occasion may be expected to be found 
at its maximum, is that of the species of pro- 
cedure already described under the name of 
inquisitorial procedure : a case which com- 
prehends the whole of the criminal branch, 
— in so fiu" as the business of receiving, col- 
lecting, and investigating the evidence against 
the defendant, rests (especially if it rests ex- 
clusively) in the hands of the judge, — with- 
out any co-operation, (or at least without the 
necessity of any co-operation) on the part of 
any other person in the character of prose- 
cutor (the name, in this branch, given to 
those who act on the plaintiff's side of the 
cause.) 

In tnis case, that in the article of zeal there 
should be any considerable deficiency on the 
part of the judge, will not, on a general view, 
be found natural to the case. 

To repress his activity, the same vis inertitt 
the love of ease, is operating, in this as in the 
other case : but in this case it is natural to it 
to find counter-forces (and these adequate to 
the surmounting of it) such as do not apply 
to that former case. 

Here is an end to be accomplished; an end 
which (setting aside particular and casual in- 
terests and adffections) men in general have 
an interest in seeing accomplished, and an 



Digitized by 



Google 



Ch. IX.] 



SECURITIES— INTERROGATION. 



345 



interest which, in some degree or other, is 
pretty generally felt by the judge himself, 
along with the rest : and his is precisely that 
particular situation from which the general 
interest will naturally be viewed in one of 
its strongest Ughts. To accomplish this end, 
is a task conunitted, and universally known to 
have been committed, to his charge — a task 
not forced upon him, but voluntarily accepted 
by him, along with the other functions at- 
tached to his office ; his reputation for pro- 
fessional skill, as well as industry, is attached 
to the due execution of this power, and, in 
the case of real delinquency, to the success- 
ful execution of it. 

Under these circumstances, — to produce 
a considerable, and in general an adequate, 
degree of zeal and exertion on his part — 
neither to excite it in the first instance, nor, 
A fortiori, to keep it up, is any such interest 
as pecuniary interest, in the shape of a mass 
of fees depending in any way upon success, 
necessary. Of the hunter who toils the whole 
day to catch a stag or a fox, whom he lets 
go as soon as caught, the zeal is neither 
awakened nor kept up by any such prospect 
as that of fees. 

In so wide a field, general principles of 
action are liable, in certain cases, to be 
overborne by particular ones. But upon the 
whole, that in this case the situation itself is 
literally adequate to the production of the 
quantum of zeal requisite for the effectual 
discharge of the function, directly and prin- 
cipally attached to it (viz. the receiving, col- 
lecting, and investigating evidence, and, by 
means of the instrument of interrogation, 
giving correctness and completeness to it,J) 
at least in so for as the operation of the evi- 
dence tends to bring about the conviction of 
the real delinquent, seems pretty generally 
testified by experience. 

In this view may be cited — 1. Under the 
Roman system, the conduct of the business, 
from beginning to end, in the case of those 
crimes of high degree, which, affording no 
individual prompted by peculiar interest to 
take upon himself the vexation and expense 
attached to the station of private prosecutor, 
are left to be prosecuted for, as well as de- 
cided upon, by the judge. 2. Under the Eng- 
lish system, the preparatory inquiry conducted 
by a justice of the peace, in the case of a crime 
of the rank of felony. 3. Under the same 
English system, the inquiries conducted by 
tribunals organized on special occasions, for 
special purposes — whether by the authority 
of either house of parliament, under the name 
of a committee — or under the authority of 
the whole legislature, under the name of a 
commission of inquiry. 

Excess rather than defect of zeal has in 
these cases been the more frequent topic of 
complaint. In the case of that tribunal (the 



inquisition) to which the denomination of this 
species of procedure has become attached, -^ 
as if it were the only tribunal in which the 
two functions of prosecutor and judge had ever 
been united, — the complaint has risen long 
ago to a height become proverbial. 

It is from the abuse made of the fietculty of 
interrogation, on the occasion of its being 
applied to the disastrous purpose there in 
view, that criminals of all sorts, co-operating 
in this way without the need of concert — 
criminals of all sorts, with their accomplices 
after the fiict, and abettors of all sorts — have 
taken occasion to labour, and with but too 
much success, in deluding the public mind, 
and setting it against the application of the 
same instrument to the most necessary pur- 
poses — laboured, and with as much reason, 
and even appearance of reason, as if their en- 
endeavour had been to stamp the like infamy 
upon the power of judicature itself, or upon 
the use of the interrogative mood as applied 
to any of the other common purposes of so- 
cial intercourse. 

Though interrogation by the parties is of 
itself, in general, a more effectual security 
than interrogation by the judge, the former, 
nevertheless, does not supersede the latter. 

Though, in respect of special information 
applying exclusively to the fiicts appertaining 
to the individual cause in hand, the parties 
will (one or other, or both of them) be better 
qualified for the task than the judge, — yet, 
in many instances, the superiority of general 
information, discernment, and promptitude, 
naturally resulting from the superiority of 
experience, will enable him to bring to light 
facts, for want of which the testimony would 
have been incomplete, or mendacity, if em- 
ployed by the witness, would have escaped 
detection. In no case, it is evident, can such 
assistance be deemed superfluous ; but there 
are various circumstances by which the de- 
mand for it may be increased : if there be 
any deficiency in point of intelligence or ex- 
ertion on the part of the advocate on either 
side ; if on either side there be no advocate, 
— and the party (by mental weakness, the 
result of sex, age, bodily indisposition, want 
of education, natural dulness, and so forth) 
be in any particular degree disqualified from 
conducting his own cause with due advan- 
tage. 

As to zeal : though in this point the jndge 
cannot reasonably be expected to be upon a 
par with the party interested ; yet, with the 
advantage of professional education and ex- 
perience, a much inferior degree of exertion 
will frequently enable him to render much 
more effectual service ; — so that, upon thd 
whole, in the character of an interrogator, 
the judge, though but an inadequate substi- 
tute, inay» with reference to the party, be 
deemed an in^spensable assistant. 
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§ 5. Affections of the several proposed inter- 
rogators and respondents towarcU each other, 
how far presumable. 

Such or such a person in the character of 
an interrogator, — shall it be permitted to him 
to interrogate such or such another person in 
the (iaracter of a proposed respondent ? To 
settle the answers to these several questions 
is one practical use of the double list of pro- 
posed respondents and interrogators. 

But, in judicial practice, rules have been 
grounded on the supposed affections of this or 
that person in the character of a respondent, 
to this or that other person in the character 
of an interrogator, or vice vers& : rules prohi- 
biting or allowing such or such a mode of in- 
terrogation in the several instances. 

Here, then, we have another practical use of 
the list : inquiring into the nature and soUdity 
of the grounds for ascribing to such or such a 
situation such or such a state of the affections; 
and thence into the propriety of the prohibi- 
tions and permissions respectively adminis- 
tered by these rules. 

In most instances we shall find ground for 
a presumption ascribing to a party in one of 
these situations, with relation to a party in 
such or such another of these situation, such 
or such a state of the affections. But in each 
of these instances it will be manifest, that, 
from one cause or another, such presumption 
is liable to fail : from which incondusiveness 
and uncertainty, follows, in every instance, 
the impropriety, whether of prohibition or of 
permission, if established by any such peremp- 
tory and unbending rule. 

I. Proposed respondent, an extraneous wit- 
ness called by the plaintiff; proposed interro- 
gator, the plaintiff or his advocate. 

The superior probability is, that the affec- 
tions of the proposed respondent are either 
neutral, or favourable as towards the side 
from which the interrogation proceeds. For, 
supposing the party to have his choice of wit- 
nesses, he will pitch upon such as he expects 
to find fiivourable to him, or at least neutral : 
he will avoid calling such as he expects to 
find adverse.* 



* Independently, too, of all other causes of fa- 
vourable partiality, there is something in the 
relation between party and witness that has a 
tendency to conciuate the affections and wishes 
of a witness to the side of that party by whom 
his testimony is called in. 

1. Confidence, as being a mark of esteem, has, 
by the force of sjnmpathv, a tendency to produce 
good-will on the part or the individual towards 
whom it manifests itself. 

2. In proportion to the importance of the cause 
to the party^ and of the evidence to the cause, 
the witness is placed by the party in a situation 
of superiority with relation to himself— himself 
in a situation of dependence with reference to the 
witness. A species of power, with the pleasures 
attendant on that possession, is thus conferred 



But this probability, such as it is, is mani- 
festly much exposed to failure. It is not of 
course, and always, that a party has any such 
choice of witnesses : those dases which afford 
no such choice are the most apt to be produc- 
tive of legal dispute. Of whatever number of 
distinct facts it may be necessary to the plain- 
tiff to prove, if there be a single one which 
cannot be proved by any other evidence than 
the testimony of a witness rendered adverse 
to himself by any repugnancy of interest or 
cause of antipathy, or (what comes to the same 
thing) rendered amicable towards the defen- 
dant by any tie of interest or sympathy ; he 
must either give up his right altogether, or, 
instead of finding the road to information 
smoothed by the neutrality or sympathy of 
the proposed respondent, find it obstructed 
by his ill-will and reluctance. 

2. Proposed respondent, an extraneous wit- 
ness called by the defendant ; proposed inter- 
rogator, the defendant or his advocate. 

Under these different names, to the purpose 
here in question, this second case is in sub- 
stance the same as the first. 

3. Proposed respondent, a plaintiff; pro- 
posed interrogator, a co-plaintiff or his advo- 
cate. 

Here the presumption is, that the affections 
of the proposed respondent are not merely 
neutral, but highly favourable to the proposed 
interrogator, and vice versA ; because here, in 
respect of the cause itself, is a declared com- 
munity of interest. 

In this third case, the presumption, it is 
evident, is much stronger than in either of the 
two former. 

upon the witness, and conferred upon him by the 
party. Hence, another source of good will, pro. 
duced by the power of sympathv. 

3. In proportion to this aouble impK>rtance is 
that of the part which the witness is, by the 
choice thus made of him by the party, enabled 
and called upon to act A species of distinction, 
a situation of honour, is thus conferred upon the 
witness, and conferred upon him by the party, as 
before. Hence another cause of good- will, pro- 
duced bv the power of sympathy, acting in the 
shape of gratitude. 

4. Where witnesses are called in on the same 
side in numbers, a sort of party is formed, ani. 
mated by the spirit of party, and a sort of social 
and more extended sympathy is thus generated, 
and adds its force to thatof the personal sympathy 
of which the individual is the object This effect 
will of course be the more conspicuous where the 
cause itself has anything in it or a public or semi- 
public nature — where, instead of an insulated 
individual, an entire class (more or less exten- 
sive) has a direct and common interest in the 
event But even when there is no common inte- 
rest, it does not follow that the effect will not be 
produced. In an election riot, a passer-by, seeing 
an affray, resolves to have a share in it : before 
he began, it mav have been a matter of indiffe- 
rence to him with which side he should take part« 
but he will not shout Blue or Yellow the less 
lustily afterwards. 
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But here also it is liable to fidlure. 1. Un- 
der the apparent bond of union, an original 
opposition of interests may be concealed.* 
2. The declared interest which the proposed 
respondent has in common with the proposed 
interrogator, may be outweighed by some 
undedu-ed and secret opposite interest : or, 
between the proposed interrogator and a party 
or parties on the other side of the cause, col- 
lusion may have place, f 

4. Proposed respondent, a defendant; pro- 
posed interrogator, a co-defendant or his ad- 
vocate. 

Presumption here the same as in case 3 : 
causes of fiiilure also the same. But in this 
fourth case the presumption is weaker ; the 
existence of a cause of failure being more pro- 
bable. For, without his own consent, no man 
can be made a plaintiff — any man a defendant. 
Into the station of defendant it rests with any 
individual in the character of plaintiff to force 
any number of individuals actuated by mu- 
tually opposite interests. 

5. Proposed respondent, a witness called by 
the defendant; proposed interrogator, the 
plaintiff or his advocate. 

Here the presumption is, that the affections 
of the proposed respondent are adverse to the 
proposed interrogator. But, under the first 
case, it may already have been seen in how 
high a degree, in the present case also, that 
rule is exposed to fidlure. 

6. Proposed respondent, a witness called by 
the plaintiff; proposed interrogator, the de- 
fendant or his advocate. 

What belongs to this sixth case may be 
seen in what has been said of the last pre- 
ceding one. 

7. Proposed respondent, a defendant ; pro- 
posed interrogator, the judge. 

Here the presumption — the first presump- 
tion at least — is, tiiat, as towards the defen- 
dant, the affections of the judge are neutral. 

But where the case has been a criminal one, 
and more particularly of the most highly penal 
class, under the secret modes of inquiry which 
have been generally in use in the Roman 
school, — the judge, in many instances, uniting 
to that neutial the partial function of plain- 
tiff, — a suspicion that has trod fast upon the 
heels of that presumption is, that an occasional 
wish has place on the part of the judge (whe- 
ther in prosecution of his own inclinations or 
those of some other member or members of 

* Example in civili: Two persons, each in the 
character of creditor, join in making a demand 
upon a testamentary executor or other manager 
or an insufficient fund : it is the interest of each 
that the other should fail in the proof of his debt 

f Example m criminali: Two persons join in 
the prosecution o£ a supposed criminal : one of 
them, for money or through compassion, is se- 
cretly determined to endeavour to bring about 
the acquittal of the defendant 



the government) to find pretences for misde- 
dsion to the prejudice of the defendant's side. 
After the above exemplifications, the ex- 
tension of the inquiry to the several other 
diversifications of which the relation as be- 
tween proposed respondent and proposed in- 
terrogator is susceptible, will, it is imagined, 
be found to present but little difficulty. 

§ 6. Distinction between amicable interroga" 
tion and interrogation ex adverso. 

Not for completeness only, but for correct- 
ness likewise, suggestion ab extrd, such as it 
is of the nature of interrogation to afford, and 
occasionally perhaps almost any suggestion 
that it is in the power of interrogation to 
afford, may be necessary ; and this, whatever 
may be the state of the interests or affections 
of the respondent, as towards the person by 
whom, or in whose behalf, he is interrogated. 

It may be necessary where the affections 
of the respondent are indifferent, or even par- 
tially fiivourable, as towards the interrogator ; 
for, on any ordinary occasion on whidb you 
seek for information ^if the subject be of a 
certain latitude,) apply to your most intimate 
friend — let him be fluent in speech as well 
as communicative in disposition — how seldom 
will it happen that a single question (how 
comprehensively soever framed) will be suf- 
ficient to dmw fi'om him all the information 
you wish to receive I 

Interrogation from an interrogator, between 
whom and the respondent the affections are in 
either of these states, may, to distinguish this 
case fi'om the opposite one, be termed ami- 
cable interrogation. 

But the case in which the demand for this 
security is by fiu* the stronger and more con- 
spicuous, is that where between the two 
interlocutors there exists a contrariety of in- 
terests or affections. 

Interrogation in this case may be termed 
adverse interrogation : interrogation ex ad- 
verso, or ex opposito. 

In a former section, different descriptions 
of persons, in considerable and almost inde- 
terminate variety, have been brought to view, 
as being upon occasion capable of rendering 
service to justice by contributing to the ex- 
traction of the light of evidence; in parti- 
cular, the parties on both sides (with their 
representatii^s,) the judge, and extraneous 
witnesses. 

In the language of English law, there are 
two descriptiohs of persons, and but two, 
from the consideration of whose relation to 
the cause the operation of interrogation or 
examination receives a particular denomina- 
tion. When the deponent (being an extra- 
neous witness) is interrogated at the instance 
of the party by whom his testimony was called 
for, he is said to be examined in chief — his ex- 
amination is styled the examination in chief; 
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when, immediately after Buch his examina- 
tion in chief, he is interrogated on the part 
of a party whose station is on the opposite 
side of the cause, he is said to he cross-exa- 
mined — the examination is termed his cross- 
examination. 

Attached in general to the circumstance of 
his being examined by that side of the cause 
by and from which Ms testimony was called 
for, is the notion of his affections being fa- 
vourable to that side of the cause, and thence 
of a willingness on his part to give a cor- 
respondent shape and complexion to his 
responses. Attached in like manner to the 
circumstance of his being examined on that 
side of the cause which is opposite to that by 
and from which his testimony was called for, 
is the notion of his affections being unfa- 
vourable to that side of the cause, and of a 
corresponding adverse shape and complexion 
given to his responses. 

And, from tins supposition, practical rules 
of no slight importance have been deduced. 

Were this notion uniformly correct, then, 
and in that case, examination ex adverso 
would be synonymous with cross-examina- 
tion. But we have already seen how far this 
notion is from any such uniform correctness. 

To the supposition of an agreement or dis- 
agreement of interests, that of a correspon- 
dent relation of affections naturally attaches 
itself. Concerning this relation (of which- 
soever of the two opposite kinds it be,) the 
natural supposition is, that it is mutual, and 
even (in default of reasons to the contrary) 
equal. Neither this equality, nor even that 
mutuality, is, however, as is sufficiently known 
to everybody, constantly verified in practice. 
When either the term amicable interrogation, 
or the term adverse interrogation (or rather 
interrogation ex adverso) is employed, then 
the above-noted irregularities ought not to 
be overlooked. 

Where the exertions of one of two parties 
(the interrogator) are employed in the en- 
deavour to bring to light a £Eu;t, or other ob- 
ject, which the exertions of the other party 
are all the time employed in the endeavour 
to keep back, — on the part of that one of 
them on whom the force is thus endeavoured 
to be put, the existence of an emotion of the 
angry kind, to a degree more or less intense, 
can scarcely be supposed to be Altogether ab- 
sent: more especially if, with reference to 
the respondent, the obvious consequences of 
the disclosure be of a nature decidedly and 
eminently penal; such as the loss of property, 
liberty, reputation, or life. 

At the same time, on the part of the inter- 
rogator, on that same afflicting occasion, the 
supposition of an emotion of the angry kind 
(looking towards the imhappy respondent) is 
fer indeed from being a necessary one ; as in 
the case where, on that same occasion, the 
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melancholy function is in the hands of a hu- 
mane and upright judge. 

To warrant the emplo3nnent of this neces- 
sary term, it therefore is not necessary that 
the emotion or the natural ground should 
exist on the part of both interlocutors : it is 
sufficient if it exists on either part. Be it 
reciprocal, or but unilateral, — in either case 
there will be the same reluctance on the part 
of the respondent — the same sort of unwil- 
lingness as to the yielding the information 
which it is the endeavour of the interrogator 
to extract : the same psychological difficul- 
ties and obstacles will therefore be exerting 
their force in the endeavour to prevent the 
testimony from possessing that degree of com- 
pleteness and correctness with which, for the 
purposes of justice, it is so necessary that it 
be endowed. 

Nor is this sort of dialogue between inter- 
locutor and interlocutor, the only relation by 
which the sort of opposition above described, 
and the consequent danger of incompleteness 
and incorrectness, is liable to subsist. 

The interrogator being a party (say the 
defendant,) — let the respondent be an extra- 
neous witness, called by an opposite party 
(the plaintiff,) and already interrogated by 
or in behalf of that party; and, in point of 
affections, let the witness be, with reference 
to each party, altogether unopposite — equally 
indifferent, to both, or equally a friend to 
both. The string of questions put to the 
witness being completed, will his evidence 
be altogether correct, as well as complete ? 
Correct, seldom; complete, still more seldom. 
Why? Because, in quality as well as quan- 
tity, the facts delivered by the respondent 
wiU naturally have been influenced, more or 
less, by the nature and object of the ques- 
tions, and hence by the object which the in- 
terrogator had in view : and the object which 
the interrogator had in view probably em- 
braced the keeping back a part (more or less 
considerable) of the facts considered as likely 
to operate to his prejudice ; and almost to a 
certainty did not embrace the bringing for- 
ward any such feicts. 

In this case, then, the interrogation, — 
though not adverse with relation to any in- 
terest, or affection, or emotion, of the person 
interrogated, — may, with not the less pro- 
priety, be termed interrogation ex adverso — 
ex adverso with relation, not to the respon- 
dent himself, but with relation to an antece- 
dent interrogator. 

In the case just put, the affections of the 
respondent were, with reference to the party 
by or in whose behalf he is under interroga- 
tion, supposed to be in a state of indifference. 
But a case not less natural, and indeed con- 
siderably more natural, is a state of fevour- 
able partiality. In this case, the obstacles 
tending to prevent the completeness and cor- 
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rectness of the testimony, the obstacles which 
the interrogator has to contend with, act (it 
is evident) with additional force. 

On the other hand, while it is certain that 
the interests and affections of the preceding 
interrogator will be opposite with relation to 
the interests and affections of the succeeding 
interrogator, a case which, though compara- 
tively unfrequent, is notwithstanding some- 
times verified, is, that the affections of the wit- 
ness shall be partial, in &vour not of the party 
by whom he was called, but of the party ad- 
verse to the party by whom he was called. 

This being the case, the force tending to 
produce incorrectness and incompleteness on 
the part of the testimony, — the force against 
which the second interrogator has to contend, 
— this force, considered in respect of its de- 
pendence upon the state of the affections of 
the three several individuals bearing a part 
in the business, admits of three cases or gra- 
dations : — Case 1. The respondent &vourable 
to the second interrogator : Case 2. The re- 
spondent indifferent : Case 3. The respondent 
adverse to the second interrogator. 

When the respondent is a mere witness (an 
extraneous witness,) himself without interest 
or affection in the cause, — on the part of the 
judge, the process of interrogation is scarcely 
susceptible of either of the pair of adjuncts, 
amicable or adverse. The vntness has no 
desire to keep back anjrthing : the judge has, 
or at least ought to have, a desire to get out 
everything — every hct and circumstance (in 
fsivour of whichsoever side it may chance to 
operate) that promises to be material to the 
cause. To prevent the judge from getting 
whatever evidence the source affords, there 
is nothing on his part but want of skill, want 
of appropriate information to direct his inter- 
rogatories, and deficiency of zeal, as above. 

When the respondent is a party, the judge, 
in the character of an interrogator, cannot 
fulfil his obvious and acknowledged duty, — 
cannot do in every instance what depends 
upon his exertions towards giving complete- 
ness and correctness to the aggregate mass 
of testimony, — without occasionally present- 
ing to the party (according to the nature 
and tendency of the fiict sought — according 
to the side in favour of which it operates) 
two opposite aspects ; the one amicable, the 
other adverse : amicable, in so far fis the &ct 
sought for promises to operate in fiivour of 
the respondent's side ; adverse, in so far as it 
promises to operate against that side, or (what 
comes to the same thing) in favour of any 
opposite side. 

Of the questions put by the judge to an ex- 
traneous and indifferent witness, not one (it 
has just been observed) can be termed either 
amicable or adverse in relation to such respon- 
dent witness. But, of the same questions, 
not one (so it be material to the purpose) 



can fail of being at once amicable and adverse 
with reference to the parties : amicable, with 
relation to the one ; adverse, in the same de- 
gree, with relation to the other. 

In a criminal case— at least if it be of that 
class of criminal cases which presents no in- 
dividual in the character of a party injured, 
— there being but one individual whose inte- 
rest is at stake (viz. the defendant,) — in the 
language naturally employed on this occasion, 
that one individual is the sole object in view : 
and he, and he alone, is the party with rela- 
tion to whom the adjuncts amicable and ad- 
verse are employed. 

Considered, then, with relation to this indi- 
vidual, it will be always true to say, in speak- 
ing of the whole string of interrogations put 
to him by the judge, that the aspect mani- 
fested by the judge, in respect of them, to 
the defendant, ought to be at once amicable 
and adverse : and <fei this occasion, each of 
these adjuncts may be employed with pro- 
priety, so the other be at the same time em- 
ployed with it ; neither can, vnthout the most 
flagrant impropriety, be employed alone. 

That, in respect of his interrogatories, the 
aspect of the judge ought to be adverse to the 
defendant (who, in a case where the arrange- 
ments of procedure bring him into court in a 
state of confinement, is called, in the language 
of English law, the prisoner,) if nothing be 
said of what it ought to be on the other side, 
— is a proposition too monstrous, too revolt- 
ing, to have ever been advanced. How often 
soever it may have been pursued in practice, 
in discourse no such monstrous maidm has 
ever been professed. 

That, in the same respect, the aspect of 
the same public functionary ought to be ami- 
cable to the prisoner, in the sense just men- 
tioned as attached in this case to the term 
amicable (the same silence being observed 
as to the opposite aspect, with which it is 
necessary it should be accompanied, if it be 
reconcilable to the ends of justice,) is a pro^ 
position equally monstrous, though in an 
opposite way ; and equally repugnant to the 
ends of justice ; but, unhappily (such has been 
the weakness of the public mind,) not equally 
revolting : and it is under favour of this weak- 
ness that currency has been given to one of 
those sophisms, under which, by the artifices 
of hypocris^r, the grossest selfishness and the 
most sordid'corruption have succeeded in im- 
posing themselves upon mankind under the 
names of humanity and virtue. 
• I speak of the current maxim, that the 
judge ought to be of counsel with the prison- 
er meaning the defendant, in a prosecution 

which subjects the defendant to provisional 
imprisonment for safe custody. This propo- 
sition, being in one sense indubitably true 
and consonant to justice,but liable to be taken, 
and most commonly taken and applied, in a 
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sense in wliich it is fiilse and hostile to jus- 
tice, bears no inconsiderable part among the 
causes that concur in keeping up the stock 
of crimes in its present state of abundance. 

In every cause, these are at least two sides — 
that of the plaintiff, and that of the defendant. 
In every cause it is the indisputable duty of 
the judge to do what depends upon him to- 
wards bringing to light all the material &cts 
which the cause is capable of furnishing; what- 
ever facts make in favour of the one side — 
whatever facts make in favour of the other. 
To apply his endeavours to bring to light 
such of the &cts as promise to operate in fa- 
vour of that side of the cause on which he is 
engaged, is at any rate the function (not to 
enter into the question of duty) of the coun- 
sel, the advocate, on that side — in fitvour of 
the defendant's, the prisoner's side, when en- 
gaged on that side. In this sense it is the 
equally indisputable duty of the judge to be 
of counsel with the defendant. His duty ? 
Yes: but on what condition? On condi- 
tion of being of counsel in the same sense, 
and to the same purpose, on the opposite 
side — on the side of the prosecutor, or other 
plaintiff. On every occasion, and to what- 
ever purpose — on which side soever the truth 
promises to operate, it is his duty to use his 
endeavours to bring it out. Giving this double 
direction to his endeavours, he serves both 
sides of the cause. 

Now, of the man who serves both of the 
opposite sides of a cause, it cannot be denied 
but that he serves each of them. Take which 
side you will, it cannot be denied but that 
he serves that side — ^it cannot be denied but 
that he acts as counsel on that side. 

Here, then, lies the mischief. Beneficial 
and justifiable in one sense, — the proposition 
is employed in another sense, in which it is 
pernicious and unjustifiable. It is only on 
condition of his occupying himself with equal 
industry in fiivour of the opposite side, that 
it is the duty of the judge -— that it is other- 
wise than a crime in the judge — to occupy 
himself in the way in question, or in any 
other way, in fiivour of the other. Set aside 
this indispensable condition, it is a crime on 
the part of the judge to occupy himself in 
fevour of either side. In point of propriety, 
next after mipartial activity comes impartial 
negligence. 

Fairly translated, stripped of its disguise, 
what is the argument of this sophism ? It 
is the duty of the judge to be impartial ; — 
therefore it is his duty to be partial. 

Question of duty once more set aside, — it 
is the function, at any rate it is the constant 
occupation, of the counsel for either side — 
of the counsel for the defendant, of the 
counsel for the prisoner — to use every en- 
deavour that the law does not forbid, towards 
procuring success for that side — towards pro- 



curing an acquittal for the defendant his client; 
whether he be innocent or guilty, whether by 
truth or fiadsehood (so the fiilsehood be un- 
punishable,) are questions which make no 
difference — questions not worth thinking 
about — questions that in practice are not 
thought of, nor, according to current axioms, 
have any need or title to be thought of. 

A man has committed a theft; another 
man, who, without a licence,* knowing what 
he has done, has assisted him in making his 
escape, is punished as an accomplice. But 
the law (that is, the judges, by whom in this 
behalf the law has been made,) have con- 
trived to grant to their connexions acting in 
the character of advocates, a licence for this 
purpose. What the non-advocate is hanged 
for, the advocate is paid for, and admired. 

Among the expedients that have been con- 
trived for selling impunity to such criminals 
as have wherewithal to purchase it, is the 
invention which will be hereafter spoken of 
under the appellation of a decision on grounds 
foreign to the merits.* To discover all grounds 
of this sort that can be discovered, and, as 
often as any such ground can be discovered, 
to call for a decision productive of an ac- 
quittal to the delinquent defendant, is among 
the functions of the counsel when enlisted in 
the criminal's service. Justifying, and even 
commending, on the part of the judge, dis- 
coveries of the same land, is one of the most 
fiivourite of the services on which the maxim 
here in question is wont to be employed. It 
is the duty of the judge to do that which, if 
he were not a judge, or a man of law in some 
other shape, he would be punished (and not 
without reason,) in the character of an ac- 
complice, for doing. 

Of a rational and honest aphorism on this 
subject, what would be the purport and effect ? 
That the judge ought to be counsel for all 
parties, and that in iH sorts of causes. Not in 
criminal causes alone, and such criminal causes 
alone in which the defendant is in the condi- 
tion of a prisoner, — and in those causes on the 
side of ^e defendant alone ; but alike for all 
parties, and in all sorts of causes. Where is 
the cause in which any the slightest departure 
from the rule of impartiality is, in the eye of 
justice and reason, anything less than cri- 
minal on the part of the judge ? Not that a 
mere negative impartiality is sufficient; a po- 
sitive, an active impartiality, must be added 
to it : to be equally active in his endeavours 

to search out the truth on both sides, that 

is the true impartiality, the only true and 
proper sort of impartiality, befitting the sta- 
tion of the judge. 

Thus much is true, indeed, — ^that, next to 
the positive and negative impartiality con- 
joined, comes negative impartiality alone: 



• Book VIIL Technical Procedure; Chap. 
XIV. NuUificaium. 
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next to his taking equal pains to searcli out 
the truth on hoth sides, is his not giving 
himself any concern to search it out on either 
side. 

The psychological cause of this adage — is 
it worth looking for ? In the currency given 
to it, humanity, or rather childish wealmess, 
may possibly, in here and there an instance, 
have had a share ; — hypocrisy, selfishness 
covering itself in the mask of virtue, is in 
«very instance a more probable cause. It is 
among the artifices employed by lawyercraft 
to reconcile the public mind to the sale of 
indulgences, elsewhere spoken of. Decision 
in fiivour of the defendant on a ground fo- 
reign to the merits — decision grounded on a 
■quirk or quibble — is among the instruments 
by which this species of traffic has ever been 
carried on. 

In the individual instance in which the 
4}uibble is not only applied to this purpose, 
but discovered, by the judge, no inunediate 
profit, perhaps, results to anybody: either 
there is no counsel, or if there be, the coun- 
sel, without the quibble, and for the mere 
chance of his finding out that or some other 
quibble, has received his fee. 

But the practice itself is, in its own na- 
ture, shocking to common sense and common 
honesty: the public mind, had it not been 
duped and gulled, could never have contem- 
plated it without the indignation and scorn 
it merited. A sophism, therefore, was to be 
invented for that purpose — a lying spirit was 
to be sent forth to deceive the people ; and 
this was the imp that offered itself. 

The traffic would not have been borne in 
any case, if the credit of the commodity had 
not been kept up in all cases : and nothing 
could contribute more powerfully to keep up 
the credit of the sophism, than the distribu- 
ting it through the pure (and to appearance 
unpaid) hand^ of the judge. The policy is 
no secret to any species of impostor : like 
the husbandman, he knows when to scatter 
as well as how to gather in : the quack, that 
he may sell the more of his pills at one time, 
distributes them gratis at another. 

Without strict search, assertion is not to 
be ventured: but, fi-om principle, I should 
not expect to find that the adage had ever 
been employed to any other than a bad pur- 
pose. How should it ? Good vrine needs no 
bush : putting a pertinent question, bringing 
to light the innocence of the innocent, needs 
no apologies, no adages. 

Nothing can be more artful than the so- 
phism — nothing more guarded, more impreg- 
nable. Who shall contest the truth of it ? 
Fallacious in the highest degree, no one can 
say that it is &lse. It is Uke one of the two 
sides of a correct account. So for as it goes, 
it is all pure justice : stop there and sink the 
other side, it is the quintessence of injustice. 



But so sure as the account thus drawn up by 
lawyercraft is produced, so sure is one of the 
sides sunk. 

The English judge — would he dare to put 
to a guilty defendant so much as a single 
question that might throw light upon his 
guilt ? Not he indeed. The sophism nursed 
up so carefully by his predecessors for the 
benefit of the common cause — the sophism 
here in question, is not of the number of those 
which a judge can bring forward or put aside 
as caprice may dictate : firm as a rock, his 
power would be shaken by it, were he to 
venture to attack it. 

The policy has still deeper root : it b for 
this cause that cruel punishments are to be 
multiplied ; and in particular that the punish- 
ment of death (a punishment not good in any 
case) is, as opportunity serves, to be extended 
to aU cases. The more barbarous the punish- 
ment, the less disposed is the public mind to 
scrutinize into the pretences by which here 
and there a victim is preserved from it. 

For this cause amongst so many others, 
the punishment of death has ever been, and 
(so long as lawyercraft reigns) will ever con- 
tinue to be, a fiivourite policy with the Eng- 
lish lawyer. 

A connexion, says Cicero, may be traced 
between aU the virtues: a connexion still 
more obvious may be traced between the se- 
veral branches of injustice. Injustice to the 
defendant's side, injustice by excess of pu- 
nishment, — and injustice to the prosecutor's 
side, injustice operating by quibbles, — are 
consanguineous vices — vices that act in part- 
nership, and play into one another's hands. 

CHAPTER X. 

OP PUBLICITY AND PRIVACY, AS APPLIED TO 
JUDICATURE IN GENERAL, AND TO THE 
COLLECTION OP THE EVIDENCE IN PARTI- 
CULAR. 

§ 1. Preliminary explanations — Topics to be 

considered. 
Considered as applied to judicial procedure, 
and in particular as applied in the character 
of securities for the correctness and complete- 
ness of evidence, — of the mass of evidence 
which a judicial decision, pronounced on the 
question of fact, takes for its ground ; publi- 
city, privacy, and secrecy, are qualities which 
cannot, if considered at all, bse considered 
otherwise than in conjunction. 

Publicity and privacy are opposite and an- 
tagonizing, but mutually connected, qualities, 
differing from one another only in degree. 
Secrecy might be considered as exactly syno- 
nymous to privacy, were it not that, upon 
the fiwje of it, it seems to exclude gradation, 
and to be synonymous to no other than the 
greatest possible degree of privacy. 
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For the correctness and completeness of 
the mass of evidence, publicity is a security 
in some respects : privacy — its opposite, in 
some other respects. 

Publicity and privacy have for their mea- 
sure the number of the persons to whom know- 
ledge of the matters of fact in question is 
considered as communicated, or capable of 
being communicated. 

The degree of actual publicity will be great 
or high, in the direct ratio of the number of 
persons tt> whose minds the knowledge of the 
matter or matters of fiM^t in question h^ b^en 
communicated: the degree of privacy, in the 
inverse ratio of that same quantity. 

The highest conceivable degree of publicity 
is that according to which the matter of fact 
in question would be present at all times to 
the minds of all the inhabitants of the globe. 
This highest conceivable degree of publicity 
being in no individual instance ever exem- 
plified or capable of being exemplified, is con- 
sequently greater or higher than the highest 
possible degree of publicity. 

The highest conceivable degree of privacy, 
is that in which the number of the persons to 
whose minds the knowledge of the matter in 
question is capable of being present (so it be 
present to any one such mind,) is the smallest 
number conceivable. This number is, of course, 
unity. But that in this or that instance there 
should be one person, and no more than one 
person, to whose mind the knowledge of the 
matter of fact in question has, on the occasion 
in question, been communicated, is a case the 
exemplication of which is neither impossible, 
nor so much as difficult. 

Some matter of fact, for example, appli- 
cable in the character of circumstantial evi- 
dence, to the question of fact on which a 
decision is to be pronoimced, — suppose that 
by some accident it has happened to it to 
have presented itself to the senses of the 
judge or a judge by whom the decision is to 
be pronounced ; and suppose matters so or- 
dered, that, until the time when the decision 
is to be pronounced, this matter of fact has 
not been communicated to any other mind. 

Thus it is, that of publicity, the highest 
degree conceivable and the highest degree 
possible do not coincide : the highest degree 
possible falling short of the highest degree 
conceivable. But of privacy, the highest de- 
gree conceivable and the highest possible do 
coincide. The case in which they both have 
place, is that in which there is but one mind 
to which the knowledge of the matter in 
question is present, and that one mind the 
mind of the judge. 

The highest conceivable degree of privacy, 
and the lowest conceivable degree of publi- 
city, coincide : the two expressions are syno- 
nymous. 

In the examination bestowed upon these 



opposite and antagonizing qualities, it is that 
of publicity that must take the lead. In pub- 
licity will be seen a quality, of which, for 
the most part, the highest conceivable degree 
can do no harm ; and of which a very high 
degree, and such a one as cannot without 
some attention and exertion be secured, will 
be subservient and conducive at least, if not 
indispensable, to the purposes and ends of 
justice. 

This being the case, establishment of pub- 
licity (and without any limits to the degree 
of it but what are set by the consideration 
of the collateral inconveniences of delay, vex- 
ation, and expense) will stand recommended 
by the general rule, as being, in most cases, 
conducive to the direct ends of justice : where- 
upon the cases in which privacy (viz. in a 
mode as well as degree adapted to the nature 
of this or that particular case) is conducive to 
those ends, will, with reference to that gene- 
ral rule, wear the character of exceptions. 

On the present occasion, correctness and 
completeness of the mass of evidence are the 
points and objects to be provided for and 
secured : qualities, in relation to which, the 
most effectual and eligible mode of securing 
on each occasion the existence of them, is the 
problem to the solution of which it is the 
object and endeavour of the contents of this 
part of the work to contribute. 

But, as the mass of evidence itself, so the 
correctness and completeness of that mass, is 
not itself an ultimate end, but a means only 
with reference to an ulterior end. This ul- 
terior end is rectitude of decision ; viz. on the 
subject of the matter in question ; which, in 
so far as evidence is concerned, is the exist- 
ence or non-existence of some matter of fad;. 

For what reason, it may be asked, on the 
present occasion, bring this distinction in 
view? 

The answer is : For giving, on the sort of 
theatre in question, to rectitude of decision 
its best chance, it will not be altogether suf- 
ficient, either that the chief instrument of 
security, publicity ^ — or ii\iQ,i publicity and j)n- 
vacy together (eadi in its proper place) — be 
applied to the mass of evidence and to that 
alone (or to this or that portion of it, as the 
case may require :) it may be necessary that 
these same safeguards should respectively be 
applied to this or that other article ; for ex- 
ample, to the declared grounds and reasons 
of the decision, considered as delivered, or 
capable of being delivered, and rendered more 
or less public, by the deciding judge. 

And forasmuch as (considered with rela- 
tion to the correctness and completeness of 
the mass of evidence) the degree of con- 
sideration necessary to be bestowed on the 
subservient qualities of publicity and privacy 
will be in no slight degree ample, it may be 
advisable to give to the inquiry that degree 
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of exteusioii (beyond the proper subject of 
the present book, as announced by its title) 
which will be necessary to enable it to com- 
prehend such other of the instruments and 
operations of procedure, as these same qua- 
lities of publidty and privacy may, according 
to the nature of each case, be found appli- 
cable to, with advantage. 

In relation to publicity and privacy, the 
following are the topics that present them- 
selves for consideration : — 

L The operations and instruments (judicial 
operations and judicial instruments) capable 
of being the subject-matter of publicity or 
privacy — of divulgation or concealment. 

These seem reducible to the following 
heads, viz. 

1. The mass of evidence in question, of 
whatsoever materials composed, viz. reid or 
personal which again is either testimonial or 
documentary. 

2. The interrogatories whereby, of what is 
testimonial, such part as is not spontaneously 
«zhibited, is elicited and extracted. 

3. The arguments delivered by the parties 
or their representatives, in the character of 
observations upon the evidence. 

4. The interrogatories (if any) that come 
to have been administered by the judge. 

5. The recapitulation (if any ;) t. e. the 
summing up of the mass of evidence, per- 
formed (with or without observations of his 
own) by the judge. 

6. The dedsion pronounced by the judge 
on the question of feet; with or without 
reasons. 

II. The different characters in which it may 
be of use that, by the means and instruments 
of publicity employed, different members of 
the community should receive conunimication 
of these several matters. 

These characters will be found to be those 
of — 1. Eventual witnesses — (percipient wit- 
nesses) -^ furnishing ulterior and supplemen- 
tal testimony, in relation to the matters of 
hict which are the subjects of the inquiry. 

2. Witnesses who — in the character of 
percipient witnesses of the testimony exhi- 
l»ted by the principal witnesses — may even- 
tually, in the character of deposing witnesses, 
be of use, by deposing in con&rmation or 
disaffirmance of the correctness and complete- 
ness of the minutes tftken of the testimony 
delivered by the principal witnesses. 

3. Judges, who, in quality of administrators 
of the force of the popular or moral sanction, 
take eventual cognizance of the whole pro^ 
ceeding, for the purpose of passing a judg- 
ment of approbation or disapprobittion on the 
conduct of the several actors in the judicial 
drama, (viz. parties, agents, representatives 
of parties, witnesses, judge or judges, sub- 
ordinate judicial officers acting under the di- 
rection of the judge or judges.) 

Vol* VI. 



4. Executioners, viz. of the judgment pro^ . 
nounced, by themselves and colleagues, 6a 
the conduct of the several actors, as above : 
executioners ; viz. by the bestowal of their 
good or ill opinion, thei^ good or ill will, and 
hence upon occasion (as the substantial fruits 
and results of such good or bad opinion and 
will) their good or iU offices. 

III. The mode in which, by the members 
of the public (as above) in their several cha- 
racters (as above,) communication of the 
matters of fact (viz. the evidence in question) 
is capable of being received. 

This mode of reception will be determined 
by, and will be correspondent to, the form in 
which the evidence is delivered ; viz. accord- 
ing as, in virtue of such form, it comes under 
the denomination of oral (otherwise called 
vivd voce) testimony, or scriptitious eviden- 
tiary matter, already consigned to writing at 
the time of its beihg delivered. 

If it be oral, — ^to the reception of it by any 
person at the time of its delivery, and in the' 
character of orally-delivered testimony, it iff 
necessary that, at the very time, he be pre- 
sent at the delivery of it. If it be scripti- 
tious, — all that is either necessary or possible' 
is, that the writing, or the contents of it, be 
present to his mind in time enough for the 
performance of the function (whatever it be) 
which it is desirable he should perform in 
relation to it. If it be an article of real 
evidence, of the evanescent kind, it stands 
in this respect upon the footing of orally- 
delivered testimony: if of the permanent 
kind, it stands, in this respedt, upon the 
footing of scriptitious evidence. 

IV. The means, or instruments, capable 
of being applied to the purpose of giving 
publicity to the evidentiary matter in ques- 
tion ; together with the several degrees of 
publicity capable of being given to it by thoser 
means. 

Of the degree of publicity in each instance, 
an exact measure is affoi'ded by the nimiber 
of the persons to whose minds, on the occasion 
in question, in time for the purpose in ques- 
tion, the evidentiary matter in question is 
present. 

In the case of testimony orally delivered 
and not consigned to writing, the greatest 
possible number of such Cognizant persons, 
if the judicial theatre be a closed room (as 
is always the case in England, and, with few 
or no exceptions, in modem Europe,) will 
be determined and limited by the magnitude 
and structure of the room. 

In the case of evidericie consigned to wri- 
tirtg, the number of such persons will be de- 
t^rminedj in the first place, by the number of 
eicemptions made ; in the next plilce, by the 
numt^r 6f persons to the mind of whom i# 
happens to each such exemption to be prik 
sent^ as above^ 
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In botli cases, the means or inBtruments of 
publicity may be distinguished into natural 
and fictitious. Natural, are those which take 
place of themselves, without any act done 
by any person (at least by any person in au- 
thority) with the intention and for the pur- 
pose of producing or contributing to the 
production of this effect. Factitious, are 
such as, for this very purpose, are brought 
into existence or put in action by the hsoid 
of power. 

Considered in itself, a room allotted to the 
reception of the evidence in question (the 
orally delivered evidence) is an instrument 
rather of privacy than of publicity ; since, if 
performed in the open air and in a plain, the 
number of persons capable of taking cogniz- 
ance of it would bear no fixed limits ; it would, 
in no individual instance, have any other 
limits than those which were set to it by the 
strength of the voice on the one part, and 
the strength and soundness of the auditory 
feculty on the other. 

Considiered on the other hand in respect of 
its capacity of being so constructed as to be 
in any degree an instrument of privacy, — 
the room in question, the place of audience, 
may (in so &r as, in the magnitude and form 
given to it, the affording room and acconuno- 
dation to auditors in a number not less than 
this or that number is taken for an end) be 
considered, in this negative sense, as an in- 
strument of publicity. 

If — in the view of securing what (for the 
purposes in question, as above, and in the 
character in question, as above) is looked 
upon as a requisite or desirable number for 
the minimum number of the audience — 
means are taken by public authority for se- 
curing attendance on the part of persons of 
such or such a description, in such or such a 
number, — whether the means thus taken be 
of the nature of reward or punishment, or 
both in one (as is the case where attendance 
is made matter of duty to an official person, 
who receives a recompense for the perfor- 
mance of the duties of his office,^ such 
means are an example of the sort <n means 
above described under the appellation of &c- 
titious means. 

If, while in the act of vivd voce utterance, 
or afterwards, the purport or tenor of the 
evidence be committed to writing, the same 
means and instruments of divulgation become 
applicable to it, which have place in the case 
of that sort of evidence which is scriptitious 
in its origin. 

But in the case of vivd voce evidence, there 
is a demand, not only tor those means and 
instruments which are necessary and suffi- 
cient to any given degree of divulgation in 
the case of evidence which is in its origin 
scriptitious, but also for -such antecedently 



employed means and instruments as are ne- 
cessary to the purpose of bringing about this 
perpetuation. Minuting or note-tddng, copy- 
ing, printing, publishing, — these are so many 
successive operations, which, according to the 
degree of divulgaticm or publicity given or 
proposed to be given to the matter, become 
necessary in the character of means of publi- 
dty : and so many as there are of these opera- 
tions performed, so many are the instruinents 
or sets of instruments, personal and real, that 
come to be employed about it. 

These means and instruments rlike those 
others that were brought to view m the case 
of orally -delivered evidence, considered as 
being thus delivered without being consigned 
to writing,) may be distinguished from eadi 
other by the epithets of natural or factitious, 
according as the hand of authority is or is not 
employed in the giving existence or aid to 
them. 

The place of evidence itself being, on the 
occasion in question, naturally, and usually, 
and properly, in the hands and at the com- 
mand of the judge ; and the several opera- 
tions conducive to divulgation being (like any 
other operaticms) capable of being interdicted, 
not only on each particular occasion by the 
judge, but on every or all occasions by the 
legislator ; — hence, in so far as forbearance 
is in any instance given to the exercise of 
such prohibitive power, a sort oi negative 
means of publicity comes to be, by the hand 
of authority, employed. Adnidssion given, 
extra-acconunodation given, to note-takers 
— permission of publication or republication 
at length, in the way of extract or abridg- 
ment, given to the editors of newspapers, and 
other periodical papers, — in this way (bn 
the occasion in question, as on other occa- 
sions,) whatsoever mischief is by the hands 
of auihority forborne or omitted to be done, 
is naturally and frequently placed to the ac- 
count of merit, and taken for the subject of 
approbation and praise. 

Instruments of privacy. — In this charac- 
ter, two sorts of apartments, both of them 
fit appendages to the main theatre of justice, 
may be brought to view, viz. — 

1. The witnesses' chamber or conservatory. 

2. The judge's private chamber, or little 
theatre of justice. 

Of the nature and destination of these two 
apartments, explanation will come to be given 
under another head. 

As, when publicity is the ol]ject, the mag- 
nitude of the theatre is among the instru- 
ments employed for the attainment of it ; so, 
when privacy is the object, the smallness, if 
not necessarily of the apartinent itself, at any 
rate of the company for which it is destined, 
qualifies it for operating in the character of 
an instrument of privacy. 
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§ 2. Uses of publicity, as applied to the coU 
lection of the evidence, and to the other pro- 
ceedings of a court of justice. 

The advantages of publicity are neither 
inoongiderable Bor unobvious. In the charac- 
ter of a security, it operates in the first pkce 
upon the deponent ; and, in a way not less 
important, though less immediately relevant 
to the present purpose, upon the judge. 
^ 1. In many cases, say rather in most (in 
all exc^ those in which a witness bent 
upon mendacity can make sure of being ap* 
prized with perfect certainty «f every per- 
son to whom it can by any possibility have 
happened to be able to give [contradiction 
to any of his proposed statements,) the publi- 
city of the examination or deposition operates 
as a check upon mendacity and incorrectness. 
However sure he may thmk lumself of not 
being contradicted by the deposition of any 
percipient witnesses, — yet, if the drcum- 
stanees of the case have but afforded a single 
such witness, the prudence or imprudence, 
the probity or improbity, of that one original 
witness, may have given birth to derivative 
and extra-judicial testimonies in any number. 
*< Environed, as he sees himself, by a thou- 
sand eyes, contradiction, should he hanurd a 
fiilse tale, wiU seem ready to rise up in oppo- 
sition to it from a thousand mouths. Many 
a known &ce, and every unknown counte- 
nance, presents to him a possible source of 
detection, from whence the truth he is strug- 
gling to suppress, may, through some unsus- 
pected channel, burs^forth to his confusion."* 

2. In case of registration and recordation 
of ilie evidence, publicity serves as a security 
for liie correctness in every respect (com- 
pleteness included) of the work of the re- 
gistrator. 

In case of material incOTrectness, whether 
by design or inadvertence, — so many audi- 
tors present, so many individuals, any or each 
of whom may eventually be capable of indi- 
cadng, in the character of a witness, the ex- 
istence of the error, and the tenor (or at least 
the purport) of the alteration requisite for 
the correction of it. 

3. Nor is tiiis principle either less efficient 
or less indispensable, in the diaracter of a 
security against misdecision considered as 
liable to be produced by misconduct in any 
shape on the part of the judge. Upon his 
moral faculties it acts as a check, restraining 
him from active partiality and improbity in 
every shape : upon his intellectual faculties it 
acts as a .spur, urging him to that halnt of 
unremitting exertion, without which his at- 
tention can never be kept up to the pitch of 
his duty. Without any addition to the mass 

* Bentham's Plan of « JtuUeiai Establish^ 
ment in Fratutey Vol. IV. p. 317« 



of delay, vexation, and expense, it keeps the 
judge himself^ while trjdng, under trial : — 
under the auspices of publicity, the original 
cause in the court of law, and the appeal Uf 
the court of public opinion, are going on at 
the same time. So many by-sttuiders as an 
unrighteous judge (or rather a judge who 
would otherwise have been unrighteous) be-^ 
holds attending, in his court, so many vnt-^ 
nesses he sees of his unrighteousness ; — sa 
many ready executioners — so many industri- 
ous proclairoers, of his sentence. 

On the other hand, — suppose the proceed^ 
ings to be completely secret, and the court, 
on the oecasioD, to consist of no more than 
a single judge, — that judge will be at once 
indolent and arlatrary : how corrupt soever 
his inclination may be, it will find no check, 
at any rate no tolerably efficient check, to 
oppose it. Without publicity, ail other checks 
are insufficient : in comparison with publicity, 
all other checks are of small account. Re« 
oordation, appeal, whatever other institution» 
might present themselves in the character of 
checks, would be found to operate rather a». 
cloaks than checks — as cloaks in reality, a» 
diecks only in appearance, f 

4. Publicity is farther useful as a security 
for the reputation of the judge (if blameless> 
against the imputation of having misconceived, 
or, as if on pretence of misconception, Msa." 
tied, the evidence. Withhold this safeguard, 
the reputation of the judge remfdns a perpe^ 
tual prey to calumny, without the possibility 
of defence : apply this safeguard, adding it a» 
an accompaniment and corroborative to the 
security aJ^Torded (as above) by registration,. 
— all such calumny being rendered hopeless, 
it will in scarce any instance be attempted — . 
it will not in any instance be attempted with 
success. 

5. Another advantage (collateral indeed ta 
the present object, yet too extensively im- 
portant to be passed over without notice) is, 
that, by publicity, the temple of justice adds 
to its other functions that of a school — a 
school of the highest order, where the most 
important branches of morality are enforced 
by the most impressive means — a theatre, in- 
which the sports of the imagination give place 
to the more interesting exhibitions of real life. 
Sent thither by the self-regarding motive of 
curiosity, men imbibe, without intending it,- 
and without being aware of it, a disposition 



"t* The constitution of the judicial establish- 
ment, including the question as between unity 
and multi}>licity in regard to the number of the 
iudges sitting and actmg at the same time, be- 
longs not to me present work. M eantime, as well 
witn regard to oivision as with regard to subor- 
dination of judicial powers, let it oe noted that 
it operates no otherwise as a suard to probity, 
than in as far as the chance of disagreement ana 
altercation presents a faint chance of oscasienal 
publicity^ 
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to be influenced, more or less, by tbe social 
and tutelary motive, the love of justice. 
Without effort on their own parts, without 
effort and without merit on the part of their 
respective governments, they learn the chief 
part of what little they are permitted to learn 
(for the obligation of physical impossibility 
is still more irresistible than that of legal 
prohibition) of the state of the laws on which 
their fate depends. 

Uses of leaving it free to all persons with- 
out restriction, to take notes of the evidence : 

1. To give effect, in the way of perma- 
nence, to the general principle of publicity — 
to the general liberty of attendance, proposed 
to be. allowed as above. From no person's 
attendance in the character of auditor and 
spectator, can any utility be derived, either 
to himself or to any other individual, or to 
the public at large, but in proportion as his 
conceptions of what passes continue correct : 
and by no other means can he make so sure 
of their correctness as by committing them 
(or at least having it in his power to commit 
them) to writing, with his own hand, at the 
very time. 

But tor this general liberty, there would 
be no effectual, no sufficient check at least, 
against even wilful misrepresentation on the 
part of an unrighteous judge. Against written 
testimony from such a quarter, what repre- 
sentation could be expected to prevail, on the 
part of individuals precluded by the suppo- 
sition from committing to writing what they 
were hearing — precluded from giving to their 
testimony that permanence on which its trust- 
worthiness would so effectually depend ? 
. 2. To afford a source of casual solution or 
correction to any casual ambiguity, obscurity, 
or undesigned error, in the representation 
given of the evidence by the judge or other 
official scribe : — * 

Rule : Allow to persons in general the li- 
berty of publishing, and that in print, minutes 
taken by anybody of the depositions of wit- 
nesses, as above. 

Reason : Without the liberty of publishing, 
and in this effectual manner, the liberty of 

* The security thus afforded against misrepre- 
sentation (wilful or not wilful) on the part ot the 
judge, may be apt to |)re8ent itsdf as belonging 
in strictness to the subject of procedure at luge, 
or to that of the organization of the judicial esta- 
blishment, and not to that branch of the subject 
of procedure which is the subject of the present 
work — the branch, particularly, relative to the 
topic of evidence. But as the quality of trusU 
worthiness in a lot of evidence is no otherwise 
valuable than as a means to an end, and recti- 
titude of decision is that end,— when the reasons 
of a rule directed to a subordinate object come to 
be assigned, the reasons which indicate on the 
part of the same rule a still higher and more im- 
portant utility, viz. its immediate subservience to 
the ultimate end, can scarcely be out of j^e. 



penning such minutes would be of little use.. 
It is only in so far as they are made public, 
that they can minister to any of the above- 
mentioned uses (except that which consists 
in the information they afford to the judge.) 
By a limited circulation, room is left for mis- 
representation, wilful as well as undesigned : 
by an unlimited circulation, both are silenced: 
by the fieuality given to an unlimited circula- 
tion, both are prevented. 

Look over the list of advantages by which 
the demand for publicity is produced in re- 
spect of the evidence ; you will find them 
appljdng (the greater part of them, and with 
a force quite sufficient) to the extension of 
the demand to all observations of which the 
evidence is the subject, whether on the part 
of the judge, or of the parties or their advo- 
cates. Security to suitors (to the suitors in 
each individual cause) — and through them 
to men in general, in the character of persons 
liable to become suitors — against negligence 
and partiality on the part of the judge ; se- 
curity to the judge against the unmerited 
imputation of any such breach of duty ; in- 
struction to the people at large, in the cha- 
racter of occasional spectators and auditors at 
the theatre of justice, and occasional reader» 
of the dramatical performances exhibited at 
that theatre. 

The evidence itself is so and so : from this 
evidence, the decision which the judge pro- 
poses to ground on it, and the conclusion 
necessary to warrant that decision, are so and 
so. This conclusion, is it a just and proper 
deduction from the evidence? In some in- 
stances the conclusion may follow so plainly 
and inevitably from the evidence, that any 
words which should be expended in display- 
ing the propriety of it would be thrown avniy ; 
while, in other cases, the conclusion (though 
clear enough to him who with full time be- 
fore him shall take upon himself to bestow 
upon the subject an impartial and attentive 
consideration) may yet present itself to the 
hearers under such a veil of obscurity as may 
well require explanations on the part of the 
judge, to satisfy them that he has not availed 
himself of the obscurity to any such sinister 
purpose as that of pronouncing a decision 
not warranted by the truth of the case. 

If, previously to the decision for the pur- 
pose of which the inquiry is performed, de- 
bate should arise, with arguments on both 
sides ; — in such a case, under the auspices of 
publicity, a result altogether natural (whe- 
ther obligatory or no) is, that the judge 
should state, in the presence of the by- 
standers (his inspectors,) the considerations 
— the reasons — by the force of which the 
dedsion so pronounced by him has been made 
to assume its actual shape, in preference to 
any other that may have been contended for. 
In such a situation, that to any judge the 
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good opinion of such his judges should be al- 
together a matter of indifference, is not to be 
imagined. In such a state of things, that 
which the judge is to the parties or their 
advocates, the by-standers are to the judge : 
that which arguments are in their mouths, 
reasons are in his. 

Publicity therefore draws with it, on the 
part of the judge, — as a consequence if not al- 
gether necessary ^since in conception at least 
it is not inseparable,) at any rate natural, and 
in experience customary, and at any rate al- 
together desirable — the habit of giving rea- 
sons from the bench. 

The same considerations which prescribe 
the giving an obligatory force to the one ar- 
rangement, apply in like manner to the other, 
subject only in both instances to the excep- 
tion dictated by a regard to preponderant in- 
convenience in the shape of delay, vexation, 
and expense. Whenever the reason of the 
arrangement made by the judge is apparent 
upon the fetce of it, entering into a detailed 
explanation of it would be so much time and 
labour lost to everybody. ^ 

So difficult to settle is the proportion be- 
tween the advantage in respect of security 
against misdedsion on the one hand, and the 
disadvantage in respect of delay and vexation 
on the other, that the practice of giving rea- 
sons from the bench can scarcely be made the 
subject of any determinate rule acting with 
the force of legal obligation on the judge. 
Of courts of justice it may be said, that they 
shall be open, unless in such and such cases ; 
while, in the description of these cases, a 
cxmsiderable degree of particularity may be 
employed, designative of the species of cause, 
or of the stage at which the cause (be it what 
it may^ is arrived in the track of procedure. 
But ot the judge it cannot be determined 
with any degree of precision, in what cases 
he shall, and in what cases he shall not, be 
bound to deliver reasons. 

This, however, is but one out of the mul- 
titude of instances in which, though an obli- 
gation of the legal kind is inapplicable, an 
obligation of the moral kind will be neither 
inapplicable nor inefficacious. Specifying rea^ 
sons is an operation, to the performance of 
which, under the auspices of publicity, the 
nature of his situation will (as already ob- 
served) natiurally dispose him to have re- 
course. Consigned to the text of the law, 
an intimation to the same effect, in terms 
however general, can scarce fail of producing 
upon the minds of the persons concerned, the 
effect on this occasion to be desired : in the 
minds of the public, a more constant dispo- 
sition to expect this sort of satis&ction from 
the mouth of the judge — in the mind of the 
judge, a more constant disposition to afford it. 

hk legislation, in judicature, in every line 
of human action in whidi the agent is or 



ought to be accountable to the public or any 
part of it, — giving reasons b, in relation to 
rectitude of conduct, a test, a standard, a 
security, a source of interpretation. G^ood 
laws are such laws for which good reasons 
can be given: good decisions are such de- 
cisions for which good reasons can be given. 
On the part of a legislator whose wish it is 
that his laws be good, who thinks they are 
good, and who knows why he thinks so, a 
natural object of anxiety will be, the com- 
municating the like persuasion to those whom 
he wishes to see conforming themselves to. 
those rules. On the part of a judge whose 
wish it is that his decisions be good, who 
thinks them so, and knows why he thinks 
them so (it is only in proportion as he knows 
why he thinks them good that they are likely 
so to be,) an equally natural object of anxiety 
will be ihe communicating the Uke persuasion 
to all to whose cognizance it may happen to 
them to present themselves ; and more espe- 
cially to those from whom a more immediate 
conformity to them is expected. 

In neither case, therefore, does a man ex- 
empt himself from a function so strongly 
recommended as well by probity as by pru- 
dence ; unless it be where — power standing 
in the place of reason — the deficiency of 
psychological power bemg supplied by poli- 
tiod, of internal by external, — he exempts 
himself, because it is in his power to exempt 
himself, from that sort of qualification which, 
feeling himself unable to perform well, he 
feels it at the same time in his power to de- 
cline performing. 

Oughton, in his Treatise on the Practice 
of the Ecclesiastical Courts, maintains with- 
out reserve, that the practice of exannning 
witnesses in public is a bad practice. 

In support of this censure he adduees two 
reasons: — 

1. The witnesses, in this ease, have the 
faculty of entering into a confederacy, and o£ 
fiwhioning their stories in such manner as to 
preserve them from inconsistency. 

True ; this faculty they possess where the 
examination is performed in public: but this 
same fiiculty, — is it less open to them where 
it is performed in secret ? 

The danger peculiar to the system of pub- 
licity, is confined to the short space of time 
during which, if the requisite and not imprac- 
ticable precaution be not taken, a mendacious 
witness about to depose may profit by hear- 
ing the deposition, as it issues, of a preceding 
witness, deposing in evidence to the same 
fiict. 

This danger, as it is frequently worth ob- 
viating, so neither is it incapable of being 
obviated : and this (as will be seen) it may 
be, without depriving the process ot the be- 
nefit of publicity. 

The observation of Oughton is confined ia 
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the case of mutual concert. But the advan- 
tage derivable by a mendacious witness from 
the knowledge of the purport of the anterior 
deposition of another witness, does not re- 
quire any such complicity on the part of such 
other witness : it is equally derivable from 
the testimony of an adverse, as from that of 
a friendly, witness 

2. Fear of the resentment of one or other 
of the parties might operate upon the witness, 
so as to produce in his testimony a departure 
from the truth. It might occasion him to 
keep locked up in his breast some feet, which, 
if disclosed, might operate to the prejudice 
of the party by whom his testimony was 
called for, or of the opposite party. 

To this objection the following observations 
seem applicable : — 

1. In a cause between individual and indi- 
vidual, whatever interest one party has in the 
witness's speaking &lse, the opposing party 
has a correspondent interest in causing him 
to speak true. 

2. The disposition of the witness, even if 
left to himself, might be, on this or that 
point, to speak false : at the same time that, 
for confining him within the pale of truth, 
there is no other chance than that power of 
contradiction and refutation, which depends 
upon a mass of information which the party 
in question, and he only, is in possession of. 

3. The secrecy in question is but tempo- 
rary. Upon this, as upon the other system, 
when the cause comes to be heard, the depo- 
sitions are divulged. Whatever is contained 
in the deposition, of a nature displeasing to 
«ither party — the invoker or the aidversary — 
is then disclosed. 

True it is, that this applies only to actual 
deposition : it does not apply to eolence. By 
the apprehension of the ^pleasure of one of 
the parties, it may happen that by the wit- 
ness something should be suppressed, which, 
had it not been for such presence, might have 
come out. But this inconvenience is too 
slight to be put for one moment in compari- 
son with the transcendent benefits of pub- 
licity : it can never afford ground for anything 
more than an occasional exception. 

By the admirers of the technical system 
as it exists in England, the bar has been spoken 
o£ as constituting the best, if not the only 
necessary, public — as a most excellent and 
^fficient check upon the bench. 

Thus fiir may be admitted, — that, in the 
character in question (viz. that of uncommis- 
sioned inspecting judges,) so far as either 
practical experience or technical science are 
concerned, no other persons, in equal num- 
ber, can come up to them; that they are 
scarce ever altogether wanting; and that 
upon the whole, the number of them bears 
(as it were to be wished it should do) a pro- 
portion to the importance of the cause* 



Thus stands the matter under the tedmi- 
cal system. But were any one to say, that 
under the natural system this check would 
be wanting, and that therefore, under the 
natural system, there would be no sufficient 
security for good judicature, — in such a case, 
its title to the character of an indispensable 
security would require a more particular scru- 
tiny. 

1. So long as the technical system were the 
object to be pursued, — to the conduct of a 
set of judges acting under that system, no 
other adequate inspectors could be found than 
a set of persons alike impregnated with tech- 
nical science. Remove those features and 
arrangements, which, being peculiar to the 
technical system, are repugnant to common 
sense as well as common honesty, — and un- 
learned inspectors might be nearly as com- 
petent to that function, as those learned ones 
are at present. 

2. Of the incongruities, absolute or rela- 
tive, into which the judge is liable to fall, it 
is with reference to those only which are 
such in relatmn to the technical system as 
it actually stands at present, that the eyes 
of those technical inspectors can afford any 
security. So far, indeed, as the technical sys- 
tem has for its ends in view the ends of jus- 
tice, so far the inspection exercised by these 
watchmen might serve, and does serve, to 
confine the course of judicature within the 
proper track of justice. But in proportion as 
these only legitimate ends have been neglect- 
ed or contravened, in so for that same system 
of inspection, instead of being subservient, is 
adverse, to the ends of justice. Wherever mis- 
decision has for its source either the sinister in- 
terests that gave birth, or the prejudices that 
have given support, to the technical system, — 
far from operating as a check to misidecision, 
the presence of these technical inspectors 
will operate as a security in fevour of it. In 
how many instances does the technical sys- 
tem not only authorize, but prescribe, and 
that professedly and avowedly, decisions con- 
trary to the merits, on grounds foreign to the 
merits ? What, in these cases, will be the 
effect of a system of inspection administered 
by such inspectors ? Not to diminish the 
frequency of such injustice, but to give it 
security and increase. 

The fiEU!ulty of appeal may be apt to pre- 
sent itself as an effectual succedaneum to 
publicity in judicature. In many countries — 
under the Rome-sprung system in general — 
imder Anglican law in some instances, it is 
the actual, and in some, the only one. 

The utility of appeal in general — its effi- 
cacy in regard to the particular points here in 
question — will depend in no small degree 
upon the arrangements made in relation to 
that branch of procedure ; a detail which be* 
longs not to this work. 
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But, that the hculty of appeid, however 
conducted, cannot operate in any such way as 
to supersede the demand for publicity in the 
collection of testimony, may even in this place 
be made sufficiently evident by various con- 
siderations. 

1. Appeal, howsoever conducted, is clogged 
by an unavoidable mass of delay, vexation, 
and expense. Publicity is in no case produc- 
tive of considerable delay; and, so far as 
concerns open doors — in a word, as to every- 
thing but the official registration of the evi- 
dence, when that operation is thought fit to 
be prescribed (concerning which, see further 
on,) — is altogether unattended with expense. 

2. In the case of appeal, as generally es- 
tablished, the evidence, as registered, is the 
very basis on which the appeal, so far as con- 
cerns the question of fact, is made to stand. 
But of the instruments to which the tenor 
or purport of the testimony is professed to 
be consigned, the correctness is taken for 
granted, and not suffered to be disputed. 
Appeal, therefore, in this point of view, how- 
soever it may be an auxiliary, is no succeda- 
neum to publicity. Is publicity necessary to 
secure the correctness of the registration for 
the purpose of the immediate decision ? — 
then so is it for the purpose of the appeaL 
Appeal, instead of rendering it unnecessary, 
increases the demand for it. 

3. If grounded on the same evidence, it af- 
fords no sort of security against incorrectness 
or incompleteness, whether from mendacity, 
bias, or blameless misconception or omission, 
on the part of the evidence : in tfi. points, 
the correctness of the evidence is^aken for 
granted. 

4. Punishment or disapprobation, experi- 
enced or apprehended from the judge above, 
in virtue of the appeal, operates, even with- 
out publicity, as a check and remedy more or 
less effective, against misconduct (whether 
through mental weakness, improbity, or ne- 
gligence) in the judge below. But the judge 
above, — where is the check upon misconduct 
on his part in any shape ? What possible 
check so effectual as publicity ? — and if the 
court above is at the highest stage, what 
other possible check is afforded by the nature 
of things? 

5. Publicity, a principle of the most sim- 
ple texture, is so much the less liable to be 
out of order ; — nor is it in the power of 
mismanagement to do much towards the de- 
struction of its efficacy. Of the principle of 
appeal, the utility depends altogether upon 
the details — upon the propriety of the ar- 
rangements taken in relation to it : among 
which, this of publicity is one of the most 
naturaL 

" Appeals without publicity, are an aggra- 
vation, rather than a remedy : they serve but 
to lengthen the succession, the dull and use- 



less compound, of despotism, procrastination, 
precipitation, caprice, and negligence." 

§ 3. Of the exceptioM to the principle of 
umvertal puhUcity. 

The uses and advantages of publicity have 
already been brought to view : so far as those 
uses are concerned, the most complete and 
unbounded degree of publicity cannot be too 
great. 

But in other ways, in particular cases, pub- 
licity, if carried to this or that degree, may 
on this or that score be productive of incon- 
venience, and the mass of that inconvenience 
preponderant over the mass of the advantages. 
To the application of the principle of publicity 
— of universal and absolute publicity, these 
cases will present so many exceptions. 

Let us observe what these cases are — 
observe, in regard to each, what the circum- 
stance is, by which the demand for the degree 
of privacy in question is presented, — appre- 
ciating, in each instance, as near as may be, 
the proportion as between inconvenience and 
advantage. 

1 . Publicity is necessary to good judicature. 
True : but it is not necessary that every man 
should be present at every cause, and at every 
hearing of every cause. No — nor so much 
as that every man should be so present, to 
whom, for whatever reason, it might happen 
to be desirous of being present. 

A man, a number of men, wish to be pre- 
sent at the hearing of a certain cause ; and in 
what view ? To disturb the proceedings — to 
expel or intimidate the parties, the witnesses 
(or, what is worse and more natural, this or 
that partjr, this or that witness,) or the judge. 
Because judicatiure ought to be public, does 
it follow that this ought to be suffered ? 

2. Publicity is necessary to good judicature. 
True : but even to him to whose cognizance 
it is fit that a cause, and such or such a hear- 
ing in the cause, should come, it is not ab- 
solutely necessary that he should be actually 
present at the hearing, and that during the 
whole of the time. Nor, again, is it neces- 
sary that any one person should be present, 
over and above those whose presence is ne- 
cessary and sufficient to ensure the rendering, 
upon occasion, to the public, at a subsequent 
time, a correct and complete account of what- 
ever passed at that time. 

3. What is more : — suppose a cause abso-' 
lutely devoid of interest to all persons but 
the parties to the cause, and those parties 
agreeing in their desire that the doors shall 
be open to no other person, or no other than 
such and such persons as they can mutually 
agree upon : in this case, where can be the 
harm of the degree of privacy thus required? 
As to unlimited publicity, the existence of 
the inconvenience that would result from it 
is sufficiently established by the suffrage of 
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those who by the supposition are the only 
competent judges. 

If the guarding the parties against injustice 
in tiie incUvidual cause before the court, were 
the only reason pleading in favour of unre- 
strainecL publicity, — tMs reason would cease 
i(i every case in which unrestrained publicity 
being the general rule, all the parties inte- 
rested joined in an application for privacy ; or 
in which, privacy being the general rule, no 
application were made by either of them for 
publicity. For by common consent they might 
put an end to the proceedings altogether ; and 
where no proceedings existed, there would be 
none to make public. 

But neither by any such joint application, 
npr by any such joint acquiescence, would 
more than a part (and that scarcely a princi- 
pal part) of the demand for publicity, unre- 
strained publicity, be removed. I. In the 
character of so many schools of morality, the 
courts of judicature would, by every such 
exception, lose more or less of their practice 
apd their influence. 2, What is much more 
natural, the habit and sense of responsibility 
would be proportionably weakened on the part 
of the judge. 3. If privacy were the general 
rule, both the above inconveniences would 
receive a great increase : and in other respects 
this arrangement, as compared with the op- 
posite one (publicity, subject to exception if 
on special application,) would be highly un- 
fiftvourable to the ends of justice. The main 
use of publicity being ^o serve as a check upon 
the judge, no particular application could be 
ipade fof it without manifesting a suspicion 
to his disadvantage. Much, therefore, as a 
party might conceive himself to stand in need 
qf this security, he would have no means of 
obtaining it withoift expp^ii^ hiipself to the 
displeasure of the judge. 

i. The supposition is, that all parties who 
Imve apy interest in this question (at any rate 
any special interest) join in the consent given 
to the privacy. But this supposition is very 
apt to prove erroneous : nor will it perhaps 
be easy to pitch upon any individual case in 
wliich there can be any very perfect assurance 
pf its being verified. More interests, it will 
frequently happen, are involved in a cause, 
than those of the individuals who appear in 
the character of parties to the cai|se. 

At any rate, this case has been exemplified 
as often as evidence, delivered ii) a qau^e be- 
tween tiyo parties, has come to be relevant 
in a cause having any other party or parties. 
True it is, that, by compromising the suit 
in question* or compromising their di^erence 
before the commencement of any suit, they 
equally )^id it in their ppwer to withhold 
from all third persons the benefit of aU such 
evidence as would otherwise have been called 
into existence by that suit : but true it also 
|s^ \hsLt onthejL>c(»Monpf the deli very of th^ 



evidence, each party, whether he prejudiced 
his own interest or no, might prejudice the 
interest of such third persons, not being par- 
ties to the suit. 

In consenting to the privacy, either party, 
or even each of them, may, in one way or 
other, have done prejudice to his interest : 
in this case, the public, and perhaps indivi- 
dual third persons, will have participated in 
the inconvenience resulting from such impru- 
dence. 

The cases which present themselves aa 
creating a demand for a certain degree of re- 
striction to be put upon the principle of ab^t 
solute publicity, each for an appropriate mode 
and degree, — these cases, as expressed by the 
several grounds of the demand, may be thus 
enumerated : — 

Object 1. To preserve the peace and good 
order of the proceedings ; — to protect the 
judge, the parties, and all other persons pre« 
sent, against annoyance. 

Object 2. To prevent the receipt of men- 
dacity-serving information. 

Object 3. To prevent the receipt of infor* 
mation subservient to the evasion of justici-' 
ability in respect of person or property. 

Object 4. To preserve the tranquillity and 
reputation of individuals and families from 
unnecessary vexation by disclosiure of facts 
prejudicial to their honour, or liable to be 
productive of uneasiness or disagreements 
among themselves. 

Object 5. To preserve individuals and fiu 
milies from unnecessary vexation, producible 
by the unnecessary disclosure of liieir pecu- 
niary drAmstances. 

Object 6. To preserve public decency firom 
violation. 

Object 7. To preserve the secrets of state 
^om disclosure. 

Object 6. So far as concerns the taking of 
active measures for publication, — the avoid- 
ance of the expense necessary to the purchase 
of that security, where the inconvenience of 
the expense is preponderant (as in all but 
here and there a particular case it will be) 
over the advantage referable to the direct 
ends of justice. This case will be considered 
ip pother book.* 

Object 9. (A false object.) To prevent 
the receipt of information tending to produce 
undne additions tp the aggregate mass of 
evidence. 

Purpose 1. Securing the persons of the 
judge and the other drami^tis persona? against 
violence and annoyance. 

The importance qf this object, the neces- 
sity of making due provision for it, is too 
obvious to l^ susceptibly either of contesta- 
tion or proof. Being thus incontestable, the 

• Book IIL Extraethn; Chapter VL AW«h 
Hon and Recordation^ 
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necessity is the more apt to be converted 
into a plea for abusive application for undue 
extension. 

Suppose the judge destitute of all controul- 
ing power, the place of audience being alike 
open to all comers, — the whole quantity of 
room might be engrossed at any time by a host 
of conspirators, coming together for the ex- 
press purpnose of intimidating the judge, and 
causing injustice to be done. 

What seems necessary to this purpose is, 
therefore, that, of the whole number of seats 
or stations contained in the judicatory, a cer- 
tain number should, upon a declaration made 
by him of the presumed necessity, be at any 
time at his command, to be filled by persons 
nominated by himself, and armed in such man- 
ner as he thinks fit ; all other persons being 
precluded from bringing arms of any kind. 

But to enable a man to contribute his phy- 
sical force to the preservation of the peace 
in a room or apartment of this kind, it is not 
necessary that the place occupied by him 
should be among those which are most effec- 
tually adapted to the purpose of enabling a 
man to comprehend distinctly the conversa- 
tions that have place there. The stations al- 
lotted to these eventual guards to the person 
of the judge, should therefore be such as to 
leave fi'ee to promiscuous visitants such as 
are best adapted to the purposes of sight and 
hearing. 

On such occasion, to warrant the assump- 
tion of this power, it should be necessary for 
the judge to declare his opinion of the need- 
fulness of such a precaution; the declara- 
tion to this purpose being notified by a pla- 
card signed by the judge, and hung out in a 
conspicuous situation on the outside of the 
eourt. 

But for this precaution, a natural result 
would be his taidng to himself, as his own 
property, such part of the judicatory as were 
allotted to him in trust for that purpose, and 
in some way or other disposing of it to his 
own profit. 

Doors open to persons of all classes with- 
out distinction : but any one whose presence 
would, by disease, or filth, or turbulence, be 
a nuisance to the rest, individually, and on 
that account, excludible. 

Nor is pay, exacted for places of superior 
convenience, inconsistent with the spirit of 
the principle — not in the theatre of justice, 
any more than in any other theatre. The 
inore elevated the spectator's condition in life, 
the better his qualification to act in the cha^ 
racter of guardian to the probity of the judge. 
But a man bred up in the delicacy of the 
drawing-room, will not willingly frequent any 
place in which he is liable to be elbowed and 
oppressed by men whose labours, how much 
soever more profitable to the community than 
1)19 indolence, have just been employed in the 



foundry or in the slaughter-house. For pur» 
poses of this sort, rate of payment is perhaps 
the only practicaUe principle of selection ; 
at any rate, the least invidious possible. 

Purpose 2. Prevention of m^adadty-serv- 
ing information. 

Wheresoever, on the part of a deposing 
viritness (party or not party to the cause,) 
there exists a propensity to mendacity, — the 
probability of preventing his giving way to 
that disposition, or (in the event of his giving 
way to it) of preventing his dishonest endea- 
vours firom being productive of their intended 
effect, — depends in no small degree upon the 
measures taken for preventing him from 
obtaining, in time to avail himself of it, in- 
formation concerning the testimony delivered 
or about to be delivered by this or that other 
person in relation to the same matter. The 
CO- witness, — is he on the same side with the 
supposed mendaciously-disposed witness ? — 
the purpose for whidi he needs to be ap- 
prized of such testimony, is the giving to it 
what confirmation may be in his power, and 
the avoiding to contradict it. The co- witness, 
is he on the opposite side ? — the use then is, 
that he may be enabled either to overpower 
it, or to avoid being overpowered by it, ac- 
cording to the probable degree of its proba- 
tive force. By tiie nature of the case, or the 
mass of accordant evidence, does it appear 
too strong to be overborne ? — in this case, 
for fear of being overborne and discredited 
by it, he avoids, as much as may be, touching 
on the main points; as, in the opposite case, 
he touches upon those same points with care 
and preference. 

To a propensity, at the same time so un- 
avoidably prevalent, and so pernicious to truth 
and justice, every obstacle ought of course to 
be opposed, that can be opposed. 

When (as in the Roman school^ the mode 
of examination is private in the nighest de- 
gree, or in a degree near to the highest, — this 
purpose is in a great measure effected of 
course, with or without thinking of it. The 
testimony delivered by a witness not being 
known, but either to tiie judge himself, or to 
some other person or persons on whom it is 
supposed that (whether equal or no) at least 
sufficient dependence may be placed, his tes- 
timony, or such part of it as the judge thinks 
fit, is committed to writing, — and thereupon 
(until the time comes for hearing arguments, 
and pronouncing a decision grounded on it) 
reinains wrapt up in darkness. 

There remains, in the character of a means 
of divulgation, the discourse — the extra- 
judicial ^scourse — of the examinee himself. 
Against this source of mendacity-serving in- 
formation, if the process of examination is not 
finished at the first meeting, there exists no 
remedy — unless his case be that of a person 
in wliose instance immediate commitment tQ 
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«afe custody is for this or other purposes re- 
garded as warrantable. 

On the other hand, if the case be such as 
is understood to warrant such commitment, 
accompanied with the seclusion of the person, 
for the time requisite for this purpose, from 
promiscuous intercourse (personal as well as 
epistolary 'A in that case, this source of men- 
dadty-servmg information is sealed up of 
course. 

Even when the mode of examination is 
public, and no such power of commitment has 
• place, still, so long as the examination is be- 
gun and concluded at the same meeting, the 
nature of the case does not refuse a remedy. 
The persons about to be examined being pre- 
determined and foreknown at the time ap- 
pointed for the examination, they repair to 
one and the same room (a room allotted to 
the purpose ;) in which, under the custody of 
an officer appointed to prevent conversation, 
they remain together, each person not being 
suffered to quit the room till called for to 
undergo his examination : which performed, 
he is permitted to go at large, but not per- 
mitted to return to the room and company 
from which he came. 

In cases where a second examination of a 
witness is expected to be necessary, with a 
view to confrontation or subsequent sifting, 
he is reconducted out of court, to prevent his 
hearing the information communicated by any 
other witness, and kept in the place of safe 
custody in which he was before, till again 
called.* 

To give to the system of precautions de- 
manded for this purpose, the utmost degree 
of efficiency of which the nature of tlmigs 
allows them to be susceptible -- to determine 
on this occasion what shall be the fittest de- 
cision, between the antagonizing claims of 
the direct ends of justice on the one hand, 
and the collateral ends of justice on the other 
— belongs not so much to this subject as to 
that of procedure at large. 

The reason why it was necessary that men- 
tion should be in this place made of it, is, 
that whenever such seclusion has place, a 
correspondent degree of relative privacy ne- 
cessarily has place. During the time he is 
thus kept in the witness's waiting-room, each 
such pauU'post'future examinee remains pre- 
cluded from the fiiculty of rendering himself 
a member of the assemblage of persons of 
whom the audience is composed.! 

* This is precisely the practice adopted in Soot- 
land.— ^rf. of this Collection. 

i* The misfortune is, that, besides the expense 
of whatever architectural arrangements may be 
necessary to give full effect to the principle of 
separation thus applied, a considerable measure 
of delay will be found unavoidablv attached to 
the employing of this securitjr. After the plain, 
tiff (for example) has told his story out of the 
hearing of the defendant, the defendant has to 
tell his, and to tell it out of the hearing of the 



Purpose 3. Prevention of disclosures sub- 
servient to non-justiciability, through nou- 
forthcomingness. 

}>laintiff. Thus far, all is smooth and easy. But 
or the purpose of sufficient security, thedefendant 
must have the faculty of puttinff questions to the 
plaintiff, in order to draw from nim, in explana- 
tion, completion, and perhaps refutation, of alle- 
fations or depositions, such parts of his case as 
e might otherwise have sujppressed. Moreover, 
to obtain any explanation ot the testimony which 
the plaintiff has been delivering, it is necessary 
that the defendant should be correctly apprized 
of the purport, or rather the very tenor, of the 
testimony. But, at the time when it was deli« 
vered, he was. for the other purpose, studiously 
excluded. Tnis being the case, of two things 
one: either, after having delivered his testimony 
out of the hearing of tlM defendant, the plaintiff 
must, for the purpose of the scrutiny, deliver it 
over again in the hearing of the defendant ; or, 
minutes having been taken of his deposition on 
the first occasion, those minutes must on ^e se- 
cond occasion be read, to serve as a ground for 
the questions which the defendant is to have the 
liberty to put to him : .^ and so, vice versA, for 
the purpose of the cross-examination to be per- 
formed by the plaintiff on the defendant But to 
this arrangement, it is evident, no inconsiderable 
quantity of delay will be attached : and since, if 
this order of proceeding be invariably observed 
in all suits, this collateral inconvenience will be 
produced in many instances in which it will be of 
Utf use, .^ here comes an option to be made be- 
tween the certain inconvemence produced in the 
shape of dday, and the contingentprofit produced 
in the shape of security against mendacity, and 
consequent deception and misdedsion. 

It will be prq>er in this case, for a basis for 
the cross-examination, to refer to the minutes of 
the plaintifTs ori^ai deposition, in preference 
to tne causing him to be re-examined for the 
same purpose. 

Reasons: — 1. Because it may happen, that 
(either with or without blame on the part of the 
plaintiff) such rehearing might differ more or 
less, in reality or in appearance, in circumstances 
material or in circumstances immaterial, fnmi Uie 
standard prototype: and in that case tne differ- 
ence might draw on discussions and delay. Such 
departure might be produced, not only by a va- 
riation in the allegations, deposidons, or answers, 
but by a variation in the purport or order of the 
questions in such second examination, as com- 
pared with those of the first 

2. In the original hearing, more or less matter 
of conversation may have been extracted or re- 
ceived, which, being palpably irrdevant may, 
and with propriety have been left out of tne mi- 
nutes. In the case of a rdiearing, this irrelevant 
matter, more or less oi it, nught be liable to re- 
appear. Upon the whole, reading the minutea 
inll therefore in general consume less time, be 
productive of less deky, than a rehearing of the 
plaintiff. 

Upon his cross-examination, it may happen to 
the plaintiff, with or without olame, to wish to 
vary more or less from his original testimony. 



readingc 

ing; since^ in his answer to the cross-questions. 
nothing vnil hinder him from bringing forwanl 
such new matter as he may think fit 
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The fulfilment, ist each case, of the direct 
ends oi justice (in other words, rectitude of 
decision,) depends, m so fiEff as concerns the 
question of ^tct, upon the complete fbrth- 
comingness of all things and persons whose 
presence is necessary thereto in the character 
of sources of evidence. The qfficieficy of ike 
dedsion depends upon tiie complete forth- 
comingness of all things and persons which, 
for the purpose of justiciahility, it is necessary 
should be at the disposal of the judicatory. 

There exists not that sort of cause in which, 
to this or that party on one or other side of the 
cause (but more especially on the defendant's 
side,) it may not happen to have an interest 
in preventing the forthcomingness either of 
persons or tMngs, to one or other, or both, of 
the judicial purposes just mentioned. 

There exists not that species of cause in 
which it is not the interest of eadi party that 
every witness whose testimony would, if de- 
livered, operate to his disadvantage, should 
be prevented firom delivering it. Nor is this 
interest necessarily, and in all cases (though 
naturally and in most cases it will be,) a si- 
nister one. For, in the instance of any given 
witness, suppose his testimony about to be 
felse, and at the same time Ukely to gain 
credence. Though on account of tne impos- 
sibility of establishing, to any legal purpose, 
the existence of both these facts, it could 
never be right for the law itself to lend its 
assistance to any such evasion, nor so much 
as to leave the attempt dispunishable ; yet 
in a moral pcint of view, supposing the ex- 
pectation of the eventual imion of the two 
disastrous incidents sincere, and to a certain 
degree intense, it would not be easy (it should 
seem) to find in it a just .ground of censure. 

As little exists there that species of cause, 
in or on occasion of which it may not happen 
to this or that party on either side (more 
particularly on the defendant's side^ to be, 
by decision of the judge (direct or incidental,) 
subjected to some obligation, which, for the 
fulfilment of it, requires the forthcomingness 
of this or that person, or this or that thing 
or aggregate mass of things, to the purpose 
of his or its being at the disposal of the ju- 
dicatory ; — some obligation, the fulfilment of 
which, as being attended with evil in some 
shape or other to the party on whom it should 
be imposed, it will be his interest (and thence 
naturally his inclination) to escape from. 

It is evident, that all information calculated 
to assist either of the parties in removing out 
of the way, either sources of evidence, or 
anything else which for purposes of justicia- 
bility ought to be forthcoming, should (if prac- 
ticable without preponderant disadvantage) be 
withheld. The demand for privacy on this 
account is chiefly confined to investigatorial 
procedure : when the case is ripe for being 
Iffought to trial, it will in general be practi* 



cable to take other securities against the frus- 
tration of the ends of justice in this way. 
Discretionary power ought therefore to be 
vested in the judge, to give temporary privacy 
to the preliminary examinations taken in the 
course of investigatorial procedare. Their 
subsequent publication would in general be a 
sufficient security against the excerdse of this 
power for any but proper pturpoaes, or on any 
but proper occasions. 

Purpose 4. Preservatiim of pecuniary re* 
putation. 

The demand for the application of the prin- 
ciple of secrecy to this purpose, is of great 
extent and variety. 

In almost every court of justice, in almost 
every day's practice, cases present themselves 
in \Wbdch, without a correct acquaintance with 
the pecuniary fiiculties of one or both parties, 
nothing that deserves the name of justice can 
be done. 

On the other hand, neither are cases much 
less frequent, in which a public disclosure of 
those circumstances would, on whichever side 
it fell, be productive of inconvenience, pre- 
ponderating in some cases over every advan- 
tage derivable from such knowledge. 

1. For the purpose of punishment, a ne- 
cessary point of knowledge is the pecuniary 
ability of the one party, the delinquent. 

2. For the purpose <^ sati^iMStion, the fi- 
nances of two parties (the delinquent and the 
party injured) are included in the demand 
for knowledge. 

3. Let the suit be one in which costs are 
incurred. Not to speak of any such enor- 
mous and undiscriminating and oppressive 
load of factitious costs as that which, under 
judge-made law, has, by the power and to 
the profit of judges and their confederates, 
been created and preserved,* there are few 
causes individually taken, and no sort of cause 
specifically taken, in which costs, necessary 
and unavoidable costs, have not place. Of 
these, at the conclusion of the cause or causes, 
some disposition cannot but be made. Nor 
can that disposition be conformable to utility 
and justice, unless, for the prodigious dis- 
proportion which may happen to have place 
between the pecuniary circumstances of one 
party and the pecuniary circumstances of an- 
other party, some eventual provision be made, 
and thereupon some accoimt be rendered liable 
to be taken. 

4. Knowledge of the circumstances of the 
debtor is necessary to the judge, to enable 
him to do justice as between him and his 
creditors — whether on a criminal, or on a 
non-criminal score. 

5. In case of danger to ultimate solvency, 
knowledge of the time or times, mode or 
modes, to which, without ultimate, or at 

• See " Scotch Reform^'^ Letter I. in Vol V, 
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least without preponderant, prejudice to the 
creditor, the payment may be adjusted, — 
may be necessary to the judge to enable him 
to preserve the defendant debtor from unne- 
cessary ruin. 

6. In addition to the knowledge of the 
aggregate amount of his debts, knowledge 
of the circumstances of the creditors to whom 
they are respectively due may be necessary 
to the judge, to enable him to preserve from 
unequid and unreasonable loss, third persons, 
not parties to the suit by which the demand 
for the inquiry has been produced. 

To an English lawyer, considerations such 
as the above will scarce appear worthy of a 
thought. In his hands, the knots in question 
(like so many others) are cut, as with a 
sword, by a magnanimous contempt for all 
such niceties. It is by such magnanimity that 
the coffers of English judges are gorged with 
the accumulated pittances of the distressed 
— the promiscuous spoils of creditors and 
debtors. 

It is only by the examination of the party — 
the vivd voce examination, that his pecuniary 
circumstances can in general be established 
with any approach to accuracy. But (espe- 
cially if performed in time) this operation 
would, in nine cases out of ten, or nineteen 
out of twenty, dry up the source of profitable 
misery. Hence it is that the presence of the 
creditors is accordingly not less intolerable to 
the eye of the insolvent debtor, than that of 
creditor and debtor is to the English judge. 
In cases to a vast extent, the ear of the judge 
is inexorably shut to all evidence respecting 
the pecuniary circumstances of parties. On 
what -occasion is any such disposition mani- 
fested, as that of adjusting time and mode 
of payment to ability? On what occasion is 
any regard paid to the interest-s of co-creditors, 
who, unsuspicious of the danger, are not par- 
ties to the suit ? What steam-engine is there, 
that, beating upon a mass of iron, would pay 
less regard than is paid by an English judge, 
with bis capias or his ./Sen facias, to aU such 
trifles ? 

On these points, is his ear open to any- 
thing in the shape of evidence ? It is open 
to inference — open to the very worst that 
can be found, to the exclusion of this best, 
evidence : open to what, in the character of 
a witness, a third person (perhaps a stranger) 
shall suppose in relation to the party's cir- 
cumstances : open to what the party himself 
shall think fit to say of them, delivering his 
testimony without the possibility of being 
questioned — delivering it in the shape of 
affidavit evidence. 

Purpose 5. Fifth purpose of privacy. Pre- 
vention of needless violation to the reputation 
of individuals and the peace of families. 

On the occasion of those disputes which 
are Ui^ble to have place between individuals. 



instances are frequent, in which, either no 
such blame as deserves punishment has place 
on any side, or none but such, for the re- 
pression of which, the quantity of suffering 
(in the shape of expense, and other shapes) 
unavoidably attached to the process of liti- 
gation, is of itself sufficient : much more if 
any part of that vast load of fiurtitious vexa- 
tion be added to it, which is so much in use 
to be added to it. 

At the same time, in many a cause of this 
kind, such is the quantity of suffering pro- 
duced on the part of this or that party, or 
perhaps all the parties, by the mere exposure 
of such incidents as have happened to have 
place in the course of the dispute (in parti- 
cular, of the conduct maintained by them in 
the course of the dispute,) that, in compa- 
rison with the suffering thus unintentionally 
produced, any suffering, that by any express, 
act of the judge, would on the occasion in 
question be intentionally produced, would be 
to any degree inferior in its amount.* 

• This is more particularly true in the case of 
disputes in which the disputants are nearly re- 
lated to one another — more especially between 
husband and wife, parent and cnild. 

Under the anti-revolutionary constitution of 
France, when the institution of letires de cachet 
was attacked on the ground of abuse, their sub- 
servience to the purpose of secrecy was brought 
to view in the way or justification or extenuation, 
and placed to the account of use. The persons 
thus consigned to imprisonment were i>er8on8 of 
distinction, members of high families, who, had 
they not been taken care of by a sort of extraor- 
dinary justice, would, under me dispensations of 
ordii^ary justice, have experienced a severer fate. 
Good in so far as it served to palliate die mischief 
of the institution, the plea was bad in so far as 
it served to reconcile men to the continuance 
of it. 

Before the accession of Louis XVI. the power 
of confining any number of persons for any length 
of time, for any cause or for none, was committed 
to single hands : and blank lettres de cachet were, 
it is said, an object of sale. 

At the accession of that weak but well-inten- 
tioned monarch, the evil was rendered more tole- 
rable, and thence, had anything endured, more 
durable. A court consisting of judges was esta* 
blished for the management of this business ; — 
a set of men who, setting^ out (as may naturally 
be supposed) with dispositions prone to philan- 
thropy, would as naturally in the cavern of mys- 
tery nave gradually worn them out^ and put on 
the character of theologo-inquisitorial despotism 
in their stead. Habits of general publicity, with, 
a withdrawing room for the purpose of occasional 
secrecy, would, as above, haveoeen the true and 
only remedy. But in that country (as under the 
Roman system, wheresoever in use) the whole 
system was too radically bad to admit of this or 
any other remedy. 

The judge who, sitting singly, takes all exa- 
minations in his closet, might have been required, 
under the requisite limitations and exceptions, to 
take them in open court. Few Aings would have 
been more easy, but nothing more radical, than 
such a change. 
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In so far as (without prejudice to the in- 
terest of the community in general, in respect 
of the direct ends of justice and of that sense 
of security which depends upon the persua- 
sion entertained of their being fidthfuUy pur- 
sued) any such suffering can be prevented 
from taking place, the general happiness of 
the community will (it is evident) receive 
proportionable increase. 

Vexation, whether to individuals or to the 
public, is brought to view under the head of 
Exclusion,* as a ground on which the door 
may sometimes with propriety be shut against 
evidence. But if in any case, without pre- 
ponderant inconvenience, the door of justice 
may be shut against the evidence itself, with 
much less inconvenience may it in that same 
case be shut against this or that individual, 
or against the public at large, in quality of 
co-auditors of the evidence. 

By means of this temperament, the direct 
ends of justice may be fulfilled, in many in- 
stances in which otherwise it might have 
been necessary to make a complete sacrifice 
of them to the collateral ends. The light of 
evidence, instead of being extinguished alto- 
gether, may be set to shine ttnder a bushel — 
under a bushel, and nevertheless, though in 
so confined a situation, fiilfil its office. 

Of these considerations, if just, the fol- 
lowing is the use which (it should seem) 
might be made in practice : — 

In cases in which punishment, for the be- 
nefit of the public, and for the sake of ex- 
ample, is out of the question, the subject of 
the contest being some matter of private 
right ; — supposing it sufficiently estfUilished 
that either party was desirous of substituting 
the private to the public mode, and the other 
not averse to it, it might, generally speak- 
ing, be of use, that (unless for special cause 
to be assigned by himself) the judge should, 
on the petition of either party, substitute to 
the ordinary or public, the private mode.f 

By a regulation to this effect, no small part 
of the vexation incident to litigation might 
be saved : a species of vexation teeming with 
a degree of suffering frequently exceeding in 

. * Book IX. Esclunon: Part II. Proper. 

f The proper mode or limitadon seems not 
unobvious: particular individuals on both sides 
to stand excluded, with or widiout consent, by 
authority of the judge. Under the same autho- 
rity, persons adndssible on each side, to be settled 
(either hidividuallv, or only as to number) by 
blank tickets of aomission delivered to the re- 
spective puurties. 

The principal and only constant use of publi- 
city is redudole to the setting as a watch over 
the conduct of the judge, such persons as, in case 
of misconduct on his part, may naturally be ex- 
pected not to be backward in proclaiming it The 
inspecting eyes of a few persons thus selected, 
W0II14 be more steadily efiectual than those of a 
promiscuous multitude. . 



its amount that which is produced by the 
expense, even under the vast increase which 
such part of the expense as is necessary and 
unavoidable receives from the amount of such 
part as is fictitious and useless. 

Against an arrangement to this effect^ three 
objections may be apt to present themselves : 

1. One is, that, by intimidation, this or that 
one of the litigants may be (as it were) com- 
pelled to join in the application ; or at any 
rate to forbear opposing it. 

2. Another is, that, in a case in which it 
would have been for his advantage that the 
proceeding shoidd have been public, he may, 
by false or feUadous representations, have 
been deceived into the giving his consent to 
its being carried on in the private mode. 

3. A third is, that, in numy instances in 
which the private mode is substituted (as 
above) to the public mode, the use of the 
theatre of justice in the character of a school 
of moral instruction will be done away. 

To the first and second objections it may 
be answered, that against the mischief thus 
apprehended, two remedies present them- 
selves : — 

One consists in the probity of the judge. 
If in his opinion the case is of the number 
of those in which publicity would have been 
more subservient to the purposes of justice 
than privacy ; in this case, though the pos- 
sibility of letting in the public at large in the 
character of spectators is gone by, yet, by 
himself, or by some person under his direc- 
tion, minutes having been taken of what 
passed, — it will rest with him to take order 
for the publication of those minutes, laying 
the burthen of the expense on whichever 
shoulders seem best adapted for it. 

If, in the course taken by any party for 
the obtaining the consent of any other to the 
substitution of the private to the public mode, 
any sign of intimidation or firaud should be ob- 
served, it may rest with him to inflict more- 
over on the offending party whatever censure 
may appear suitable to the case ; viz. by ex- 
pression of disapprobation, or by addition 
made to the expense of divulgation (as by 
adding to the number of copies to be printed 
at the offender's expense,) &c 

The punishment will tnen be analogous to 
the offence ; and that in such a way as to 
give it its best chance of being efficacious. 
Good repute was the possession, to the value 
of which his sensibility stands indicated and 
proved, by the smister course which he took 
for the preservation of it : reputation is ac- 
cordingly the possession upon which the pu- 
nishment attaches, in such a way as to make 
a defalcation from it. 

The other remedy is one that may be left 
in the hands of the party himself. This re- 
medy consists in the liberty of printing and 
publishing the minutes at ms own expense. , 



Digitized by 



Google 



366 



RATIONALE OF JUDICIAL EVIDENCE. 



[Book II 



For the purpose of doing all that in this 
case seems proper or necessary to be done 
for the repression of such inconvenience as is 
liable to be produced by such publication, in 
cases in which the suffering produced by it 
will be excessive, — the judge might be al- 
lowed to mark upon the minutes bis disap- 
probation of any such publication : which note 
of censure, the party who persists notwith- 
standing in the design of publication, shall 
be under the obligation of including in it. 

Here, then, should publication be made not- 
withstanding, the effect of it will be to prefer 
as it were an appeal to the bar of the public, 
from the decision pronounced as to this point 
by the judge. In this way, between the judge 
and the litigant in question, a sort of silent 
litigation will take place, in the course of 
which the judge will act (as it is desirable he 
should) with all that advantage which it is 
in the nature of his commanding situation to 
put into the hands of him who occupies it. 

To the third objection, two answers pre- 
sent themselves : — 

One is, that, to whatever services the 
theatre of justice is capable of being made to 
render to society in the character of a school 
of moral instruction, no determinate number 
of causes is necessary. When all are defal- 
cated which the purpose here in question 
requires to be defalcated, there seems no de- 
terminate ground for any such apprehension 
as that the remainder will not be sufficient 
for this collateral purpose. 

The other is, that forasmuch as, in every 
such case, it would be in the power of the 
parties (agreeing in the manner in question) 
to deprive the public of the use of the theatre 
of justice in the character in question, either 
by not commencing the suit, or by compro- 
mising it (in which case the public would 
also be deprived of the use of it in that its 
principal character,*) — any such inferior loss 
as (to preserve individuals from unnecessary 
vexation) the public may be subjected to in 
respect of this collateral and inferior use, 
seems the less to be regretted. 

In causes in which the peace and honour 
of families is concerned, so long as there is 
any hope of reconciliation, there cannot be 
any sufficient objection to secrecy. 

Publicity in these cases (understand always 
if administered in the first instance) can have 
no better effect than that of pouring poison 
into whatever wounds have already been sus- 
tained.* 



• In the account given of the species of tribu- 
nals established in the Danish dominions under 
a name corresponding to that of Reconciliation 
Offices, secrecy is spolten of as a universally ex- 
tensive and inviolable law. 

Reasona may be conceived, which, under an 
institution circnmstanced as that was, might 
operate in justification of that universality, at the 



Should the pacific endeavours of the judge 
have proved ineffectual — should reconciliation 
prove hopeless, hostility and suspicion stiU 
alive, and seeking every advantage, — ^then is 

same time without lessening its incompetence in 
the character of a general principle in judicature. 

1. From the cognizance of that institution, the 
class of causes in which generally the demand 
for the principle of^pubhcity is at its highest 
pitch (viz. penal causes^ are exempted. 

2. It is obvious, as already observed, how in. 
timate the connexion is between secrecy of pro- 
cedure and hope of reconciliatioti. 

3. The powers of that extraordinary tribunal 
do not extend to the pronouncing a dennitive de* 
cision, unless b^ consent of parties. Supposing, 
therefore, that, in the ordinary courts, the course 
of proceeding has more or less of the light of 
publicity to illuminate it, — this light it rests with 
the party to take the fuU benefit of, if he please. 
The decision of the Reconciliation Court is pro* 
nounced : is he satisfied with it ? publicity is 
of no use to him; is he dissatisfied? the ordi. 
nar;^ courts are open to him : do they afford >u» 
blicity? he has tne benefit of it; do they refuse 
it ? the secrecy of the procedure in the Reconci* 
liation Courts is at any rate no new imp^ection 
in the system of judicature. 

4 At the commencement of the institution in 

auestion, it was natural that the persons to whom 
le management of it was intrusted should be 
persons at once possessing and deserving the 
highest share of public confidence: stimumted, 
and at the same time confined \rithin the pale of 
probity, by that enthusiasm, without which na 
considerable reforms can ever be so mu<^ as at» 
tempted. The demand for publicity in its most 
essential character, that of a check to improbity, 
might, therefore, in these individual instances, 
be not altogether without reason, consider^ as 
superseded and rendered unnecessary. But a 
confidence of this sort, how well soever placed 
in those individual instances, might be very much 
misplaced, if, by being rendered perpetual, it 
were extended to an indefinite line of successors;, 
of whom nothing could be known, except that to 
their case no such securities for zeal and probity, 
as above described, would have any application. 
5. Of this extraordinary svstem of^ tribunals, 
the object — the principal, ir not only, object ■~. 
was the rescuing the people from the depredation 
which, in that country as well as in every other^ 
has, under the auspices of the technical system, 
been the real object of the established course or 
procedure. The sensations excited in the breasts 
of the men of law of all descriptions (ofiiciid and 
professional) attached to the regular tribunals, 
would of course be sueh as those with which a 
fiock of half-starved wolves might be supposed 
to be tormented, when a flock of sheep has just 
been rescued by the shepherd from thai fangs. 

In this state of thin^, any little enora into 
which the newly-established magistrates might 
chance to fall — anv weaknesses which it might 
happen to them to betray — would of course be 
fastened upon with avidity, commented upon with 
malignity, painted in agsravated colours, and 
drculated with unwearied assiduity in idl cir- 
cles from which defeat or obstruction to the new 
system could be hoped. Against such hostility, 
secrecy, if not a necessary or eligible, was at any 
rate a very natural, and at least excusable, de* 
fence. 
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the time for eitber of tbe parties (though even 
then at his peril) to demand his pound of flesh, 
his right of tormenting his adversary, by drag- 
ging into daylight all those shades in his cha- 
racter, which (for the tranquillity or reputation 
of one or both parties, their fomilies, and other 
connexions) had better have remained in 
darkness. I say at his peril ; for if, ujpon the 
continuance and completion (that is, m part, 
if necessary, the repetition) of the investiga. 
tion in public, it should appear that this sort 
of appeal had for its cause the malignant sa- 
tisfection of inflicting on the adversary this 
species of vexation, and that no real appre- 
hension of partiality or misconduct in any 
other shape bore any part of it, — there seems 
no reason why mahdous vexation in this 
shape should go unpunished, any more than 
in any other. The character in which the 
vexation operates is that of an offence against 
reputation — an offence of which the hand of 
the judge, as in case of conviction on a fidse 
accusation, has been made the unwilling in- 
strument. 

Let but the right of appeal be reserved — 
in that case, — though in the court below 
publicity were ultimately and peremptorily 
refused by the judge, the only serious part, of 
the mischief against which publicity is par- 
ticularly calculated to operate as a security, 
would be avoided. At the court of appeal, it 
is here assumed that, sooner or later, even in 
causes in which the demand for secrecy is the 
strongest, it is in the power of the appellant 
(alway at his peril) to force publicity. 

But such (it may be still observed) is 
sometimes the force of malice, that, notwith- 
standing any punishment that can be thus 
denounced, one of the parties, for the plea- 
sure of injuring the reputation of the other 
— r of perpetrating the mischief, whatever it 
be, to which the fiEunily or any part of it is 
exposed, — will persevere to the last in the 
demand of publicity. Possibly : since men 
are every now and then ^ to be found, who, 
for the pleasure of depriving an adversary of 
life, are content to risk their own. Against 
defiunation, when practised in any of the or- 
dinary ways — by word of mouth, by writing, 
or in print — the ptmishments appointed for 
that offence are not always effectual. True : 
but that is no more than may be said of every 
other sort of offence, and every other sort of 
punishment : and after all, the worst mis- 
chief arising from publicity is ' always a li- 
mited one; whereas the mischief attached to 
inviolable secrecy in judicature is altogether 
boundless. Whatever may be the punishment 
annexed to defiunation when committed in 
any of the ordinary virays, and whatever in 
these cases may be its degree of efficacy, a 
much superior degree of efficacy may be ex- 
pected from it where it has for its object 
deiieunation committed or attempted to be 



committed in this extraordinary way. In 
the former case, the passion finds nothing to 
oppose it : in tiie latter case, it finds itself 
opposed by whatever can be done, either in 
the way of advice or examination, by the 
authority of the judge. Finding security 
(security purely pecuniary, constituted by the 
apprehension of the loss of a fixed sum of 
money) is the remedy in common use against 
known or apprehended malice: and among 
the instances in which it is employed, how 
small is the proportion of those in wldch it 
fiuls of answering its intended purpose 1 

Purpose 6. Regard to decency. 

Among the cases in which the demand for 
secrecy is created by a regard to the peace 
and honour of individuals and families, those 
in which the injury has its root in the sexual 
appetite, claim the like attention by this ad- 
ditional title. 

If on this sc<M'e it be proper that exdu- 
sidn from the right of attendance should be 
pronounced upon any description of persons 
by the authority of the legislator and the 
judge, the classes it would fall upon would 
naturally be the female sex in general, and, 
in both sexes, minors below a certain age ; 
more especially in the case of any of those 
irregularities of the sexual appetite, in which 
the error regards the spedes or the sex. 

On a subject of this sort, reason stands so 
little chance of being r^^ded, that reason- 
ing would be but ill bestowed. The topic 
being thus brought to view, discussion and 
dedsion may be abandoned to those in whose 
eyes all the others might comparatively ap« 
pear of small importance. 

Minors being under power, it will rest 
with parents and guardians to keep them 
out of such scenes, or of any other such 
scenes by which their morals may be put in 
jeopardy. Answer per contrci : It is easier 
for the judge to guard the entrance into 
court, than for a parent or guardian to guard 
all the roads that lead to it. 

How shall age be tried for this purpose ? 
An attempt to try age by view produced the 
insurrection under Wat Tyler and Jack Straw. 
A discretionary power of exdusion on this 
ground to be exerdsed on view (view of the 
countenance without ulterior scrutiny,) shall 
it be lodged in the hands of the judge ? 

In England, the resort of persons of the 
female sex to scenes so little suited tq fe- 
male delicacy, has been a frequent subject of 
animadversion. Exclusion in this case (sup- 
posing it worth while) could no otherwise be 
effected than by the authority of the judge. 
The subject, however, can scarcely present 
itself as of light importance to the sort of 
reformers who of late years have busied them- 
selves so much about print-shops, and who, 
whai they have exduded loose characters 
firom this or that house or garden, concdve 



Digitized by 



Google 



dG8 



RATIONALE OP JUDICIAL EJVlDBTiCE. 



[Book It 



themselves to have extiiiguished looseness ; 
like those politicians who, when without in- 
creasing capital they have increased the num- 
ber of places capable of being traded with, 
conceive themselves to have increased trade. 

Suppose courts of justice as well as print- 
shops sufficiently fenced, what is to be done 
with bathing places ? amongstothers, with the 
sea coast and the shores of rivers ?* 

Purpose 7. Preservation of state secrets 
from disclosure. 

To give the question a body, and that the 
discussion may be somewhat more useful than 
a mutual beatmg of the air in the dark, let us 
frame a feigned case out of a real one. On 
the occasion of the peace that ensued in 1806 
between France and Atistcia after the battle 
of Attsterlitz, and the change that took place 
soon afterwards in the British administra- 
tion, parliament received from the departing 
ministry a communication of the negotiations 
that had preceded the rupture terminated by 
that peace. The communication thus made, 
was charged with imprudence : the military 
weakness of your late unfortunate aHies, the 
weakness of their councils, the intellectual 
weakness of the persons by whom those 
councils were conducted, the designs enter- 
tained in your fiivour by other powers who 



* When a person of the female sex has re- 
ceived an insult of a nature offensive to decency 
(especially if to vouth and vurginity refined ha- 
bits of life be added,) it is no small aggravation 
of the injury to be obliged, on pain ofseeingthe 
author triumph in impunity, to come forward, 
as in England, and give a description of it, in 
the face of a mixed and formidable company of 
starers, many of them adversaries. Females have 
been seen to faint under such trials. The endea- 
vour on the part of lovers and male relations to 
supply in this respect the deficiencies of law. is 
among the causes that give birth to duels. Wnen 
death ensues, then comes the judfi:e, who, in the 
case of this species of misery, taught by his books 
to regard the diffierenee between consent and non. 
consent as of no importance, urges the jury to 
consign the defender of a sister or a daughter's 
honour, to the fate allotted to midnight assassins 
and incendiaries. 

When the injury is greater, as in case of rape, 
the trial of the i^jurni is less severe. By the 
horror of the crime, and the idea of the punish- 
ment, lighter thoughts are to a certain degree 
subdued in the bosoms of the audience : wliile 
the like sentiments, acting as a stimulus on ^e 
mind of the injured sufferer, support her spirits 
under the conflict. 

When life — the life of the defendant — is at 
stake, any additional danger that might be looked 
upon as attendant upon a mode of examination 
comparatively secret, might appear to some too 
high a price to pay for the preservation of female 
delicacy. Place that catastrophe out of the ques- 
tion, the proportion between inconvenience and 
mconvenience will show itself in a point of view 
materially different: the suffering of the injured, 
greater— the danger to the supposed iiyurer, of 
less magnitude. 



were in a way to become your allies ; — aU 
these rit was said) you have betrayed : such 
is the imprudence ; and what is the probable 
consequence? That on future contingent 
occasions, powers who otherwise might have 
become your aUics, will shrink from your al^ 
liance, deterred by the apprehension of the 
like imprudence. 

Such was the imputation : as to the justice 
or injustice of it, it is altogether foreign to 
the present purpose. To adapt the case to 
the present purpose : — suppose that the con- 
duct of the British administration, antece-* 
dently to that disaster, had been made the 
subject of a charge of corruption ; and 8up<< 
pose that, for the pronouncing a judicial de- 
cision upon that charge, it Would have been 
necessary that the communication spontane- 
ously made as above should have been pro- 
duced in the character of evidence ; and, for 
the argument's sake, suppose it sufficiently 
established, that, from the uiurestricted pub- 
licity of that evidence, the inconveniences 
above spoken of would have ensued ; and that 
the weight of those circumstances would have 
been preponderant over any advantage that 
could have been produced by the punishment 
of the persons participating in that crime. 

Here, then, would have been two great evils^ 
one of which, under the system of inflexible 
publicity, must necessarily have been submit- 
ted to : on the one hand, impunity and conse- 
quent encouragement to a public crime of the 
most dangerous description ; on the other hand« 
offence given to foreign powers, and the coun- 
try eventually deprived of assistance which 
might be necessary to its preservation. 

By a considerate relaxation of a system^ 
which, inestimably beneficial as it has been 
in its general tendency, was introduced with- 
out consideration, and has been pursued in 
the same manner, both these evils might in 
the supposed case in question be avoided. 

To give a detailed plan for this ideal pur- 
pose would occupy more space than could be 
spared. But, as to leading principles, prece- 
dents not inadequate to the purpose might 
be found without straying out of the field 
of English practice. The privacy of secret 
committees, though as yet confined to pre- 
paratory inquiry, might on an emergency of 
this sort be extended to definitive ju^ca- 
ture : the mode in which, in equity procedure, 
the examining judges are appointed by the 
parties — appointed out of a body of men to a 
certain degree select, — and (to come nearer 
the mark) the mode in which two of the 
fifteen judges are chosen in the House of 
Commons for the trial of election causes, — > 
would afford a more promising security for 
impartiality than could be afforded by any 
committee chosen (though it were in the way 
of ballot) in either House. 



Digitized by 



Google 



c«. i.3 



SECURITIES ^PUBLICITY AND PRIVACY. 



90^ 



% 4. Precautions to be observed in the appli- 
cation of the principle of privacy. 

Whatever be the restriction applied to the 
principle of absolute publicity, care must be 
taken that the mischief resulting from the 
restriction be not preponderant over the ad- 
vantage; that the advantage^ consisting in 
the avoidance of vexation (the inconvenience 
opposite to the collateral ends of justice,) be 
not outweighed by any considerable abate- 
ment of the security necessary with reference 
to the direct ends, or rather to all the ends, 
of justice. 

The following are a few precautions, by the 
observance of which, whatever advantage de- 
pending on the relaxation of the principle of 
publicity be pursued, the more important se- 
curity a^orded by the general observance of 
that principle may (it should seem) be main- 
tained, either altogether undiminished, or 
without any diminution worth regarding : — 

. . In no case should the concealment be 
foreknown to be perpetual and indefinite. 
For to admit of any such case, would be to 
confer on the judge under whose direction 
the evidence were to be collected, and the 
inquiry in other respects carried on, a power 
completely arbitrary; since, in relation to 
the business in question, let his conduct be 
ever so flagitious and indefensible, by the sup- 
position he is, by means of the concealment 
in question, completely protected from every 
unpleasant consequence ; protected not only 
against punishment — legal punishmenti but 
against shame. 

At all events, in the hands of every party 
interested must be lodged (to be exercised 
on some terms or other, ^ in the first place, 
the power of establishmg each act, each 
word, by proper memorials; in the next 
place, the power of eventually bringing those 
memorials to light. If, in the case of a secret 
scrutiny, the examination be performed vivd 
voce, questions and answers both should be 
minuted ipsissimia verbis, and the authenti- 
city of the minutes established in the strictest 
and most satisfactory mode. 

2. In no case let the privacy extend be- 
yond the purpose : let no degree of privacy 
be produced (if one may so say) in waste. 
For every restriction put upon publicity, in 
tendency at least (whether m actual effect or 
not) infringes upon the habit, and weakens 
the sense of responsibility on the part of the 
judge. 

3. Care in particular should be taken not 
to have two different sets of tribunals ; one 
of them reserved for secret causes. The tri- 
bunals reserved for secret causes will be so 
many seats of despotism ; more especially if 
composed of judges who never judge but in 
secret. Under a j udge trained up (as it were) 
from infancy to act under the controul of the 

Vol. VL 



public eye, secrecy in this or that particular 
cause will be comparatively exempt from dan-t 
ger : the sense of responsibility, the habit of 
salutary self-restraint, formed under the dis-^ 
dpline of the public school, will not be sud- 
denly thrown off in the closet. 

4. Instead of secret courts, of which there 
should not anywhere be a single one, let 
there be to every court a private chamber or 
withdrawing room : behind the bench, a door 
opening into a small apartment, into which 
the judge, calling to him the persons requi- 
site, may withdraw one minute, and return 
the next« the audience in the court remaining 
undisplaced.* 

In this way, just so much of the inquiry is 
kept secret as the purpose requires to be kept 
secret, and no more. In one and the same 
cause, the interrogation of one deponent may 
be performed in secret, that of another in 
public : even of the same deponent, one part 
of the examination may be performed in ther 
one mode, another in the other mode. 

§ 5. Cases particularly unmeet for privacy. 

In cases of a non-criminal nature, betweerf 
individual and individual, — so long as the 
fitculty of attendance for himself and a suffi-- 
cient number of his nominees is secured w 
each person having a distinct interest in the 
cause, the privacy can be attended with na 
other inconvenience except the loss of the 
casual security afforded for the correctness 
and completeness of the evidence, by the 
chance of ulterior witnesses, as above ex- 
plained (a chance which will only apply to* 
here and there a particular case,) and the iiv- 
fringement made in the habit of responsibility 
on the part of the judge. 

In the case of offences of a criminal nature^ 
— and in particular those in the punishment 
of which the members of the govemmentf 
or the public at large % have an interest, — 
privacy is fitr from being equally exempt from 
danger. 

l%e interest which the public at large have 
in the conformity of the procedure to the 
several ends of justice, added to the general 



* In this way, no such afiront would be put 
upon the public as is habituallv, and (though 
naturally enough) not necessarily, put upon it, 
in the two houses of the British parliament, by 
the operation of clearing the house. 

f E. g. endeavours to overturn the govern- 
ment; endeavours CO excite Resistance to the 
government) endcsftvours to injure the reputation 
of ^he governing body, or this or that particular 
member of it^ actions against any member of the 
governing body for abuse of the powers or ftinc-' 
tions attached to his station ^ election causes \ suits 
relative fo the right Of occupying this or that 
public station. 

X Predatory offences, — theft, highway robbery^ 
housebreaking; rape; incendiarism; homicidcff 



m some cases. 
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reasons that plead in fiivour of publicity (as 
above,) seem sufficient to establish the rule of 
unrestrained publicity in the character of the 
general rule. What remains to be considered 
is, whether, among the above-mentioned 
reasons in fevour of privacy, there be any 
which in a case of this class can constitute 
a sufficient ground for the establishment of 
an exception to that general rule. 

1. The judge without the concurrence of 
either party — the judge alone, could not pre- 
sent so much as a colourable reason for any 
mode or degree of privacy. 

2. Nor yet the judge and the prosecutor 
together. In other words, it would not be 
eligible that the judge, at the instance of the 
prosecutor alone, should, for any cause, with- 
draw the procedure from the cognizance of 
the public at large. 

Whatsoever be the form of government — 
monarchical, aristocratical, democratical, or 
mixed — the sort of dependence or connexion 
which can scarcely fail of subsisting as be- 
tween the judge and the members of the ad- 
ministration, is such, that, to a person in the 
situation of defendant in any cause in which 
any member of that body (as such) has any 
personal interest, the eventual protection of 
the public eye is a security too important 
to be foregone : the vexation — the greatest 
vexation — that could befal the public func- 
tionary for want of that privacy wluch, in a 
case between individual and individual, might 
without preponderant danger be allowed, 
would be confined to the individual : but, in 
case of misdeddon to the prejudice of the 
defendant, and undue punishment in conse- 
quence (beades that to the individual the 
affliction of the punishment in this case would 
be so much greater than that of the vexation 
on the other,) the alarm which a bare suspi- 
cion of such unjust punishment is calculated 
to excite, would, in respect of its extent, be 
an additional and more serious evil : and al- 
though there were no other cause, the simple 
fact of a desire on the part of the prosecutor, 
and a consent on the part of the judge, to 
withdraw the procedure from the cognizance 
of the public eye, would of itself be a ground 
of alarm, neither unnatural nor unreasonable. 

The minutes being in this case taken, and 
taken ipsUsimU verbis, — if, when the proof 
had been dosed, the minutes were to be read 
in the presence of the defendant and of the 
open committee of the public — if, in answer 
to appropriate questions, the defendant were 
then, in the presence of the public, to recog- 
nise the correctness of the statement, — the 
security thus afforded to him against misre- 
presentation, would (it might be supposed) 
be sufficient for the purpose. 

If, however, throughout the whole of his 
examination, the defendant were to be alto- 
gether destitute of assbtance and support 



(as in Roman procedure is actually the case,) 
no such security would be sufficient. Having 
no one to bear witness for him, intimidations 
of all kinds may, on the part of the judge, 
or on the part of the judge and prosecutor, 
be applied to him, and (if unsuccessfid) dis- 
avowed. On the occasion of the public hear- 
ing (as above,) it may happen to him to come 
r^y-instructed — and by such irresistible au- 
thority — what to say, and what not to say. 

Corrupt indeed must be the state of jus- 
tice, where such abuses are not at the worst 
extremely rare ; but (be the abuse itself ever 
so rare) what in the midst of such darknes(s 
cannot reasonably be expected to be rare, is 
the apprehension of it. 

What if, no such abuse being really prac- 
tised, the defendant, temerariously,or through 
mala fides, should set up a Mse complaint of 
it ? If indeed he is prudent, and at the same 
time not without hope of what is called mercy 
(absolute or comparative,) he certainly will 
not pursue a course at once so injurious and 
so offensive. But, that hope of mercy should 
be altogether wanting, cannot, in a case of 
this di^, be an unfrequent occurrence : nor 
yet, where revenge can promise itself an im- 
mediate gratification, is any such imprudence 
out of nature. 

Under every government, cases will occur, 
in which (not to speak of pretences) there 
may be just grounds for wishing that the evi- 
dence may be, more or less of it, kept secret. 
Suppose, for example, the occasion of the 
supposed offence to be a transaction, the dis- 
closure of which would betray the military 
projects or the military weakness of the 
state ; or a transaction, exposing to obloquy 
the conduct of some foreign state. Be the 
mischief of publidty preponderant or not, 
few indeed wiU be the poUtical states (none, 
perhaps, but the English and the Anglo-Ame- 
rican) in which the members of the admini- 
stration, whose conduct might by thedisdosnre 
be exposed to censure, would luive self-denial 
suffident to forbear availing themselves of 
the plea for withdrawing it from the scrutiny 
of the public eye. 

In a case of this kind, a'sort of middle course 
might be observed. In the class of profes- 
sional lawyers, l^ere can never be wanting, 
in every country, men of reputation, adequate 
to be trusted vrith such secrets, if bound to 
secrecy by an oath, or other the most solemn 
engagement in use. Out of a list formed for 
this purpose, but formed at a period anterior 
to that in which the individual cause could 
have come into contemplation, let the defend- 
ant, in such case, have the liberty of choice. 
The professional assistant thus chosen, with- 
out being near enough to prompt the defen- 
dant in Us answers, might be present to the 
purpose of witnessing any impropriety of con- 
duct (suppoBiBg it to take place) on the part 
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of the judge, and by that means to serve as 
a security, against its taking place, and to at- 
test its not having taken place. 

What if the defendant should be too poor 
to pay, on the occasion, the price of profes- 
sional assistance ? He must, on this as on 
other occasions, obtain it through charity, or 
remain destitute of it. But in a case of this 
sort, which is always a case of extensive ex- 
pectation and interest, charity for this pur- 
pose can scarcely Ml oJP being at hand, either 
on the part of sellers, or on the part of pur- 
diasers. 

3. Nor yet would it be conducive to the 
ends of justice, that in a ease of this descrip- 
tion it should rest with the judge to with- 
draw the procedure from the cognizance of 
the public at large, at the instance of a de- 
fendant ; to withdraw it, at any rate but so 
that, the prosecutor (if there be one) be pre- 
sent on each examination, with at least one 
professional assistant, by way of witness, at 
his choice. Without this check (supposing, 
<m the part of the judge, any undue partiality 
in fiivour of the defendant's side) matters 
might easily be so arranged as that the ac- 
quittal of the defendant, l^ough guilty, might 
be the result ; and this without bemg pro- 
ductive of any of that disrepute which would 
naturally atta[ch upon the conduct of the judge 
who should give impunity to a malefiictor 
wiiose guilt was written in legible characters 
upon the fiiee of the evidence. 

The objection to the privacy extends not, 
however, beyond the case in which, in con- 
fflderation of the interest which the public at 
large has in the suppression of the offence, 
the judge stands interdicted from remitting 
the punishment attached to it. For wherever 
the power of remission obtains, the worst that 
can happen from the privacy is the exercise 
of that same power — the exercise of it in an 
indirect way, instead of a direct one. 

4. Nor yet, in the class of cases in question, 
would it be eligible that the mode of privacy 
in question should take place, although it 
were even at the joint solicitation of both 
parties (or say all parties,) as well as with 
the consent of the judge. 

The reason is, that here (as before) there 
is a party interested (viz. the public at large) 
whose interest might, by means of the pri- 
vacy in question, and a sort of conspiracy, 
more or less explicit, between the other per- 
sons concerned (the judge included) be made 
a sacrifice. Here (as before^ if the case be 
of the number of those in which, by the con- 
currence of those several parties (or, much 
more, if by any two or one of them) the pu- 
nishment incurred or supposed to be incurred 
by the defendant may avowedly be remitted, 
the objection sigainst privacy extends not to 
this case. 

So publication in the scriptural mode were 



kept open, privacy, as against publicity in 
the vivi voce mode (it might seem,) might be' 
maintained without inconvenience; at any 
rate, if ultimate decision and execution were 
not admitted till the public had had time 
sufficient for taking cognizance of the com- 
munication made to it. 

Several causes, however, concur in pre- 
venting the latter of these securities from be- 
ing an equivalent to both together. 

In the first place, it is not the whole of the 
evidence that is capable of being expressed 
by writing. Deportment (an article consti- 
tuting a considerable branch of drcumstantiat 
evidence, and itself distinguishable into a con- 
siderable number of varieties) is an article 
not communicable but in a very imperfect 
manner, to any that are not at once auditors 
and spectators. 

In the next place, the discourse published 
under the name of the depositions delivered 
viv& voce on the occasion in question, — is it 
reaUy, in tenor or in purport, the very evi- 
dence — neither more nor less than what on 
that time or occasion, was actually delivered ? 
For the completeness, as well as correctness,- 
of the evidence, the presence of an unre- 
stricted assemblage of bystanders affords a 
security which on some occasions may be 
absolutely necessary to the prevention of mis- 
conduct on the part c^the judge (misconduct, 
the fruit of which may be the violation of all 
the ends of justice) — a security, of which, 
in some cases, privacy, as against publicity 
in the vivd voce mode, may be absolutely de- 
structive. 

In the third place (the evidence being, or 
not being, represented as it was actually de- 
livered) — that which was delivered under 
the degree of privacy in question, — is it ex- 
actly the same as would have been delivered 
had the conduct of the judge been carried on 
under the controul of the public eye, in a 
state of unrestricted publicity ? 

The advantages of publicity, — whether 
considered in themselves, or in comparison 
with the advantages of secrecy (t. e. with the 
disadvantages of publicity) in the several 
cases in wUch the demand for secrecy pre- 
sents itself, — will be apt to appear different, 
according to the state of the constitutional 
branch of law in the country in question — ac- 
cording as the degree of influence possessed 
by the body of the people is more or less con- 
siderable. Under the republican institution? 
of British America (for example) it is evi- 
dent that the value set upon publicity should 
be at the highest pitch : nor, in this respect,- 
should one expect to see Britbh Europe in 
any considerable degree behind. 

Not that in respect of the real value of pub-' 
licity in this character of a security for goo<i 
judicature, there is any very distinct and as* 
signable difference.- But in raonarehies/ ihff 
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difficulty (if there be any) will naturally be 
to preyail on the government to give to the 
application of the principle of /m6/tct/y, the 
extent which abstract utility would require. 
Under a mixed constitution like the British, 
or a republican constitution like the Anglo- 
American, the difficulty would be to prevail 
on the people to view with complacency any 
such extent given to the principle oi privacy 
as the dictates of abstract utility might be 
thought to require. 

The class of causes in which, under a con- 
stitution more or less popular, it is more 
particularly material that the principle of 
publicity should be maintained, are such as 
may be termed constitutional caiBes— causes 
in which the government of the country may 
naturally be expected to take a more parti- 
cular interest, and in which (if in any) the 
sinister influence of government (that is of 
the other members of government) might 
be apprehended as likely to act wiui effect 
in the character of a sinister influence upon 
the probity of the judge. Such, for example, 
are — 

1. In penaUf Prosecutions for endeavours 
to subvert the government. 

2. Prosecutions for endeavours to excite 
resistance to the power of government on 
this or that particiUar occasion. 

8. Prosecutions for endeavours to injure 
the reputation of the public functionaries of 
the higher orders. 

4. Actions by individuals against the public 
ftmctionaries, especially of the higher orders, 
for abuse of power or influence. 

3. In non-penali. Election causes : suits in 
which the right to the possession of this or 
that public office is the subject-matter in 
dispute. 

Of all these sorts of causes (which, how- 
ever, are given but as examples,) there is 
not any one that comes within any of the 
classes marked out for secrecy. Thus far, 
therefore, the advocate of a popular consti- 
tution need find no objection to the applica- 
tion of the principle of publicity. 

Even under the most absolute monarchy, 
in a constitutional cause (as above described) 
it will not often happen to the sovereign to 
wish to see injustice done; it can never 
happen to him to be content to be regarded 
as harbouring such a wish. 

In all cases, therefore, except such in which 
he is seriously anxious that injustice should 
be done, he might at least suffer the evidence 
to be collected in public, without prejudice 
to his wishes. 

But the arguments? — the arguments of 
advocates in fovour of the prisoner, — might 
it not happen to them to be delivered in too 
popular a tone, especially where a question 
of law came to be discussed? In pursuit of 
professional celebrity and the praise of elo- 



quence, might it not be a natural endeavour 
on the part of the advocate to raise the spirit 
of the people, and point their passions against 
the existing order of things ? Supposing this 
inconvenience a preponderant one, the bar of 
secrecy might be applied to these effusions 
of rhetoric, leaving the evidence to be col- 
lected in public notwithstanding. 

English jurisprudence, supposing it on this 
ground to rest upon any rational principle, 
goes much fiuther in this track. In penal 
causes of the rank of felonies (high treason 
only excepted, and that by statute,) it im- 
poses absolute silence upon the defendant's 
advocate, so fer as the question of fttct is on 
the carpet. So jealous were the founders 
of the system, of the power of profession^, 
rhetoric over the affections of their fevourite 
dass of judges — so jealous (always sup- 
posing them to have consulted reason on the 
subject, which very likely they never did) — 
that by putting a gag into the mouths of the 
advocates, they determined to give the same 
sort of security to their judges that Ulysses, 
when amongst the Syrens, gave to his com- 
panions — by putting wax into their ears. 

If there were no other option than be- 
tween publicity in all cases and secrecy in 
all cases, there can be no doubt in fevour of 
which side it ought to declare itsel£ It is 
only in here and there a particular case, that 
secrecy is of any use .i. that publicity is liable 
to be productive of any inconvenience. The 
inconvenience, where it does happen, confines 
itself to a few individuals, and that in a few 
sorts of causes : the evil attached to secret 
judicature strikes against the whole body of 
the community — deprives the public of an 
indispensable security for good judicature — 
runs counter to all the ends of justice. 

§ 6. Errors of Roman and English law tjt 
respect to publicity and priv<icy. 

Such (as fiur as it can be represented by 
rough outline) is the course which, as be- 
tween publicity and privacy, seems, at the 
present advanced state of society, to be na- 
turally suggested by a solicitous and atten- 
tive regard to the ends of justice. 

Such, or not very different from it, would 
have been the course pursued in the civilized 
states of Europe, and in England in particu- 
lar, if, being devised and put together at any 
such advanced stage in the career of civiliza- 
tion, they had had for their authors men who 
had proposed to themselves the ends of jus- 
tice as th^ main object by which their la- 
bours were to be guided, and towards which 
they were to be directed. 

At the time wh«n the system of procedure 
had arrived at such a stage as to have taken 
a form and character of which it could 
not, without an extensive and sudden change 
of lights and views and interests, be divested ; 
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unhappily, both the two elements of aptitude, 
the two requisites to the pursuit of the right 
path as above sketched out (viz. probity and 
wisdom,) were, on the part of those in whose 
hands the power was lodged, everywhere 
wanting. 

In every country, the fashioning of the 
main body of the laws, and with it, of its ne- 
cessary appendage the system of procedure, 
was in the hands of men who, from the blind- 
ness which had place as well below them as 
above them, derived the faculty of taking for 
the main object of their exertions and ar- 
rangements their own personal, separate, and 
sinister interest : — the interest of the public, 
of the community in general, and thence the 
ends of justice, being either in no degree at 
all, or at best in a very subordinate and in- 
ferior degree, the objects of their regard. 

For the pursuit of those sinister ends, 
everywhere the stock of wisdom existing on 
the part of this class of men was abundantly 
sufficient : while, for the pursuing of the se- 
veral ends of justice on every occasion by the 
most direct and proper course, even had 'the 
suggestions of probity been listened to, the 
stodk of wisdom coiUd not but (as we go 
fiffther and fiurther back in the track of his- 
tory, cutting off thereby more and more of 
the now-accumulated stock of experience) 
have been proportionably deficient. 

Two opposite systems, the English and the 
Roman — both of them harsh, unreflecting 
uid unbending — both of them running to ex- 
tremes, blindly pursuing a general principle 
to the neglect or contempt of all requisite 
exceptions — divided between them, in Eng- 
land itself, the field of power ; while, upon 
the continent of Europe, the principle of pri- 
vacy, pushed to the pitch of absolute secrecy, 
covered the whole expanse. 

In the Roman procedure, as exemplified on 
the continent, the whole business of examina- 
tion is performed in secreto judids : in a place 
which, whether actually the private closet of 
the judge or not, is at any rate equally inac- 
cessible to the public at large. Screened by 
this means almost entirely from the force of 
the moral sanction, from thp tutelary inspec- 
tion of the public eye, — ^improbity and (what 
is still more common) indolence and indiffer- 
ence, may accomplish their ends with com- 
paratively little risk. The court above (for, 
under the Roman law, the check of appeal, 
being the only one, is almost uniformly ap- 
plied) — the court above, were they to disco- 
ver any marks of improbity apparent to their 
eyes, would naturally prevent it from taking 
effect. But under the system of privacy, it 
is only from the information given them by 
the inferior judges themselves, that the su- 
perior judges obtain what information they 
acquire concerning what is done by those 
inferior judges. & case of mere indolence, 



impropriety of conduct may rise to such a 
degree as to be continually giving birth to 
Mrrong decision, and frustrating the purposes 
of justice, without betraying itself by any sudi 
indications as wouldnecessuily find their way 
to the eye of the court above. And in case of 
improbity, or prepossession, — if the seducing 
motive or prejudice were either imbibed by 
the inferior judges from the superior, or shared 
with them in any other way, a check which 
at best (as we have seen) is but inadequate, 
would by that means be reduced to nothing. 

HappUy for England, that one of the two 
rival principles to which good fortune rather 
than wisdom had given the ascendant, was 
the principle of publicity. At first, the small 
body of men who in each district, imder the 
name of freeholders, lorded it over a larger 
body of slaves and other humble dependents, 
then, by degrees, a sort of select committee 
of that body, — gained or preserved, together 
with the right of access and the duty of at- 
tendance, a sort of influence which (by the 
favour of fortune) operated as a check upon 
the king's completely dependent creatures, 
who in this department of goverment operated 
as instrument of his will under the name of 
judges. 

But of the attendance of every such tribe 
of assessors — whether the promiscuous body 
of freeholders, or the committee of twelve 
under the name of jurors — publicity (and 
that in a degree unrestrained by any bounds 
but such as in this or that place came to be 
applied by casual and local and accidental 
circumstances) became a natural, and, as good 
fortune would have it, at length an insepa- 
rable, concomitant. 

In English judicature, therefore, the prin- 
dple of publicity predominates over the prin- 
ciple of secrecy ; and it is to this predominance, 
added to two or three other very simple prin- 
ciples, and not the less salutary for being sim- 
ple,* that, taken in the aggregate, the system 
of procedure is indebted for its being perhaps 
the least bad extant, instead of being among 
the worst. 

In English judicature, the genius of pub- 
licity predominates over its antagonist. In 
some parts of the system it is established : 
and in those parts, loud and universal and in- 
cessant are the praises of it. In other parts 
it is discarded : in those parts the principle 
of secrecy is watched over with a degree of 
attention and anxiety much beyond what is 
manifested for the maintenance of publicity. 
Publicity is adored— secrecy cultivated: in 
despite of adages, in despite of consistency, 
God and Mammon are served in the same 
breath. 

In common law, all is light : in equity law. 



* Such as cross-examination and the use of 
juries, however inconsistently, scantily, redun* 
dantly, and inappropriately applied. 
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all is darkness. The light is admirable : the 
idarkness no less admirable. Think not that 
the darkness, where darkness reigns, has any 
rational cause, or anything approaching to a 
rational cause. The circumstances presenting 
a demand for secrecy have above been brought 
to view : scarce any of them have any appli- 
^tion to any of the sorts of causes of wluch 
equity takes cognizance. At any rate, if a 
selection were made of the sorts of causes 
least apt to present a demand for secrecy, 
those of which equity takes cognizance might 
stand first upon the Ust; " I think ; therefore 
I exist," was the argument of Des Cartes : 
I exist ; therefore I have no need to think 
or be thought about, is the argument of juris- 
prudence. 

What are, and what are not, equity causes, 
I cannot (happily it is not here necessary) 
undertake to say : those by whom this ex- 
quisite sort of law is administered, do not 
themselves so much as profess to know. Two 
things, however, a man may venture to say, 
with some assurance : that there is not any 
sort of fact whatever inquired after in this 
extraordinary, this less trustworthy, this se- 
cret mode, ^hat may not at any time be sent 
to be inquired after in the ordinary, the more 
trustworthy, the public mode, by virtue of 
what is called directing an issue : that, — in 
this division of cases, to which the capacity 
of being inquired after in the secret mode is 
Confined, — the sorts of transactions in which 
the peace and honour of families are most 
liable to be wOunded, those in which the laws 
pf decency are most liable to be violated, and 
those in which pecuniary credit is most liable 
\q be injured, are not comprised. 

The reason for this secrecy (for there is a 
reason for it) is altogether curious : it is, lest 
the evidence delivered on each side should be 
opposed by counter-evidence delivered on the 
ptber. 

And why not suffer the testimony to un- 
dergo this correction and completion? Why 
not ? (for this reason has likewise its reason, 
its superior reason.) Why not ? For fear of 
perjury .* Such is the reason for not suffering 

* Gilbert*s Fomm Romanum [History and 
Practice of the Court of Chancery 1768,1 p. 109— 
(* But if the supplemental bill be move d for after 
publication *^ [viz. of the depositions taken in con- 
sequence of the original bill,] ** the court never 
S'ves them leave to examine anything Uiat was 
issue in the former cause, by reason of the 
manifest danger of subornation of perjury, where 
they have a sight of the examination of tne vit- 
pesaes.'* 

p. 117—" One of the judges of the court him- 
self anciently examined, and therefore he might 
form the interrogations out of the articles as he 
pleased : but the adverse party was to exhibit in- 
{errogations for the judge to examine upon; be- 
cause the matter upon Which the defendant might 
cross-examine to invalidate, might not be wHhin 
(hg articles i but no copies of the interrpgatorics 



evidence to be opposed by counter-evidence. 
Had it been the express object of these sages 
to encourage perjury, few means better adapt* 
ed to that purpose could have been devised. 

were to be riven to the adverse party.** [iVT. B- 
The above in the Roman Law.J 

P. 120— " Afterwards," [after expiration of 
rule to show cause why publication should not 
pass,] " there could be no examination of wit* 
nesses, unless by the special direction of the 
judffe, upon good cause shown, and an affidavit 
of the party, that he, or those employed by him, 
had not, nor would see the depositions of the 
witnesses, which were published, by reason of 
the manifest danger of peijury and subornation 
of witnesses, in case examinations should be al- 
lowed after publicatioD. But after publication 
there might oe editio instrumentorum, till the 
conclusion of the cause, because there was no 
danger of perjury, upon the proof of such noto- 
rious instruments." — [Peijury and subornation 
they therefore regard as more probable than the 
honest need of counter-evidence or counter-inter- 
rogation. If this were right, this should be a bar 
to all new trials.] 

P. 127 — ^'* The fair examination by commis- 
sioners is not to adjourn without necessity; be- 
cause that would be to harass the defendant by 
obliginghim to travel froniplace to place to cross- 
examine. And this affair must be performed 

as far as possible uno aotUf that there be as little 
opportunity as possible to divulge the depositions, 
that neither side may better the proof." 

P. 131 — " If due notice be given, one side 
proceeds and examines his witnesses; the other, 
if he does not examine, shall not have a new 
commission, unless affidavit be made of some 
reasonable cause of his non^ittendanoe, and that 
neither the party who did not examine, nor any 
for him, or by his direction or knowledge, has 
seen, heard, or been informed of the depositions 
taken, or any part of them, nor willhigly will 
see, &c till he has examined, or till publication : 
this is, that the defendant may not have an oppor- 
tunity of knowing what has been proved for Uie 
plaintiff, and so be able to contest it" 

P. 137—*' If it shall appear to the court, by 
affidavit or certificate of the plaintiff's, that the 
defendant's commissioners attended during the 
whole time of the execution of the commission, 
and pever exhibited anyinterrogatorie8|-an Una 
case, the court will never grant the defendant 
another commission, and he must take it for his 
pains; since he lay upon the watch and catdi, 
only to see what the plaintiff proved, and then, 
at another commission, to exhibit interrogatories 
adapted to such matters and questions as might 
tend to overthrow all that he had done : and he 
shall never be admitted to have this unfair ad- 
vantage over his adversary ; for if he is admitted, 
after having knowledge of all that his adversary 
has proved, to exhibit interrogatories, he may 
easily conceive what Interrogatories to exhibit, 
and how to hit the bird in the eye." 

P. 138 — *^ And care must be taken (if a new 
commission is granted) tint neither party add to 
or alter their interrogatories] they must examine 
upon the old interrogatories, which were exhi- 
bited at the former commission, and are not to 
add any new ones without special leave from the 
court ; and they are to be settled by a master, an4 
are never done but in extraprdinary cases**^ 
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The notion that seems to be implied, and 
in 8 manner assumed, in this arrangement, and 
the reasoning by which it is supported, is cu- 
rious enough. It is, that there exists a sort 
of natural fund of evidence, upon which it is 
in every man's power to draw for any quantity 
fi>r whidi he happens to have a demand : or 
else, that every man possesses a sort of manu- 
&ctory of evidence, in which it depends upon 
himself to manufecture at any time whatso- 
ever quantity of the article he has occasion 
for, for his own use. 

This unlimited fund of evidence — of what 
sort is it supposed to be ? — true and relevant 
evidence, or lalse evidence ? If true and re- 
levant, what advantage did the legislator pro- 
pose to justice from the suppression of it? If 
fidse evidence, what is there in this arrange- 
ment that can tend to discourage the manu- 
fiicture ? The party who, in consequence of 
what he has heard of the evidence (true or 
ftlse) that has been produced by his adversary, 
sets about the production of fiedse evidence, 
has therefore as well the will as the power to 
manufiicture fiilse evidence — whatever Mae 
evidence suits his purpose. What a suppo- 
sition ! and where is it that anything can be 
found to countenance it ? 

Will it be denied that true evidence is 
rather more frequent, and more easy to ob- 
tain, than false evidence ? But if so, the 
evidence suppressed by the arrangement in 
question is more likely to be true than fiEdse. 

Is it, that evidence is more likely to be fidse 
than true ? and being fiidse, to be deceptitious ? 
If this theory were correct, the practical in- 
ference would be, that the best course to 
take would be never to receive any evidence 
ataU. 

In the criminal branch, the open inquiry is 
regularly preceded by a secret one.* To what 
use the secrecy here ? Oh, it had once a use, 
though the use is gone : — no matter, it is 
not the less admirable. 



P. 141— '^ And since ^e very life and vitals of 
almost every cause, and of every^ man's property, 
lies in keepmg dose, and secretine his eviaence, 
till after the depositions are published, because 
after that there is an end of examining." 

P. 144 — ^'Neither the examinations nor depo- 
sitions, which are taken by commission, can be 
publisned in any case whatsoever, till publication 
18 duly passed by rule in the office, or by motion 
or petition ; for it may be done either way.*' 

P. 146—*' And in this case the pUintiffor de- 
fendant(as the casefaUs out)mu8tmake oath,and 
so must his clerk in court, or solicitor, * that they 
have neither seen, heard, read, or been informed 
of any of the contents of the depositions taken 
in that cause; nor will they hear, see, read, or be 
informed of the same, till publication is duly 
passed in the cause.' Andu pon such affidavit it 
is usual for the court to enlarge publication, and 
give the party an opportumty to examine his 
witnesses.'' 

• Grand jury. 



The use of the secrecy having for centuries 
been lost (lost without being missed by any- 
body,) the seerecy itself continues. What is 
the consequence ? In the seat of secrecy, 
what could not but be the consequence, — 
despotbm : in another place, caprice, in this 
or that odd comer of the field of judicature, 
taking upon itself to controul that despotism 
— caprice, acting without rule, and tolerated 
(though not always without grumbling) be- 
cause despotism jostled and counteracted by 
caprice, is better than despotism pure and 
simple. Would informations in any case be 
endurable, if, in that same case, grand juries 
were not a source of impunity, an obstruction 
in the way of justice ? 

The original purpose of this secrecy was, to 
avoid diviUging to the defendant the evidence 
that might come to be produced against him 
in the definitive inquiry (called the trial) be* 
fore the petty jury. Not divulge it to him ? 
why not ? L^t, by absconding, he should 
elude the hands of justice. Observe, that at 
this period he has already heard the evidence 
against him, defended lumself against it as 
well as he has been able, and is already in the 
hands of justice. 

Another case of secrecy at common law is 
that of the examination of a married woman, 
on the occasion of her joining with her hus- 
band in the alienation Of a landed estate held 
by them in her ri^ht. This in itself has no^ 
thing to do with judicature. But some cen- 
turies ago, the judges of one of the great 
courts of Westminster-Hall (the Common 
Pleas) having contrived to introduce them- 
selves into a share of that sort of business, 
which on the continent of Europe is performed 
by notaries who are not attorneys, and in 
Britain by attorneys, — Ihe ceremony thus 
described has been introduced accordingly 
into the list of the ceremonies performed by a 
judge. Whatsoever may have been the origin 
of it, the effect is innoxious (at least if the 
expense and vexation of personal attendance 
be laid out of the question,) and what was 
probably the object is laudable : the property 
originating with the wife, the object was to 
ascertain that her consent to the parting with 
it was free, not extorted l>y iU usage. 

The veil of secrecy is thrown over exami- 
nations and other inquiries, as carried on in 
the common-law courts, as well as in the 
equity courts, by the sort of subordinate judge 
called in most instances the Master — in the 
other instances, designated by some other 
name which is regarded as synonymous.f 

The matters of fiict inquired into by this 
sort of subordinate judge, are in general such 
as are regarded but as accident^ with rela- 
tion to the principal matters on which the 

•f On the equity side of the court of Exche- 
quer, the Deputv Remembrancer; in theCommon^ 
r Pleas,, the Protnoootary^ 
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icause hinges, and which form the subject of 
the ultimate decision pronounced by the prin- 
cipal judge or judges. 

The business of the examiner so denomi- 
nated — of the subordinate, who, sitting in 
the office called the examiner's office, collects 
the personal evidence — is confined altoge- 
ther to that narrow ftmctlon. By him the 
evidence is collected, but it belongs not to 
him to pronounce any decision grounded on 
it. Were he not to commit the testimony to 
writing, his operations would have neither 
object nor effect. 

Not so the Master. To pronounce decisions 
is the principal function of his office : another 
function, subservient to the former, is the 
making inquiry into the matters of &ct on 
which these decisions are to be grounded. Of 
the testimony relative to these matters of &ct, 
that he should commit to writing minutes of 
some sort or other (possibly and eventually 
for his justification, but at all times for the 
assistance of his own recollection) may na- 
turally, or rather must necessarily, be pre- 
sumed. In the present instance, however, 
£ver3rthing of this sort is left to diance. For 
any general proposition expressive of the state 
of the law or the practice on this head, no 
sufficient warrant is to be found in any printed 
book of law. How should there ? Operations 
which are left throughout to be the sport of 
chance, how should they in any way form the 
subject of a rule P 

A cause, on the occasion of which the tes- 
timony, after having been extracted and col- 
lected in the simshine of publicity, is carefidly 
conunitted to writing by judges of the highest 
rank, may be to any degree destitute of im- 
portance. A decision adjudging to the plain- 
tiff, in the nivne of daqiages, the sum of one 
shilling (a fi'aotion of the value of one day's 
labour of an ordinary labourer) is iyi every 
day's experience : a decision adjudging to Min 
no more than the fo|iiy-eightn part of that 
sum, is not without example. 

A cause, on the occasion of which the tes- 
timony (after having been extracted and 
collected, in the darkness of a small sitting 
room, by judges of too low a rank to be 
spoken of under that respected name) is 
either committed or not committed to wri- 
ting, — and (if in any form) in a form more 
or less adequate or inadequate to the purpose^ 
^s indolence, caprice, or any other motive 
may have prespribed, —r may be important to 
any the highest degree of importance — at 
}east of pecuniary importance. 

In the case of the inquiry carried on as 
^bove in the examiner's office, secrecy (as 
fiath already been mentioned) is an object 
expressly avowed, and 'anxiously provided 
for. With a degree of strictness not much less 
anxious than that which is observed oa the oc- 
&^9J\ Pf those spontaiieous and cpnfessiQnal 



declarations which in some countries religion 
is considered as prescribing, the door is avow- 
edly shut against the public at large — agauist 
every person besides the two necessary ac- 
tors in the forensic drama — the examiner and 
the examinee. 

In the case of the inquiry carried on be- 
fore a Master, no traces of any such anxiety 
are to be found anywhere in print ; no au- 
thoritative political bar, visible in that form, 
has been opposed to the entrance of miscel- 
laneous visitors. Bars of the physical class 
(such, for example, as brick walls) are, how- 
ever, not less efficacious ; and of these there 
is no want. The walls which bound a space 
in which not more than twenty persons can 
find standing room, are at least as peremptory 
a bar to the adbnoission of three score, as any 
Qct that was ever printed in the statute book, 
or any proclamation that was ever inserted 
in the Gazette. 

An experiment I should not choose to make, 
is the attempt to gain admission into a mas- 
ter's office, not being attorney, or advocate, 
or witness about to be examined in the cause. 
Courts of justice — English courts of justice 
(as any English lawyer wiU be ready to as- 
sure you) are always open : but an argument 
I should not choose to pay for, is an argument 
on the question, whether in this sense a mas- 
ter's office is or is not a court of justice. 

In ecclesiastical court procedure, again, as 
in equity procedure, all is darkness. Why ? — 
because In those courts of narrow jurisdiction 
the demand for secrecy Is particularly urgent ? 
Not for any such cause, most surely: that 
cause would be fi rational one. It is because 
this smaller branch, as well as the larger, was 
imported ready-grown froiu ihe Roman world. 
In both instances, who were the importers ? 
Men who, whatever was the cause, loved 
darkness better than light. 

Within the jurisdiction of these courts are 
included causes relative to adultery : and in 
these causes is not the peace and honour of 
families concerned ? Yes, surely, if in any. 
Here, then, at least (it may be added) is not 
the veil of secrecy well applied ? applied for- 
timately at least, if not wisely ? Yes, verily, 
if it were applied to any effect. But is it ? To 
the delivery of the evidence, the public is 
not admitted, because it would be against cus- 
tom and against principle. But the evidence, 
when delivered, is made public — as public as 
the press can make it. While concealed, it is 
not because concealment is fiivourable to de- 
cency : when made public, it is not because 
pubhcity is fitvourable to justice. When 
concealed, it is not because judges have re- 
gard to family peace, to female honour, or 
to decency ; but because judges, or those who 
act under judges, have a regard for trade. 
The secrets of the Arches are opened by the 
same ke^ — the same patent key — by wh|c]| 
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the courts in Westminster and Guildliall are 
elosed. 

There are moral obstades, and there are 
physical ones — there are prohibitions, and 
there are stone walls : the walls are of ra- 
ther the firmer texture. In the highest cri- 
minal court, the King's Bench, when the 
doors are not shut, the proceedings are said 
to be public : and when in a popular mood, 
magnificent are the eulogiums pronounced 
on the publicity by learned judges. When 
the doors are not shut, the proceedings are 
said to be public : but within these doors, 
in what numbers it is possible for men to 
come, or (being come) to hear, is not worth 
thinking of. When the doors are not shut, 
the proceedings are said to be public : and 
so are they when the doors are shut, so long 
as it is in the power of money to open them. 
Would you know what becomes of the 
money ? Ask the door-keeper, or the Lord 
Chief Justice : the door-keeper, who either 
keeps the money or pays it over ; the judge, 
who either gives the place or sells it. 

So much for that branch of publicity which 
eonsists in the admission of spectators into 
the theatre of justice. Next, as to that 
which consists in the printed publication of 
the whole of the proceedings, including at 
any rate the evidence; — publication of the 
trial, as we say in English. In that part 
of the cause which is cf^ed the trial, is con- 
tained ^with scarce an accidental exception) 
as mu(ji of it as is capable of exciting, on 
the part of a non-professional reader, the 
least particle of interest : all the rest of the 
proceedings being of a nature common to 
all causes of that class, and not contributing 
to add to the conception of the characteris- 
tic features of the individual cause. In this 
document are exhibited ; — 1. The cause of 
action, as set forth in the declaration or in- 
dictment, according as the cause belongs to 
the non-penal or penal class ; 2. The evi- 
dence, as contained in the questions put to 
the witnesses, whether by advocates, judge, 
or jurymen, and the answers given in conse- 
quence; 3. The arguments of the advocates 
on both sides ; 4. The substance of the evi- 
dence as recapitulated by the judge, with any 
such observations as he thinks fit to make 
on it, for the instruction of the jury. 

In England, the faculty of printing and 
publishing the trial, as thus explained, is, in 
the instance of all causes at the hearing of 
which the public is permitted to be present, 
open to any person who may find himself 
disposed to exercise It, It is exercised as of- 
ten as (in the instance of a party concerned) 
the care of his reputation, or (in the instance 
of a bookseller or reporter) the prospect of 
profit, presents an adequate inducement — 
an incident that frequently does happen, and 
ffiay happen in any case, for any assurance 



that any person interested in the concealment 
of improbity or negligence or imbecility could 
ever give himself to the contrary. In tins way, 
not only the parties to the cause are upon 
their trial before the bar of the public, but 
all the other actors in the drama : witnesses, 
advocates, jurjrmen, and judges. 

The fixation of tiie evidence in this way, 
by signs of an unevanescent and imperishable 
nature, affords (it is evident) to the correct- 
ness of the expression a much more permanent 
security than could be afforded by the mere 
publicity of the transaction — by the faculty 
afforded to the public at large of catching by 
the ear such a transient impression as that 
organ is capable of receiving. Expense apart, 
the thing to be desired would be, that such 
complete publication should take place in 
every case. In the bulk of cases, tiie mag. 
nitude of the expense operates as a bar : but, 
by a happy coincidence, the more important 
the cause, the better the chance it possesses 
of obtaining this matchless security for pro- 
priety of conduct on the part of all persons 
in any way concerned in it. 

In this country, an account, more or less 
particular, of the proceedings of the principal 
courts of justice, has, for many years past, 
formed a constant ingredient in the composi- 
tion of a newspaper. The degree of interest 
likely to be taken by the public, is in this 
case the natural measure of the space allowed 
to the history of each cause. Wherever, ac- 
cording to the calculation made by commercial 
speculation, the degree of interest promises 
to spread to a certain extent, the history of 
each cause forms a separate publication. 

The causes which serve to hold up to the 
view of the public the xonduct of the public 
functionaries, are among those by which the 
most extensive interest will naturally be ex- 
cited. 

Thus intimate is the connexion between 
intelligence, curiosity, opulence, morality, li- 
berty, and justice. 

Ajiother advantage of this publicity, and 
one that applies more directly to the present 
head, is the chance it affords to justice, of 
receiving from hands individually unknown, 
ulterior evidence ; for the supply of any defi- 
ciency, or confutation of any falsehood, which 
inadvertency or mendacity may have left or 
introduced. In this way, though it furnishes 
not altogether the same inducement — (the 
motive grounded on the religious sanction,) 
it may be capable of answering in other re- 
spects (and if with less efficacy, on the other 
hand with less danger) the purpose of the 
French Monitoire* 

Such might be the use made of it: and by 
this means, in penal causes of the two highest 
classes, a powerful barrier might be erected 
against the influx of that most copious of all 
causes of mendacity and consequent impunity, 
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aiibi evidence. But as matters stand at pre- 
sent, the rule wbich forbids new trial* in this 

* In English criminal law, two opposite, but 
alike baneful, principles, — one of tnougntless 
cruelty, the other of equally thoughtless laxity, 
— are constantly at work together: the one in- 
fusing its poison into legislation, the other into 
judicature — the one inimieal to all enlightened 
policy, the other to all substantial justice. 

By the one, — at the suggestion of some indi- 
vidual member of the legislature, engrossed bv 
the view of some narrow object, without so much 
as a thoueht about any that are on one side of it, 
— penal laws are heaped upon penal laws, in a 
progression the ultimate tendency of which is to 
extend to all cases a mode of punishment too 
radically incongruous to be fit to be employed in 
any. Between delinquency and punishment, be- 
tween temptation and check, between impelling 
causes ana restraining causes, between delin- 
quency and delinquency, between mischief and 
mischief, — on these ana the like occasions, not 
the faintest idea of proportion seems ever to have 
made its way into those seats of public sapience. 
In this state of things, if a mark which is never 
aimed at should not unfrequently be missed, the 
Wonder will not be great. 

The other princi]ue is employed, in the hands 
of the judge« to frustrate the laws altogether, by 
preventing them fVom beinff executed : it is the 
principle which will be so often spoken of in this 
work, under the name of the pnnciple of nuUi- 
fication; and its instruments are quirks, or (as 
the3r are generally called) decisions on grounds 
foreign to the merits. 

Each, as if by consent, with blind and way- 
ward industry, tampers in his own way with tne 
cords that bind society together: the legislator 
in straining them, the judge in fretting and en- 
feebling them : and the farther the advance made 
in the system of indiscriminating tension, the 
stronger the passion, and the more plausible the 
pretence, for equally indiscriminating and still 
more extensive relaxation. The two function- 
aries, playin||; a seemii^ly adverse part, each in 
pursuit of his own narrow and sinister interest, 
play in fact (with or without thinking of it) into 
each other^s hands. The one obtains the praise 
of wisdom, by the sacrifice of all enlarged and 
consistent policy — Uie other the praise of huma- 
nity and science, and at no greater expense than 
the sacrifice of the interests of truth and justice 
and public security. 

Partly to this desire of iU-eamed popularity, 
partly to the habit of blind adherence to blindly 
established rules, may be ascribed the maxim 
which declares, that when the proceedings of one 
trial have not been sufficient to warrant the con- 
viction of a prisoner, there shall never be another. 
If neither truth nor justice were of any value, 
there would be no objection to this rule :* but, 
supposing either to be worth caring for, the mis- 
ehievousness, as well as absurdity of it, will be 
equally incontestible. 

Completeness of the mass of evidence is a point 
no less essential than correctness. It is accord- 
ingly an object at which, by cross-examination 
and a variety of other means, English procedure 
never ceases to aim; except in so far as its en- 
deavours are stopped and aiverted by soibe blind 
iwd sinister prejudice. In cases not penal (except 
#s excepted — for in English jurisprudence no 
general proposition is true till after an indeter- 



the most important class of causes, prevents 
the application of the principle to this use 



minable list of exceptions has been taken out of 
it) — in cases not penal, to whichsoever side the 
result of one trial nas been favourable, the door 
is open to another. In criminal cases, no: this 
must not be. If a guilty man has in this way been 
let loose, there is ne narm done : so he might 
have been by a thousand other causes, none oi 
them having, or so much as professing to have, 
any regard or relation to the merits. If a man 
not guilty has been convicted, — no, not then 
neither : he is to be saved or not, as he can find 
favour: the credit of saving him is to be taken 
out of the hands of open and discerning justice, 
and made a perquisite of, for the beneHt of secret 
yet ostentatious m»cy. As if every praise be- 
stowed on mercy were not purloined from justice: 
as if the very distinction between justice and 
mercy had anything but blindness and weakness 
for its source; as if such mercy were anything 
better than tyranny, with hypocrisy for a cover- 
ing to it. 

The ways in which justice may be, and every 
day is, knocked on the head by the instrumen. 
tality of this rule, are infinite. Papers for the 
moment put out of the way — witnesses locked 
up, kept in a state of drunkenness, sent away on 
fools* errands, or misinformed as to the appointed 
day or hour — and so forth. 

Two sorts of occasions alone shall here be 
brought to view in any detail; partly on account 
of the frequency of tneir occurrence, partly on 
account of^the facility, as well as the imperative 
propriety, of obviating them. One is the case of 
character evidence — an article to be hereinafter 
spoken of in ^e character of a species of circum- 
stantial evidence. The inconclusiveness of it in 
some cases, the importance of it in others, will 
be fully brought to view. The circumstance 
which calls for the mention of it for the present 
purpose, is the encouragement afforded to men- 
daaous evidence of this description by the adhe- 
rence to the above blind rule. A good character 
is given to a guilty defendant by accomplices, 
whose character, being inscrutable, must be taken 
for good. The defendant is a thief; and the re- 
ceivers, who are his customers, come with a pa- 
negyric on his honesty. What risk is encountered 
by such evidence ? what door is left open for the 
detection of it — especially at the only period 
when detection would come in time ? To both 
questions, the answer is in the negative. To the 
purpose of the conviction of the guilty principal, 
— after the verdict by which he stands acquitted, 
the clearest proof of the worthlessness of the 
eulogist, the accomplice, would come too late. 
As to punishment for this species of mendacious 
testimony, it is, at any rate, without example. 
To convict a man of mendacity, for an opinion 
(however false) delivered in general terms, — to 
warrant on the part or (he judge a persuasion 
adequate to that purpose, — is not in itself an 
easvtask. 

The other case is that of aiibi evidence (as 
above.) Here, the evidence being in its nature 
so much the more conclusive, the mischievous- 
ness of the factitious bar opposed to the proof of 
its falsity (where it happens to be false) is the 
more serious and the more palpable. Conviction, 
as for the mendacity, would here indeed, in the 
nature of the case, be as easy and comparativdy 
certain (understand always in case of piosecu^ 
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— prevents the deriving of any advantag« 
to justice from this source. To point out a 
remedy for that mischief, and (what is of 
much more difficulty) to inquire whether the 
remedy, which is obvious enough, would he 
worth the purchase, — belongs to another 
Book.* 

Such as our exigencies are, such is our no- 
menclature. For tdibi evidence — a branch of 
perjury springing out of English procedure — 
English jurisprudence, and that alone, affords 
a femiliar name. At the expense of delay, 
which, in the system of Roman procedure, 
has no bounds, that system frees itself from 
this source of undue acquittal and impunity. 
Were a gmlty defendant to attempt to prove 
the impossibility of his crime by his distance 
from the spot — the prosecutor, convinced of 
the fiilsity of this evidence by the true evi- 
dence which it contradicts, would not fail 
dther to demand or to obtain the time requi- 
site for the confritation of it. 

In France, even under the ancien rigime, a 
custom prevailed which could not but have 
operated in a very considerable degree as a 
succedaneum to the constant publicity and 
frequent publication of the English trials. I 
mean that of printing memoir es in every stage 
of a cause, and even before the commence- 

tion,) as in the other it is difficult and precarious. 
Butl for the vexation and expense of prosecutine 
for this excretitious crime, who is there that sbaU 
find adequate motives ? Neither public spirit, 
nor even vengeance, are in general found equal 
to such a tasE A prosecution of this sort is, if 
not altogether without example, extremely rare ; 
while, unhappily, nothing is more common than 
the offence. 

Meantime, although punistiment as for the 
pequiy were actually to take place, the conviction 
of the- criminal in whose favour it was uttered, 
and bv whom or in whose behalf it was suborned, 
would be never the nearer. Had the crime been 
a non-penal one, and the matter in dispute some 
petty right of property, yes : but upon a criming, 
the laws are to go unexecuted, rather than that, 
to the two superfluous inquiries that have been 
seen, a necessary one shoiud require to be super- 
added. 

In regard to remedies, — two, equallv obvious, 
present themselves; each alike applicable to both 
these species of circumstantial evidence. 

One is, — in case of the acquittal of a prisoner 
on the ground of such evidence, the rendering the 
acquittal provisional : — reversible on subsequent 
proof of falsehood on the part of the evidence. 
The other is, the reouiring (according to a prac- 
tice already establisned in some cases) timely 
notice to be given of the nature of the evidence 
so intended to be product, and of the persons of 
whose testimony it is to consist As to the com. 
bination of these two securities, or the option to 
be made between them, these are among the 
topics which belong not to evulence, but to pro- 
cedure, 

• Book V. CircumatanHal; Chap. XVI. /m- 
probability and JmpottibUitv ; Section U, AHfA 
l^vidence. 



ment of it : mhnoires by or on behalf of the 
parties, for the purpose of explaining to the 
body of the public the grounds of their seve- 
ral pretensions. If at the time of the publi- 
cation of a memoire of this sort, a decision 
had already been given by a court of the first 
instance, the evidence would of course be 
exhibited and commented upon : and by this 
means, supposing memoires published on both 
sides (as would naturally be the case,) the 
effect, and in some respects more than the 
effect, of an English trial, would be produced. 
Supposing even the publication of the me- 
moire antecedent to the commencement of the 
cause, the attention of the public would at 
any rate be drawn to it, and a guard be thus 
set upon the probity of the judge. 

A circumstance that rendered the demand 
for this guard more particularly urgent, was 
the practice of solicitation — a practice not 
only tolerated, but in a manner necessitated ; 
by which was meant that of paying a visit to 
the judge, out of court and in secret, to en- 
deavour to obtain his favour, and beg his vote 
and interest in &vour of the solidtant or his 
friend. Money, or anything to be bought for 
money, was not to be offered : but neither 
sex was excluded, either by law or custom ; 
and the advantage afforded by beauty on such 
occasions was too palpable to be neglected, 
and too notorious to be denied. The other 
circumstances contributed to enhance the 
mischief : the tumultuous multitude of the 
judges, a circumstance by which the idea of 
individual responsibility was in a manner ob- 
literated ; the common interest possessed by 
the judges of a superior court as members 
of a political body ; and the constitution of 
the state, which exempted them from any 
such prosecutions as that which, under the 
name of impeachment, English judges are 
exposed to undergo, at the instance of one 
of the three branches of the sovereign body, 
with the members of the others for their 
judges. 

in England, if a man who had a cause de- 
pending before a judge should have the option 
forced upon him, either to spit in the judge's 
face, or to wait upon him to solicit him in the 
ci'devant French style, he would probably 
choose the first mode of helping his cause i& 
the least dangerous of the two. I can speak 
only from conjecture : for, as both compli- 
ments are equally unexampled, it is impossible 
to speak from experience. 

In England, pubHcations of the cases of 
litigant parties are altogether unusual ; and, 
if ^stributed for any such purpose as that of 
influencing the decision of the jury, would 
be liable to be treated on the footing of an 
offence against justice. The censure thus 
passed upon the practice in England is grounds 
ed on reasons which pass no condemnatipn 
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on tlie practice just described as prevailing 
formerly in France : — 

1. In the first place, in England there is no 
such demand and use for it as that which has 
already been exhibited as resulting firom it 
in France. No solicitations: judges acting 
singly, whose conduct, without the need <rf 
any such occasional lights, is transparent on 
every occasion and on every point. 

2. In England, the ground for the prohi- 
bition put upon these ex parte publications, 
is the danger of their exercising an undue 
influence on the minds of the jury. This 
reason, whatsoever may be the force of it, 
had no applidation to the judicial establish- 
ment as constituted in France. On profes- 
sional and cultivated minds, engaged by the 
necessity of office to procure the whole mass 
of evidence and argument, the premature 
exhibition of a part would rather be turned 
aside from as useless, than apprehended by 
anybody as dangerous. It was to the eye of 
the public at large, and not to the eye of any 
person whose office called on him to act in 
the character of a judge, that these state- 
ments were addressed. In what way could 
the probity of the judge be endangered by re- 



ceiving at one time a part of those documents, 
the whole of which would come before him 
of course ? Even in England, the reason on 
whidi the prohibition relies for its support 
has more of surfiEu;e than of substance in it. 
The representations given by publications 
of this sort will of course be jmrtial ones ; 
the colour given to them will be apt to be 
inflammatory ; the judgment of a jury will be 
apt to be deceived, and their affections en- 
gaged on the wrong side. Partial ? Yes : but 
can anything in these printed arguments be 
more partial than the vivik voce oratory of the 
advocates on that same side will be sure to 
be ? The dead letter cannot avoid allowing 
full time for reflection : the viv& voce declama- 
tion allows of none. The written argument 
may contain allegations without proofe: — 
true; but is not the spoken argument just as 
apt to do the same ? When, dP the previous 
statement given by the leading advocate, any 
part remains unsupported by evidence, the 
judge of course points out the fiiilure : what- 
ever effect this indication has on the jury, in 
the way of guarding them against that source 
of delusion in spoken arguments, would it 
have less efficacy in the case of written ones? 
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CHUFLT WITB RSFBKENCB TO ALTEEATIONS MADE IN TUB LAW SINCE THE DATE 
or THE FIRST EDITION, — VtZ, 18S7. 



1. 

P. 244, coL 2, Note •. 
The doctrine laid down on this occasion by the 
judges was, that it was not proper for the counsel 
for tne Crown to press an unwilling witness called 
by themselves, as such a course would end in 
destroying the credit of their own witness. In 
Crossfield^s case, where the same doctrine was 
laid down by the Lord Chief-Justice Eyre, the 
witness who was thus protected swore the very 
reverse of what he had sworn at his prior exa- 
mination. This doctrine is now in abeyance, and 
the usual course which is pursued, is to allow the 
examination in chief in such cases to assume the 
style of a cross-examination. It seems to have 
been first allowed at the trial of Codling and 
others in 1803, for feloniously destroving a brig 
on the high seas. The mistress of one of the 
prisoners was called by the counsel for the Crown, 
and cross-examined by him. 



P. 273, coL 2, line b^^^ forty t^Uttingi.'* 

The act 7 & 8 Oea IV. cap. 29, which abo- 
lished the distinction between grand and petty 
larceny, makes the value of the property stolen 
immaterial in the case of simple larceny : but 
stealing in a dwelling-house, property to the va- 
lue of £5 or more, is by the i2th section made 
punishable with death. The death-punishment 
has, however, been abolished by 3 & 4 Wil IV. 
cap. 44. 



P. 286, col 2, end of 3d paragraph. 
The wager of law, one of the instances here 
alluded to was abolished by the last Law Amend- 
ment Act, 3 & 4 Wil. IV. cap. 42, § 13. 



P. 292, coL 2 of Note, line 9— "ptfrwno/ton.'' 

To personate another, for the purpose of fraud, 
is a misdemeanor at common law. 2 East, P. C. 
cap. 20, § 6, p. 1010. The personation of pro- 
pnetors of shares in the public funds and stocks, 
was made a capital offence by various statutes; 
and lasdy, by 11 Gea IV. and 1 WU. IV. cap. 
66, § 6, in cases where any transfer or receipt of 
money actually took place. The 2 & 3 Wil. IV. 
cap. 123, takes away the punishment of death, 
and substitutes transportadon for life. A former 
act appears to have been overlooked, viz. 2 & 3 
Wil IV. cap. 59, which was passed for the pur- 
pose of transferring the management of certain 
annuities from the Exchequer to the Commis- 
sioners of the National Debt. By the 19th sec- 



tion, the personation of any nominee is made a 
capital felony. The 7 WiL IV. and 1 Vict cap, 
84, abolishes the punishment of death for this 
offence, and substitutes transportation, or impri- 
sonment for not less than two years ; wnereas the 
2 & 3 Wil. IV. cap. 123, takes away aU discre- 
tion from the Court in the numerous cases to 
which it lefen. 

6. 

P. 294, coL 2, line 22— <' fMT/uty.'* 

By the English law, all judicial mendacity, 
though upon oath, is not penury ; for a necessary 
ingredient in the crime of perjury is, that the 
matter sworn to, shall be materuU to the issve in 
question, on each individual occasion, as well as 
wilfully false. 5 Bac Abr. Perjury. 1 Hawk. 
P^ C. cap. 69, § 8. Thus it frequently happens, 
that witnesses wilfully pegure themselves tn/oro 
conscientuB^ though not in point of law, because 
the false testimony may not be material to the 
issue, upon the record. By the late legislative al- 
terations which substitute declarations for oaths 
(see some of these noticed above, VoL V. p. 288,) 
the punishment of penury has been awarded 
against false declaration. 

6. 

P. 295, coL 1, Hne 37—" crimes.'* 

By the 3 & 4 WiL IV. cap. 49, Quakers and 
Moravians are allowed to make an affirmation 
in all cases, criminal as well as civil, in which 
the law requires an oath : a false affirmation be- 
ing punishable as for peijurv. The same relief 
is granted to the sect caUed Separatists, by the 
3&4WiL IV.cap.82. By 1 & 2 Vict cap. 77, 
the same privilege is conceded to those who 
declare themselves to have been Quakers or 
Moravians, though they have ceased to belong 
to either of such denominations of Christians, 
if they continue to entertain conscientious ob- 
jections to taking oaths. In the session 1838-9, 
a bill was brought in to allow all persons pro- 
fessing conscientious objections to oaths, to give 
evidence on solemn affirmation, under sanction 
of the pains of peijury in case of falsehood. It 
was thrown out by the House of Commons, 
where it was introduced. 

7. 

p. 301, coL 2, par. 1. 

The remarks in the text apply only to the class 
of barristers, who are exempted from responsibi- 
lity on the fiction that their emplojrment is merely 
honorary. For the same alleged reason, physi- 
cians are exempted from responsibility. Special 
pleaders, however, and attorneys^ like surgeons, 
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ftre responsible for the want of care, knowledge, 
or skill, in the same manner as other manda- 
toriea. 

8. 
p. 804, coL 1, Une 22—** means.'* 
By the ancient common law, this was con- 
sidered as murder, Mirror^ cap. I, § 9, Bract 
lib. 3, cap. 4; 3 Inst 91. In 1756, three persons 
were indicted for murder, for having taken away 
the life of an innocent person, who had been con- 
victed and executed upon their false testimony. 
The prisoners were convicted; but the judgment 
was respited, in order that the point of law might 
be more fully considered upon a motion in arrest 
of judgment The point, however, was notargued 
by the then Attorney-General, from prudential 
reasons altogether unconnected with the law of 
the case. There seems to be good ground for 
believing that the opinions of the judges were 
in favour of the indictment Fost 132, 1 Leach. 
44 4 Black. Com. 196, note {gA 1 East P. C. 
cap. 5, § 94, p. 333, note (a.) 1 Russ. p. 427. 



P. 333, coL 2, line 30—" defilemenL'* 

The 9 Geo. IV. cap. 31, declares that the carry- 
ing off of any woman (having an interest in any 
real or personal e8tate,j with intent to marry or 
defile her, is felonp. If the woman has no pro- 
perty, it would still be an offence at common law ; 
and the offenders may therefore in either case be 
taken into custody at once. The same observa- 
tion would of course apply to the third case sup. 
posed by the author, it such a case should occur 
in this country. 

10. 
P. 338, ooL 2, line 14—'* intercept themJ^ 
In criminal cases, the counsel for the prisoner 

may now, bv the 3d section of 6 & 7 W. iV. cap. 

1 14, have the depositions which the witnesses 

may have made before thecommitting magistrate. 

The counsel for the prosecution always nad ac 

cess to them. 

11. 
P. 340, par. 1 of Note •. 
The special law here referred to, is the 3d sec- 
tion of the 23 Geo. II. cap. 11, which says, that 
judges of assize may direct any witness to be 
prosecuted for pcijury at the public expense. It 
appears doubtful whether any sudi clause were 



necessary. The judges are in the daily habit of 
ordering prosecutions to be instituted against 
witnesses for other misdemeanors, and auo for 
felonies; in particular, for receiving stolen goods. 

12. 

P. 345, coL 1, Une 54—'* rank o/felony.'* 
Although this is the usual and most proper 
course of proceeding, it is by no means obliga- 
tory, as a prosecutor may, and sometimes, but 
very rarely, does, go before the Grand Jury at 
once. 

13. 
P. 351, coL 2, Une 27—^^ English lawyer^* 
HappUy, smce this passage was written, the 
punishment of death has been aboUshed to a 
very considerable extent, and is now limited to 
the most heinous crimes, and offences accom- 
panied with personal violence. The last statutes 
on this subject are the 7 WiL IV. and 1 Vict 
cap. 84 to 89 inclusive, and cap. 91. 

14. 
P. 358, coL 2, end of par. 4—*' the <mly one.'* 
Under the English law, there is no appeal in 
criminal cases (properly so called.) For what is 
called a writ of error, lies only upon some matter 
of law apparent on the face of the record. 

15. 

P. 368, coL 1, Une 8—*' bathing places ?" 
In Rex V. Crunden, 2 Campb. 89, it was 
laid down, that if a man undresses himself on 
the beach, and bathes in the sea, near inhabited 
houses, from which he might be distinctly seen, 
he is guilty of a misdemeanor. 

16. 

P. 372, coL 2, end of par. 2— « their ears.*" 
The prisoner's counsel is now allowed to ad« 

dress the jury on the facts of the case, by the 

6&7WitlV.cap.ll4. 

17. 
P. 377, coL 1, end of par. 2—** or sells •/." 
The public are not admitted into the Central 

Criminal Court, except on the pa3rment of money. 

No such tax is now imposea in the cmuts at 

GmldhaU. 
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OF THE EXTRACTION OF TESTIMONIAL EVIDENCE. 



CHAPTER I. 

OF TBB ORAL MODE OF INTERROGATION. 

Such being the meant which the nature of 
things furnishes for securing the correctness 
and completeness of testimony; what remains 
to be considered is, how to employ them to 
the best advantage. 

Punishment, shame, oath, publicity, pri- 
vacy : of these securities, sufficient has been 
said under their respective heads. 

In the process of interrogation, we see an 
instrument, the application of which is sus- 
ceptible of much greater diversification. It 
wUl constitute, though not the sole object, yet 
the principal object, throughout the course of 
the present book. 

So far as testimony delivers itself of its 
own accord (as in the case of affidavit evi- 
dence,) interrogation^ extraction, are out of 
the question. 

Where testimony is extracted, it is by in- 
terrogation that it is extracted. Where in- 
terrogation is employed, it is administered in 
one or other of two simple modes, the oral 
and the epittolary. But, out of these two, 
other modes of a complex nature are capable 
of being made up. Of this number, what u 
called examination vpon interrogatories — 
extraction of oral responses by ready- written 
interrogatories — is one. This demands spe- 
cial notice, in consideration of the so unhap- 
pily abundant use made of it in practice. 
^ That the fullest possible scope should be 
given to examination ex adverso — that every 
person who can by possibility have an inte- 
rest in rendering the testimony correct and 
complete, should have the power of employing 
interrogation to that end — has been shown in 
the last book. 

Four rules still remain to be explained, on 
which the utility and efficiency of the oral 
mode of extracting and delivering testimony 
appear chiefly to rest: viz. 1. Answers im- 
promptuary ; 2. Questions put singly ; 3. 
Questions arising out of the answers; 4. The 
process carried on in the presence of the 
judge. 

I. First point, — promptitude of the re- 
sponse. 

On the promptitude of an answer depends 
its unpremeditatedness; and thence the de- 
gree <y[ secttrity afforded against the exercise 



of the faculty of invention, considered as appli* 
cable to the purpose of mendacious evidence. 

The security it thus affords, depends upon 
a matter of universal experience, expressible 
by this axiom — memory is prompter than in- 
vention : (understand, of such statements as, 
though false, shall not be capable of being 
shown to be so.*) 

This restriction must be carefully preserved 
in mind. Without it, the proposition will fre- 
quently be untrue. When memory has length 
of time, or the obscurity of original percep- 
tion, to contend with, and neither punishment 
nor shame is the apprehended consequence 
of incorrectness or incompleteness, invention 
may be the more prompt of the two. Hence 
the comparative inaccuracy of the ordinary 
narratives to which common conversation 
gives birth. 

Of the oral form of interrogation, promp- 
titude of response is the natural, but not the 
absolutely necessary, accompaniment. 

So, of the epistolary mode, tardiness of re* 
sponse is the natural accompaniment; but, as 
anybody may see, not even here the necessary 
one. 

As to the degree of promptitude, it must, 
in each individual instance, be left to die judge. 
In regard to l^e demand for recollection, the 
scale of variation has no determinate limits. 
Here, as in ordinary conversation, the time 
proper to be allowed will be indicated by the 
nature of the case. 

One answer, that, with little modification, 
can be returned, in any case in which a par- 
ticular answer cannot be returned, is— at the 
instant I cannot recollect ; by the help of a 
little time for reflection, perhaps I may. 

But, in general — when, in obedience to a 
sunnmons from justice, a man stands forth to 
deliver testimony,— his time for recollection 
has begun, if not from the moment of the 
transaction, at any rate from the moment of 
his^ receiving the summons, or being applied 
to in a less formal manner to know what he 
will have to say. So far as this is the case, 
there will be little need of any time for re- 
flection at the time of his examination. 

Protracted beyond the natural and proper 
time, delay becomes silence; and, under cer- 



• Vide supra, p. 262— Book I. Chapter XI. 
Moral Causes qf Trustworthiness: § 4. Phv, 
steal Sanction. * 
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tain circumstances, silence becomes, to the 
disadvantage of the proposed deponent (if 
an extraneous Mdtness,) a presumption of a 
propensity to menditcity, or deceptitious rtf- 
ticence;. (if a party) of the like propensity, 
and, what is more directly material, of a con- 
sciousness of his not having right, and thence 
of his actually not having right, on his side. 

II. Second point, — questions put one by 
one, not in strings. 

Of the oral mode of interrogation, neither 
is this feature a physically necessary accom- 
paniment — an accompaniment essentially in- 
separable.* 

On the part of an interrogator, what is pos- 
sible, not only in this judicial but in ordinary 
conversation, is, — to deliver question after 
question — to let fly (as it were) a voHey of 
questions, without waiting for the answers. 
But of such a proceeding the possibility is 
not more manifest, than the absurdity and 
inutility to every beneficial purpose. 

String together a multitude of questions, 
immediate confusion will demonstrate the in- 
con venience of the practice. With equal clear- 
ness, two questions, not included one in the 
other, can no more be answered at once, than, 
with equal clearness, two objects can be seen 
at once. While one of the questions is re- 
ceiving an answer, the attention must be di- 
vided and strained, to keep the other from 
escaping out of the memory. 

Where the questions are presented in the 
ready-written form, this source of confusion 
has no place. Ink does not lose its hold on 
the paper, as facts do on the memory. While 
the first question is receiving its answer, any 
number of others may, for any length of time, 
be waiting for theirs. 

Confusion is not the only evil of which this 
stringing together of questions would be pro- 
ductive. Force the interrogator to produce 
at once all the questions he would wish in 
any event to produce ; force him to produce 
any more than he would wish to produce ; 
force him, in a word, to produce any more 
than a single one, than the least number that 
can be produced at a time ; — you may force 
him, in many instances, to furnish a menda- 
ciously-disposed deponent with information 
subservient to such his sinister purpose. By 
the nature and quantity of the information a 
man calls for at other hands, no bad measure 
may, in many cases, be formed of the nature 
and quantity of the information of which he 
is already in possession. 

• The necessity which the judge is under of 
summing up the evidence to the jury, affords 
him a strong motive for compelling singleness of 
interrogation, and singleness in the answers: it 
is also the interest generally of the party in whose 
favour the evidence preponderates, to extract it as 
dearly as possible. Under the combined influence 
ci these motives, the Englis^^ examinations are 
free from the vice here adverted to, —.Ed, 



III. Third point* — questions arising out o$ 
the answers. 

This is as much as to say — of the answer 
made to each preceding question, communica^ 
tion received by the interrogator, with liberty 
to ground on such preceding answer each suc' 
ceeding question.f N, B, This hinders not 
but that the first question, or one of the first 
questions put, may be of a nature to draw 
out the main substance of the testimony in 
the form of a single answer, viz. in the forn» 
of one continued and complete narrative. A» 
for instance — What do you know in relation 
to this affair ? 

Of the oral mode of interrogation, know^ 
ledge of the answers, with the faculty of 
grounding ulterior questions upon them, i» 
an accompaniment no less natural than the 
obligation of presenting the questions one by 
one. 

But, though a natural, and a too obviously 
useful one to be separated in practice, the 
faculty is not (any more than the obligation) 
an inseparable accompaniment. 

The first question having been delivered ; 
before the answer were delivered, the inter- 
rogator might be sent out of court, and not 
let in again to put his second question, till 
after the answer to his first were finished. 
Absurd as the arrangement may seem in the 
oral mode of interrogation, it is not the less 
a possibhe one, and in effect in the epistolary 
mode it is resized. When a chain of written 
interrogatories is upon the anvil, it is fre- 
quently by the nature of the case rendered 
much more certainly impossible for the inter- 
rogator, in framing his second interrogatory, 
to know what the answer to the first will be, 
than on the occasion of an examination per- 
formed in the oral mode it could be rendered 
by the mere physical operation of putting the 
interrogator out of court — unless his senses 



+ This feature, though naturally connected 
with the one last mentioned^ is not so connected 
with it as to be undistin^uishable from it. An 
arrangement easily conceivable is this : — In the 
first place comes a string of questions calling for 
answers ; in the next pUce, a string of answers 
in return to those questions; in the third place, 
a second string of questions, arising out of the 
answers delivered in return to the mu Here — 
though the questions have come, not singly, but 
in a string, or rather in a lump, — it is not the 
less open to the interrogator to ground questiona 
upon preceding'answer^— ulterior questions upon 
the answers extracted by preceding ones. 

Suppose a bill in equity with its string of inter- 
rogatories, — answer thereto consisting of a stnng 
of responses,— amendments to the bill, including 
a fresh string of interrogatories grounded on those 
responses I— suppose these several instrumenu 
spoken extempore, and at the same meeting, by 
the several interlocutors. In this imaginary aia- 
logue we should have a set of questions not put 
singly, and yet some of them arising (viz. tha 
second set) out of the answers. 
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of seeing as well as hearing were destroyed, 
antecedently to his being let in again.* 

, In such a state of darkness — after any 
one question has been delivered — to know 
what, for the purpose of giving completeness 
as well as correctness to the testimony, the 
next question ought to be, will frequently be, 
no less impossible than, in a game of chess 
or draughts, to know what your next move 
ought'to be, without knowing what your an- 
tagonist's last preceding move has been. 

Even in a conversation Mdth a confiden- 
tial friend, where both interlocutors are alike 
desirous, the one of receiving the whole and 
exact truth of the case, the other of commu- 
•fiicating it: — consider with yourself whether, 
the subject being a matter of importance to 
your personal interest or your affections, it 
would be a satisfaction to you to know be- 
forehand, that, after an answer given to your 
first question or string of questions, it would 
be impossible to you to put another. 

This done, — setting aside your veracious 
and willing respondeat, call up in his place 
any person who, on the ground of improbity, 
and that disposition to mendacity which is so 
natural an accompaniment of it, has happened 
to attract your notice : then think Mrith your, 
self what would be your chance for extracting 
from him a truth which a powerful interest 
urged him to conceal, if, attached to the 
known necessity of making a full answer to 
your first question or string of questions, he 
possessed the assurance that, however false 
his answers might be, no ulterior questions 
corid ever be grounded on his lies. 

True it may be, that there are occasions 

* It is even conceivable, that, in the course of 
a vivd voce conversation, — a question or strine of 
questions being put by the interrogator, and an 
answer or correspondent string of answers given 
in a breath by the deponent,—, the Lps of the in- 
terrogator may thereupon be closed, as those of 
a frog are for a certain part of the year, and then 
the examination may end. 

It is conceivable this arrangement, and accord- 
ingly it stands exemplified : for of human, and 
especially juridical absurdity, no conceivable mo- 
dification can be mentioned that does not stand 
a good chance of being somewhere or other ex* 
empUfied in practice. 

Cause, a criminal one; mode of procedure, by 
indictment ; inquiry, the principal one — that in 
which the decision is pronouncM by a jury : of- 
fience, a crime of the rank of felony. Omcer of 
Ihe court to the defendant, called here the pri- 
soner: Prisoner, hold up your hand (hand held 
up)— How say you? Guilty, or not guilty ? Pri- 
soner: *' Guilty," or " Not guilty.*^ In either 
case, here the interrogation ends. Whichever be 
4he response, not anouier question can ensue.* 

• If a prisoner refuse to plead, the Court may 
order die proper oflicer to enter a plea of " Not 
guilty," under the authority of the 7 & 8 Geo. 
IV. cap. 28, § 2. See R. V. Bitton,6 C. & P. 92. 

Vol. VI, 



on which, firoin the eictreme simplicity of thf 
case, the answer or answers to a first ques- 
tion or string of questions may by a person 
of ordinary sagacity be foreseen with sufl^ 
dent correctness and completeness; and upon 
the first answer so imagined, a second ques- 
tion fi-amed, suitable to the purpose of suc- 
ceeding to it. But the cases are perhaps not 
less numerous, in which such forecast would 
to any man, or (what to this purpose comet 
to much the same thing) to the ordinary ran 
of men, be plainly impossible. But even were 
such forecast sure for the first question — for 
a question of the first degree, who would ven* 
ture to assure it, for a second, for a third 
degree, and so on ? for the utmost number of 
lii&s of which it can happen to be requisita 
that a chain of questions and answers thus 
connected shall be composed ? 

A case which may serve to place in a clearer 
light the general impossibility of this kind of 
forecast in a degree adequate to all purpoe^ 
is one that has sdready been brought to view : 
viz. the case where, for the purpose of set- 
ting indubitable fiicts in opposition to the 
testimony of a^nendadous witness, questions 
are put to him, calling for statements on his 
part relative to circumstances in all other 
respects irrelevant — relevant and instructive 
by acddent only, and with reference to this 
single purpose — What had you for supper? 
To the merits of the cause, the contents of 
the supper were in themselves altogether ir- 
relevant and indifferent. But if, in speaking 
of a supper given on an important or recent 
occasion, six persons, all supposed to be pre- 
sent, give a different bill of fiire; the con- 
trariety affords evidence pretty satisfectory 
(though but of the circumstantial kind) that 
at least some of them were not there. 

But to reach beforehand, either by provi- 
sion or so much as by imagination, all the 
£edse &cts to which in the agony of the con- 
flict it may happen to a mendadous witness to 
give utterance — to pre-comprehend all these 
facts, — and on them, when so pre-compre- 
hended, to ground a set of questions adequate 
to the purpose of bringing their falsity to light 
in the manner that has just been mentioned, 
is a task, tiie general impracticability of which 
appears too dear to need any further eludda- 
tion. 

IV. Fourth point,— .responsion performed 
in the presence of the judge. 

From the oral mode, this feature, like the 
preceding one, is separable in idea, and in 
possibility : in the epistolary mode, it has no 
place in ract ; in the mixt mode (oral interro- 
gation according to written interrogatories,) 
it has place, but (as will be seen, and from 
the causes that may already be suspected) to 
very little good purpose. 

Not to repeat what has been said of the 
fiicultv of interrogation on the part of the 
Bb 
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judges— a fiiculiy naturally indeed as well as 
properly, but not necessarily, connected with 
that of his presence, — ^the use of this presence 
is, in case of fnah fides, to afford to him, by 
observance of deportment, circumstantial evi- 
dence of the emotion of fear : and thence ^as 
above observed) of a disposition to menaa* 
city, if the respondent be an extraneous wit^ 
ness; of the Uke disposition, or (what is more 
material) of a consciousness oif not having 
right on his side, if he be a party, whether 
defendant or plaintiff. 

In using the word presence, a reference 
more or less explicit is or ought to be made, 
as well to the occasion or purpose, as to the 
particular sense or senses upon whidi the ob* 
ject, in virtue of its presence, acts. At the 
same instant of time, two men being in every 
sense present to each other, the self-same ob^^ 
ject is present to one, not present to another. 
Objects removed to an infinite distance with 
relation to all the other senses, are still pre- 
sent to the sight. 

In a Grecian ooutt of ju^cature, a point 
was made (we are told) that ibe parties 
should not DC visible — should not, in this 
sense, be present — to the judges. The story 
has mudi the air of fable: peihaps (as in 
relations of all sorts of transactions, judicial 
more than any other, is so apt to be the case) 
an individual instance was magnified into a 
general rule. Supposing the existence, what 
was the reason of this rule? By a female 
bosom, too deep an impression had been made 
(it seems) upon judicial eyes. If we believe 
the story, a constant and most instructive 
aonrce of evidence was thus cut off, for the 
momentary chance of preventing a rare and 
casual and possible abuse. A shawl^ or what^ 
ever equivalent to a shawl was then in fashion, 
would have been as simple and a fadier less 
expensive remedy. 

A material pomt is, that the tesfamdny be 
delivered in the presence of a judge ; of an 
official person, who, in case of mendacity — 
mendacity detected on the ^pot — shall be 
armed with authority competent to the fol- 
lowing rt up with punishment i with punish- 
ment, seisng the deluiquency in the very act 
— not crawUng afiser her at a snails pace (as 
imder the technical system,) to afibrd time 
for squeezing the injured and the injurer with 
undiscriminating pressure, while tiie judge, 
by the hands of his workmen, is wire-drawing 
them through the offices. 

Another material point is, that the pre- 
sence in which ihe testimony is delivered be 
the presence of Me judge— «f the judge by 
whom the decision, to be grounded on that 
evidence, comes afterwards to be framed. 
Change the judge, — the circumstantial evi- 
dence, the important evidence above spdcen 
of, almost entirely perishes.* 
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CHAPTER IL 

NOTES, WHETHER CONSULTABLE ? 

In any, and (if in any) in what cases, shall 
the liberty of recurring to ready- written notes 
or memoranda in his possession, be allowed to 
a proposed respondent, pending the process of 
interrogation (viz. in the oral mode ?) 

Suppose him deprived of this feculty, cases 
exist in great variety and to a great extent, in 
which correctness and completeness would, 
on the part of his testimony, be physically 
impossible. 

Suppose him left in possession of this fiei- 
culty , — the ad vantage occasionally derivable, 
in ca^ of mala fides, from the promptitude, 
and thence from the unpremeditatedness, of 
the answers, is in a considerable degree lost.f 

To the extent of the class of cases i^ve 
alluded to, — certainty of incorrectness and 
incompleteness being the result of the exclu" 
sion, and not more than a chance of these 
causes of deception and misdecision being the 
result in case of admission ; by this statement, 
upon the fiice of it, the proper practical course 
seems to be already indicated. 

The demand for this help to memory de- 
pending not so much on the species <^ the 
case, as on the individual drcumstances c^the 
individual case ; drawing the line between the 
cases in which the fiiculty shall be allowed, 
and those in which it shall be disallowed, can- 
not, with safety and propriety, be the work 
of the legislature. If drawn at aU, it must be 
left to the discretion of the judge. 

1. On the part of the mass of &cts reqcdred 
to be deposed to, suppose a certain degree of 
complication, — the union of completeness 
and correctness will, in the instance g£ every 
man (prodigies excepted,) be manifestly im- 
possible : take, for instance, a mass of pecu- 
niary accounts. ♦ 

2. To memories of all sorts, some classes 
of circumstances will be more difficult to re- 
tain than others. The most difficulty retained 
of all IS a mere date, t. «. an individual portion 
df time : except in the case where some o^Mf 
circumstance has intervened, whereby to dis- 
tinguish that portion from like contiguous 
portions — some circumstance, whereby, in 
virtue of some connexion or other whidi it 
has with the deponent's interest (the word 
interest being taken in its largest sense,) his 
attention has been drawn to it with a pecu- 
liar degree of force. 

3. But (not to speak of figures) for one 
purpose or another, a history of any land or 
length may come to be required for evidencQ. 



f The i^actical rule of the English courts is, 
that if no sinister motive for making a note can 
be detected, the note adds much to toe probative 
force of the witness's testimony, he being allowed 
to use it only to refresh his memory. -. Ed. 
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In tBe capacity of a public functionary, the 
conduct of a man through a great part of his 
life, may, by being rendered the subject of 
legal inquiry, be rendered the subject of evi- 
dence. 

4. To a memory below the average or or- 
dinary degree of retentive force (whatever be 
that average degree,) helps may be necessary, 
such as to a memory above that standard 
would be superfluous. But between memory 
and memory who shall draw the line ? And 
not only niemory is in question, but appro- 
priate firmness of mind ; regard being had to 
the presence of the judge — not to speak of 
an unknown circle of bystanders. 

Whatever danger of mendacity and conse- 
quent deception and misdecision may be at- 
tached to the admission of this help to recol- 
lection or instrument of mendaciousinvention, 
may be more or less reduced by conditions 
annexed to the faculty of utterance. It is not 
till after the reduction practicable in this way 
has been effected, that the propriety of admis- 
sion or exclusion can be fiiirly estimated. 

1. Whenever a deponent, being under exa- 
mination, asks leave to look at notes, he 
should, in the first place, at the instance of 
the adverse party, be examined, and that on 
both sides, before he has looked at his notes.* 

Why ? Because, if he be honest, be his 
answers at that time what they may, neither 
he nor the side on which he deposes has any 
thing to fear. Suppose him to say — I am 
absolutely unable to recollect anything about 
the matter without my notes : even an answer 
to that effect may be highly instructive ; for, 
on recurrence to the nature of the transaction, 
as delineated in his notes, it will be a point 
to be judged of, whether it be probable that 
his oblivion of it should be thus entire. 

Being honest, whatever he says, he need 
not have anything to fear. Of the matter of 
fiict whidi, under these circumstances, he 
advances, more or less may be erroneous, and 
proved to be so : inconsistent with facts proved 
to be true by evidence from other sources — 
inconsistent with his own statements, as de- 
livered in his notes. Still, if he be honest, 
it is not the mere falsity of his viva voce state- 
ments, that under these circumstances will 
mark him out as having knowingly and wil- 
fully deviated from the line of truth : at the 
same time that, in case of dishonesty, it may 
very well happen that the nature and circum- 
stances of the deviation shall betray it. 



* The English practice is, when a witness is 
seen referring to any written paper, to ask first 
what it is ; and if from the answer it appear that 
it consists of notes made by the witness himself, 
and that he uses it to refresh his memory, the 
counsel who is adverse to the evidence is entitled 
to look at it, and afterwards to use it as an as- 
sistance in cross-examining the witness upon bis 
previous testimony. —^dL 



2. Before such recurrence on his part, and 
after his examination performed as above on 
both sides, his papers should (at the instance 
of the judge, or at the instance of an adverse 
party, by order of the judge) be handed up to 
the judge, Mdth liberty to the judge there- 
upon to continue his examination, by further 
interrogatories founded on the paper and its 
contents. 

3. Like liberty to the judge to hand the 
paper down, for the like purpose, to the party 
or advocate on the adverse side. 

4. Should it so happen that the paper, in 
addition to the relevant matter, contains other 
matter, in the disclosure of which no one of 
the parties has any interest, and by the dis- 
closure of which the deponent, or any third 
person, would, without any legal transgression 
on his part, suffer a prejwdice to any amount 
— would be exposed, for instance, to contempt 
or ridicule, or io vexation in any other shape ; 
here would be an opportunity for the judge so 
to order matters, that, in the communication 
made (as above) to hostile hands, this colla-^ 
teral inconvenience be avoided.f 

5. Power, again, to the judge, of his own 
accord, or at the instance of the party con- 
cerned, to impound the script,^ that, like any 
other article of written evidence, it may be 
subjected to scrutiny, with whatever degree 
of time and attention may be requisite. Power 
again to the judge, either to cause the script 
itself to be redelivered to the deponent, or to 
retain it, delivering or not delivering a copy 
in its stead. 

6. Power to the judge, of his own accord, 
or at the instance of either nde, to appoint 
another day for the re-examination of the de- 
ponent on the ground of the paper of notes ; 
after time taken for the examination and con- 
sideration of it, as aforesaid. 

It is almost superfluous to observe, that, 
on this as on all other occasions, the demand 



-f* If the proposed rule in question have re- 
ceived that effectual degree of promulgation' 
which every rule of law might and ought to re- 
ceive; the script being, by the supposition, in 
the deponent's own possession, the faculty of 
performing such obliteration for himself will ac- 
cordingly nave been all along in his power. But, 
in this as well as other cases, negligence is a case 
too common not to require provision to be made 
against it by legislative vigilance : add to which, 
that it may happen, that not the deponent him- 
self, but some third person, shall be the person 
exposed to suffer by the disclosure. 

X In the English system, the judge has the 
power to impound, but it applies only to writ- 
ten papers wliich are evidence of themselves, in- 
dependently of any oral testimony. Notes made 
by an eye-witness or an ear-witness to refresh his 
memory are not of this kind : they are not evi- 
dence which is read to the jury ; they are mere 
of belief for the witness himself, and 



nave no force or technical use, except as aids to 
his memory. — Ed, 
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for all this delay, vexation, and expense, will 
be preponderant or otherwise, according to 
the importance of the cause itself, and the 
importance of the evidence in question to the 
cause. 

On this occasion, an intimation given of a 
few particulars to which it may happen to be 
found proper subjects for inquiry, may be not 
altogether without its use. 

1. The person by whom the notes were 
penned) whether the proposed respondent 
himself, or any other person.* 

2. The time at which the transaction, or 
supposed transaction, is supposed to have hap- 
pened : whether at such a distance from the 
time of interrogation, as to have produced a 
sufficient demand for recurrence to such helps. 

3. The time at which the script was pen- 
ned : whether at, or how long after, the time 
of the transaction of which it contains a state- 
ment. Not that it will alwayafbe material at. 
what distance of time. Whenever an appre- 
hension of relative failure of memory presents 
itself, then is the time for obviating it. 

4. The cause (final cause) of its being pen- 
ned. 

5. If by the respondent himself, — whether 
it be the original memorandum, or a transcript 
made of it by himself? if a transcript, for what 
reason made? 

N,B, A very natural and not censurable 
cause is, the originaPs having been mixed with 
other memoranda (as in an ordinary memo- 
randum-book,) material to the writer, and not 
material to the cause. But what may not- 
withstanding be with reason insisted upon, if 
for special cause, is, that the original, in what- 
ever state, be produced. 

6. If not by the hand of the witness, — by 
what other hand ? 

7. Whoever were the penman (whether the 
witness himself, or any other person) — whe- 
ther it were worded by the writer himself, or 
written from dictation, by any, and what, 
other person? 

8. If it be not in the Mritness's own hand, 
from what cause came it to be in another hand 
than his own ? whether from a physical cause, 
such (for example) as his inability to write, — 
or from what other ? 

9. In the hand of what person soever it be 
alleged by the witness to be, a case may hap- 
pen in which it may be material (though at the 
expense of a distinct inquiry) to authenticate 
or deauthenticate it by ulterior evidence. 

Objection : Allow the proposed respondent 
to recur to notes not in his own handwriting, 
you allow a suborned witness to deliver a 
mendacious story, framed for him by his sub- 
orner. 

• If the notes are not penned by the respon- 
dent himself, he is not in the English courts en- 
titled to use them to refresh his memory.^fd 



Answer: But, for the exclusion of such 
helps, on the ground of the possibility of such 
a case, in this instance, no reason can be given 
but what (if admitted) would put an exclu- 
sion upon them in any case. May it be that 
a third person has happened to invent a Mse 
tale for the witness ? So may it that the wit- 
ness has invented one for himself. May it be 
that the witness has received from a third 
person a false story penned for him by the in- 
ventor ? So may it that he has transcribed 
with his own hand a false story, written ori- 
ginally by the inventor in his (the inventor's) 
hand. 

Refuse such recurrence absolutely, vera- 
cious testimony may stand excluded, while 
mendacious is admitted and gains credence. 
A liar with a good memory may remember a 
mendacious statement, better than an honest 
man, with a bad memory, will, without the 
help in question, remember his own real per- 
ceptions and observations. 

With, or even without, the above-proposed 
inquiries and conditions, — in no case can the 
admission of this subsidiary species of evidence 
be so much in danger of being productive of 
deception, as in the case of other species of 
evidence admitted in English practice. 

1. Wherever the process of interrogation 
is conducted in the epistolary mode, the li- 
berty of recurrence to notes is necessarily un- 
bounded. If, in all cases, such liberty were 
upon the whole prejudici^ to justice, this of 
itself would be a sufficient reason for inter- 
dicting altogether all interrogation in the epis- 
tolary mode. 

True it is, that, in English practice, the 
epistolary mode is not applied to extraneous 
witnesses : true it likewise is, that in the ap- 
plication of it to extraneous witnesses, there 
would be a danger of deception, over and 
above what has place in its application to a 
party. But of this in another place.f 

2. After the death of the writer or sup- 
posed writer, memoranda in writing are, iu 
cases to a great extent, received without scru- 
ple, in the character of evidence. By death, 
the writer is withdrawn out of the reach of 
interrogation, with the security of which it is 
pregnant : but in the present case, there he is, 
and in the act of undergoing it. 

3. At the instance of a party on the other 
side, a memorandum or letter of any person, 
being a party, is received as evidence. He is 
alive, and perhaps in court : but, — for the 
purpose of giving completeness and correct- 
ness to this frequently incorrect and almost 
always incomplete fragment of evidence, — 
neither at the instance of his own side, nor at 
that of the opposite side of a cause, is a ques- 
tion admitted to be put to him ; unless when, 
under the mask of an extraneous witness, the 
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interest which he has in his real character of 
a party be disguised. 

4. In whatever cases evidence is admitted 
in the shape of afiSdavit evidence, the faculty 
of recurring to nojtes is, by the very shape of 
the evidence, possessed and exercised widiout 
stint. 

This, the most deceptitious of all shapes, 
is the only shape in which, by English judges, 
when left to themselves, testimony is ever 
received. 

If, in whatever hand, and under whatever 
circumstances penned, a proposed respondent 
were to deliver a paper of notes (whether 
penned by himself or no) declared to be his 
testimony, he refusing to answer a single ques- 
tion, — a paper of notes under these circum- 
stances would, in point of trustworthiness, be 
at least upon a par with the best affidavit 
evidence. 

On this, as on many other heads, should 
any example be needed to show bow com- 
pletely it is in the power of prejudice to ren- 
der a man blind to transactions daily passing 
before his own eyes ; how completely it is in 
the power of indifference — indifference, to 
say no worse, to the ends of justice, — to ren- 
der a man unconscious of the obvious nature 
and character and tendency of his own act ; 
this topic will afford suffident examples drawn 
from English practice. 

Cases on this subject, all reported in Term 
Reports, III. 749, 754: — 

1. Principal case. Doe v. Perkins, B. R. 
11th June 1790. 

2. Case thereupon dted by BuUer, J. — 
Tanner v. Taylor, Hereford Spring Assizes, 
1756 ; a manuscript case thus bolted out af- 
ter a sleep of 34 years. 

3. Case cited by Kenyon, Ch. J., from the 
MS. of the late Lord Ashburton, then Mr. 
Dunning : Anonymous, 3d December 1753, 
at Lincoln's Inn Hall, before the Lord Chan- 
cellor (Lord Hardwicke),' a cause in equity : 
a manuscript case bolted out after a sleep of 
37 years.* 

* Note on the Anonymous £<juity Case, Na 3, 
before Lord Chancellor Hardwicke: — 

" Should the Court connive at such proceedings 
as these, depositions would be no better than affi- 
davits.'* 1. In the first place, not true. In the 
case of affidavit evidence, the deponent is com. 
pletely exempt from interrogation ; from interro- 

Sdon on all sides: from tne judge, as weU as 
e adverse party. In this case, the deponent had 
actually been subjected to interrogation; to a 
species of cross-examination — to what goes by that 
name in equity practice; to cross-examination 
Arom written interrogatories drawn up by ^e ad- 
vocate of the party adverse, and admmistered by 
judges ad hoe^ a commissioner appointed by the 
party adverse, in coiyunction with another ap- 
pointed bjr the party invoking: in a word, to the 
most efficient mode of scrutmy which the prac- 
tice of his Lordship's Court allows of. 
2. In the next place; supposing it true that the 



Doe V. Perkins, B. R. Ilth June 179a 
III. Term Reports, 749. A variety of reflec- 
tions are suggested by the statement given in 
relation to tfajs case. 

1. That the evidence, the production of 
which had been omitted (viz. the original 
book, Mrith the entries made in it at the in- 
stant,) would have been better evidence, more 
trustworthy, than the extracted copies made 
of those same entries from that same book, by 
the same person who himself made some of 
the entries, and saw the others made. And 
this for the reason given by the <»>unsel, viz. 
that it might happen in a variety of instances, 
that something would appear upon the original 
paper Itself wUch would do away the effect of 
the evidence, but which might be suppressed 
in a copy, and still more easily in an extract. 

2. That, therefore, the court acted in a 
justifiable manner in doing what they did — 
viz. in ordering a new trial; the effect of 
which order was to disallow the evidence in 
question, by setting aside the verdict, of the 
ground of which it formed either the whole 
or a necessary part. 

3. That, if they had acted io a manner 
directly opposite, t. e. had they refused the 
new trial, they would have acted in a man* 
ner equally justifiable. 

4. That, though in either case they would 
have acted justifiably (viz. taking for the 
standard of reference the established course 
of practice ;) yet, in neither did they act, nor 
was it in their power to act on the occasion, 
without enormous trespasses committed in a 
variety of ways against the ends of justice : 
the established course of practice being itself, 
in a variety of ways, repugnant to the ends 
of justice, pregnant with injustice in a va« 
riety of shapes. 

5. That, had the same points come b^bre 
a justice of peace, acting in the mode of pro* 
cedure called summary, none of those injus- 
tices would necessarily or probably have ta^en 
place : but that the whole procedure might 
have been, and in all probability would have 
been, in a state of perfect conformity to all 
the ends of justice. 

Supposing the extracts in question to have 



deposition taken in the mode in question was no 
better than an affidavit, what would be the re- 
sult ? That it was upon a par with the only sort 
of evidence which a court or common-law judges* 
sitting without a jury, ever vouchsafes to hear: 
the only sort of evidence which his Lordship, 
sitting m that same place, ever sufiered himaelf 
to hear, when the cause, instead of commendng 
by an mstrument called a Bill, conomenced by 
an instrument called a Petition : the sort of evi- 
dence which, in preference to depositions ^by 
deponents examined viva, voce by the examimne 
clerk, or by commissioners named on both sides, ) 
and even to the exclusion of such depositions, he 
was at least as much in the habit or hearing, as 
of hearing depositiona. Connive at such pro- 
ceedings! 
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been at ooee complete and correct copies of 
the origmal entries (ihut is, of so much of 
the contents of the whole hook as applied to 
the &ct8 in question,) the propriety of the 
▼erdict is out of dispute. But there appears 
strong reason for concluding them to ha^e 
been trustworthy in both those points, and 
scarce any reason for suspecting them to have 
been untrustworthy in either. 

** On his cross-examination, Aldridge** de- 
dared (confeBsed, says the report) ** that he 
had no memory of lus own of those specific 
fiicts.*' This declaration seems a pretty con- 
▼indng proof of his veracity and trustwor- 
thiness : for, had it been an object with him 
to gain credence for the fiu^s stated in and 
by the entries, those fects being false, what 
should have hindered him from deposing to 
the truth of them at once ? why qualify his 
testimony by a " confession" so likely to de- 
stroy the supposed intended effect of itf Yet 
it is this very declaration that constitutes the 
whole of the ground on which the whole of 
his testimony taken together was pronounced 
unfit to constitute the ground, or any part of 
the ground, of the verdict. 

A multitude of lights whidi might have 
been thrown on the case, appear, somehow 
or other, to have fiedled of bdng thrown on it. 

Between the day on which this testimony 
was delivered, and the day on which the en- 
tries were supposed to have been made, what 
length of interval was there ? On this head, 
utter silence. Suppose twenty years: — it 
might be natural enough that the facts con- 
stituting the subject-matter of the several 
entries (answers given by the several tenants 
to the question. At what time of the year did 
your holding expire?) should have left in 
his memory little or no trace. Instead of 
twenty years, put half as many months, such 
utter oUivion would seem scarcely probable: 
and in this case, and this only, a suspidon 
might have presented itself. The entries 
made by you were not true : you knew they 
were not : were you now to swear them to 
be true, by the testimony of those tenants or 
some of them, you might (so you appr^iend) 
be convicted of perjury. It is to avoid the 
danger, hofrnig at the same time to have the 
benefit, of a ftdse oath, that you now confine 
your declaration to the hct of having made 
those entries ; that being a fact which is true. 
^ Question 1. When you made those respec- 
tive entries, did you at the time look upon 
them as true, or as being in any instance or 
in any respect not true ? — Answer in one 
way: I have no recollection of my being 
consdous of their bdng fiilse in any respect : 
I (amnot, therefore, but be persuaded of their 
being true : for, had it been my intention to 
make an entry known by me to be fiUse, it 
must have been in pursuance of some plan of 
fraud, a matter too remarkable (not to speak 



^ the widcedness of it) to haVe be«n so soon 

forgotten by me Answer in the other way : 

Though it was by me that the entries were 
made, I cannot but acknowledge that at the 
very time of making them I was consdous of 
thdr not being true. 

Question 2. The memoranda, of which the 
paper you now produce is composed, are not 
original memoranda made by you at the time, 
but copies made, in the way of extracts, from 
the memoranda really made at the time; 
whidi memoranda were entered in a book. 
This transcript vHiich you now produce, does 
it contain all the entries in that book that 
bear any relation to the matter in question ? 
if not, then, of the whole number of relevant 
entries that are in that book, how many, and 
to what effect, are those which you omitted 
to include in this your transcript? and for 
what cause did you omit them respectively ? 
Most probable Answer: In this transcript is 
contained everjrthing whatsoever that bears 
any relation to the matter in dispute : the 
other entries were nothing more than entries 
of payments made by the tenants at different 
times, payments wludi have no relation to 
the matter in dispute. 

Question 3. Here, instead of the book in 
which the original entries were made, you 
bring a paper containing memoranda which 
you say are transcripts made from such of 
the entries as bear relation to the matter in 
dispute. How comes it that you have not 
brought the book itself? How came you to 
put yourself to all that trouble? — Probable 
Answer: In the book, these memoranda were 
a little dispersed : being ranged (as in other 
books of account) according to their dates, 
they were intermixed with entries relative to 
other matters. To have searched for them 
here, would have consumed I know not how 
mu(^ of the time of the court. As the effect 
of the whole statement was at any rate to 
depend on the credit that might be thought 
due to my testimony, it did not occur to me 
that my bringing that book would be dther 
nec^sary or of use. 

By the part taken in the business by the 
judge that tried the cause (Lord Lough- 
borough,) it is dear that by that learned 
Chief Justice of the Common Pleas, after- 
wa]:ds Lord Chancellor, the production of the 
ordinal book was deemed not necessary. Is 
it to be wondered at, if a condusion to the 
same effect should have determined the con- 
duct of the unlearned witness ? 

All these questions, so obvious, so natural, 
and not one of them put: neither by the coun- 
sd employed to impugn the evidence, by the 
counsel employed to support the evidence, 
nor by the learned judge, whose support in 
other ways it received. Was it that un- 
learned reason and law-learning are mutually 
exclusive of each other ? Was it that, in the 
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opinion of learned gentlemen, it was time to 
go to dinner? Was it that causes calling 
for judicature were many, and that (as in 
the nature of things must commonly he the 
case in current practice) there was not time 
for doing justice to any one ? Was it that the 
parties were known to he rich and sturdy, 
and that, by a sort of professional instinct 
so natural to learned gentlemen, it was felt 
that the less the expenditure of untimely 
reason, the more ample room there might be 
for supplemental law ? 

In &ct, no fewer than five learned gentle- 
men, all of them then or since of distinguished 
eminence, were listed, though in vain, in the 
support of this evidence: and, before this 
argument, the cause had been rich in inter- 
vening incidents. 

The more thoroughly the history of the 
cause is understood, the less the wonder will 
be, if the unlearned witness and the learned 
judge joined in one common error. They 
were wrong ; for the Court of King's Bench, 
with Lord Kenyon at the head of it, pro- 
nounced them so. They were in an error : 
but how came they to have fallen into it ? 
The want of having made acquaintance with 
a law never promulgated — a law never made, 
but which by learned imagination was capable 
of being made, in the way of jurisprudential 
abstraction (that is, of imagination,) out of 
two decisions, with either of which it was not 
possible for them to have been acquainted ; 
and which, after having been buried as soon 
as born, were dug up for the occasion out of 
the Un^u8 infantum in which they slept : the 
one by Mr. Justice BuUer, after a sleep of 
thirty-four years ; the other by Lord Kenyon, 
after a sleep of thirty-seven years. 

For thus it is, that, on pretence of being 
declared, laws upon laws, laws fighting with 
laws, are made throughout the manufactory 
of common, that is, of j udge-made, law. That 
B may receive warning (warning which it is 
neither designed nor expected should ever 
reach him), A must first have been consigned 
to distress or ruin. Gulfs by the side of 
fu}& cover in its whole expanse the field of 
jurisprudential law: nor can any of them take 
its chance ai bdng closed, till the property or 
liberty of some involuntary Curtius luis be^ 
thrown into it. 

Had the matter come before a court of con- 
science, or a justice of the peace (and nothing 
hinders but that a case, the same in principle, 
may have come ere now before either of those 
seats of unsophisticated common sense;) had 
it come (say for exemplification sake) before 
A justice of the peace, how would he have 
d^it with it ? If the above-proposed rules, 
obvious as they are, are indeed conformable 
to the ends of justice, he would have pro- 
ceeded (for what should have hindered him ?) 
according to the spirit of those rules. By 



questions such as those above brought to view, 
be would have scrutinized into the bona fides 
of the witness ; and (if satisfied as to that), 
into the correctness and completeness of the 
evidence, when all^ had been extracted that 
could be extracted firom that source. Previ- 
ously to his decision, he would have insisted 
or not insisted upon the production of the 
book, according to circumstances. 

He would have insisted upon the produc- 
tion of it, had any doubts remained on his 
mind of Ihe correctness or completeness of 
the alleged transcripts ; had the like doubts 
remained upon the mind of the adverse party ; 
at any rate, if only a few minutes, or only a 
few hours, or even (if fraud were suspected, 
or the magnitude of the stake appeared to 
warrant the delay, vexation, and expense) a 
few days, were understood to be necessary, 
in respect of time, to the production of it : 
nor would he even have grudged days, or 
weeks, or months, Mdth whatever burthen in 
respect of expense the burthen in other shapes 
might be understood to be aggravated, if the 
party applying for the scrutiny were content 
to take, and did actually take, the burthen, 
absolutely or provisionally, upon himself. 

He would not have insisted on it, if — the 
answers given to all such questions as the 
above proving completely satisfactory, he 
had been assured that the book was at the 
other end of the country, and that not less 
than a week's or a fortnight's journey on the 
part of the Mdtness (it being under his lock 
and key) would be necessary to its being 
forthcoming, — if the call made for it on the 
other side appeared to originate in mala fides, 
the demander refusing to come into any rea- 
sonable measures for indemnification present 
or eventual, — and U) have no other object 
than that of subjecting the opposite party to 
vexation and expense. 

He would have had recourse to any oike of 
a variety of expedients, rather than, by un- 
conditional order, or unconditional refusal, 
subject in any shape either the one party or 
the other to preponderant and unnecessary 
inconvenience. He would determine in favour 
of the transcripts in the first instance, subject- 
ing the decision to eventual reversal within 
a limited time, means of inspection being se- 
cured to the adverse party within that time. 
He would determine against the transcript in 
the first instance, subjecting the dedsion to 
eventual reversal within a limited time, on 
the production of the book before himself, or 
the examination of it in other trustworthy 
hands, agreed upon by both parties, or too 
notoriouwy trustworthy to be with any colour 
of reason objected to by either; the book 
being in either case found to be correctly and 
completely represented by the transcripts. 

It would be an almost endless task to ex- 
hibit on this occasion an exhaustive view of 
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all the expedients, the mezzi termini^ to which, 
under the possible diversifications of <whicb 
the convenience of the parties in a case of 
this sort may be susceptible, recourse might 
have been had. To assist conception, the 
above may be sufficient for a sample. In the 
choice of expedients having the legitimate 
ends of justice for their object, common sense 
and common honesty would not in practice — 
when they act by themselves they do not — 
find any insuperable difficulty. It is only 
common law, or its &ithful ally in the war 
against justice, English equity, that, by a 
noble disdain of the convenience and interest 
of all parties, contrives for its own sinister 
purposes — contrives by unbending rules — 
to involve in one common violation all the 
ends of justice. 

The question here on the carpet is of the 
number of those which respect the admission 
and exclusion of evidence. At the trial, whe- 
ther it be in the metropolis at Nisi Prius^ or 
in the country at the assizes, it is always in 
an abstract point of view that they are con- 
sidered. In all cases alike, there is a some- 
thing which is abstracted and set aside : and 
what is that something? — the interest of 
all individuals concerned, in the character of 
suitors ; their interest, in respect of the im- 
portant points of delay, vexation, and ex- 
pense. In theory, accordingly, the decision 
may be wrong or right : in theory, and in this 
abstract point of view, it is actually right, as 
often as it puts an exclusion upon evidence 
of inferior trustworthiness, where superior 
might have been had from the same source. 
In theory, therefore, it is sometimes (though, 
on the whole ground of exclusion taken to- 
gether, perhaps not once in fifty times) right : 
but in practice, — if inldelay, vexation, and 
expense — all factitious, all manufiictured for 
the sake of the profit to be extracted out of 
the expense — there be anythinp^ of injustice, 
it is always richly fruitful in injustice. Take 
the assizes, the circuit business, as the &ir- 
est sample of the whole field of common-law 
regular judicature ; embracing the whole ter- 
ritotial expanse, with the exception of the 
metropolis. The only article of evidence pro- 
duced, and that an article which (supposing 
it received and credited) is decisive of the 
cause, turns out to be of such a sort as to 
indicate as obtainable firom the same source 
another article : and that other, an article of 
such a complexion, that, with the help of a 
micrometer, if viewed with a microscope, it 
might be seen to stand in the scale of trust- 
worthiness an infinitesimal part of a degree 
above that one which, being in court, is ac- 
tually offered. What follows ? Considered in 
the abstract point of view above mentioned, 
there is nothing to be said against the rejec- 
tion of the inferior evidence. But in a prac- 
tical point of view, — in respect of everything 



that is worth considering — in respect of the 
interest, the feelings, the property, the well- 
being, perhaps the being, of the suitors, — 
observe the consequence. At the end of six 
or twelve months, or twice as much — at the 
expense of fifty guineas, or a hundred, or se- 
veral hundreds — at an expense which not 
one individual out of fifty would be able to 
definy, though he were to leave himself as 
bare as when first brought into the world, 
the ideal imperfection may or may not re- 
ceive its corrective; but in the meantime, 
some one out of a hundred accidents has hap- 
pened : the better evidence is lost ; the party 
that should have profited by it is dead, heart- 
broken, or ruined ; his life, or his money, or 
his courage, are extinguished. 

Could a respite of half a dozen hours have 
been allowed, perhaps the theoretically-su- 
perior evidence might have been made forth- 
coming, and the requisite satisfaction given 
to the delicacy of learned consciences. To an 
unlearned magistrate, to a dozen of ignorant 
shopkeepers sitting in a court of conscience, 
it would as soon have occurred to hang a man 
without a hearing, as to refuse him any such 
respite. But neither six hours, nor half the 
number, can ever be allowed to any such pur- 
pose. Necessity, the offspring of professional 
convenience, opposes an insuperable bar to 
all such wesJuiesses. Under the auspices of 
the learned magistrate, in whose eyes the 
cosmography of circuit-judicature is a miracle 
of wisdom and justice ; in whose computation 
four dajTs out of the three hundred and sixty- 
five are in every place sufficient, and in some 
places too many by half, for justice ; in whose 
estimate, the time which is sufficient for the 
collection of fees must needs be sufficient for 
judicature ; — under such auspices, the wheel 
of judicature can no more be stopped to save 
a man's fortune, than a mill-wheel to save 
his body firom being crushed. 

CHAPTER in. 

OF SUGGESTIVE INTEEEOOATION. 

§ I. Measons against the absolute prohibition 
of Suggestive Interrogation, 

Bt a suggestive interrogation, is meant an 
interrogation by which tiie hct or supposed 
fiict which the interrogator expects and wishes 
to find asserted in and by the answer, is made 
known to the proposed respondent. Is not 
your name so and so ? You live at such a 
place, do not you ? You live as a aervant 
with the defendant ? 

The term is from the Roman school of 
law ; but, without suggesting the idea of Ro- 
man or any other law, to the mind of every 
person to whom the English language is fi^ 
miliar, it suggests readily enough the import 
above ascribed to ik 
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Leading is the word employed instead of it 
by English lawyers. To a non-lawyer, the im- 
port meant to be conveyed is not suggested 
so readily and distinctly (if at all) by this 
word, as by the word suggestive. It affords, 
however, the convenience of being applied in 
cases in which the word suggestive is not 
applicable. You must not lead your own wit- 
ness, says one rule one hears among English 
lawyers : you may lead your adversary's wit- 
ness, says another rule one hears in the same 
school. 

Concerning the propriety of these rules, 
and of the distinction on which they turn, 
inquiry will presently be made. 

That the response ought in every instance 
to be the expression of the actual recollection 
of the proposed respondent, and not the alle- 
gation of another person, adopted by the re- 
spondent, and falsely deUvered as his own, is 
sufficiently mimifest. That whatsoever mea- 
sures may be necessary for the prevention of 
this effect should constantly be taken, is in 
' like manner manifest. But they belong not 
to this head.* 

The purposes for which an interrogation 
of the suggestive kind may be not only not 
prejudicitd, but conducive, to the ends of 
justice, seem reducible to two heads, viz. 
dispatch, and assistance. In the first case, 
the interrogation is suggestive in form only ; 
in the other, in substance and effect. 

Take, in any individual case, any indivi- 
dual interrogation, — and suppose it subser- 
vient to the purpose of dispatch, and of 
dispatch only, not yielding in any shape any 
assistance to the proposed respondent; the 
innocence and the utility of it are by the 
supposition established : the innocence, by its 
not being subservient to incorrectness or in- 
completeness on the part of the testimony, 
nor thence to deception and misdecision; the 
utility, by its being subservient to dispatch, 
thence operating in diminution of delay and 
vexation. 

In this case, the substance of the matter 
of feet wMch the interrogator expects and 
wishes to find asserted in and by the answer, 
is made known to the proposed respondent ; 
and therefore the interrogation is suggestive. 
But the fact made known to him for this pur- 
pose being no other than what was known to 
him already, the suggestion is, by the suppo- 
sition, of a sort from which no assistance to 
any plan of mendacity can be derived. 

From the purposely short exemplification 
given above — a specimen by which, as yet, 
little dispatch is gained, little circumlocution 
saved — a conception may, without much dif- 
^culty, be formed, of much greater savings. 



* The subject they belong to is rather pro- 
^eedure than evidence. Among the arrangements 
Te(]uisite, those that belong to srchitecture eon- 
-fltkute the basis of the rest 



You live at such a place ? no saving as yet : 
Where do you live ? would be still shorter. 
You live as servant with the defendant f some 
saving already. Under a rigorous prohibition 
of suggestion, the interrogation might have 
been drawn into some such form as this : -^ 
Have you any acquaintance with either of the 

parties to this cause ? Yes With which of 

them ? The defendant. — Of what nature is 
your acquaintance with him, and whence rfc- 
rivedf I live with him as his servant. 

In the way of supposition, — and even in 
practice, where, on the part of the party 
really concerned in interest, the requisite de- 
gree of confidence is not wanting, — the use 
of suggestion to the purpose of dispatch will 
assume a greater latitude ; if the proposed 
respondent be a person to whom no disposi- 
tion to make any such deceptitious use of any 
fact made known to him can be ascribed ; or 
if the feet, though as yet unknown to the 
proposed respondent, be of such a nature that, 
though he were even disposed to make any 
such improper use of it, it would not be in 
his power. 

The appearance of suggestion affords na- 
turally a sort of suspicion of mala fides: in- 
formation, therefore, which he knows how to 
obtain without that appearance, a man will 
not naturally choose to purchase at that 
price: to incur a suspicion of that sort, and 
without use, will be a mark of unskilfulness. 
Hence, in this way, a young advocate of little 
experience, who, as such, stands exposed 
to the imputation of unskilfulness, will not 
naturally hazard the taking liberties, such 
as an advocate whose eminence has placed 
him above the imputation, will take without 
scruple.f 

The second ground for admitting suggestive 
interrogation, is assistance to recollection. 

From what has been said under the head 
of recurrence to notes, it must have been 
abundantly manifest that cases exist in which, 
to the correctness and completeness of tes- 
timony, helps to recollection cannot but be 
necessary.J 



•f- The saving thus made in point of time is 
among the many causes which conair in render- 
ing it more pleasant to the judge to have to do 
with advocates of old established eminence, in 
preference to juniors. 

$ In the case of any such help to recollection, 
it mav exist in the shape of a written document, 
and that document in the possession of the pro- 
posed respondent : in that case, the help is af. 
forded by recurrence to notes. 

But a case that may also exist, is, that it shall 
be in the possession, not of the proposed respon.> 
dent, but of theinterrogator. Here, then, it not 
in the particular shape of suggestive interroga- 
tion, at any rate suggestion, is justifiable. Look 
upon that paper — tne contents of it are a long 
account (suppose) of receipts and payments : — 
do you know anything of the contents f are any 
and what of them true f By 
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In the ordinary intercourse of life, — ^incases 
where the interest, the manifest and recog- 
nised interest, of all the parties, requires that 
the truth, the whole truth, and nothing but 
the truth, be brought to light, — where from 
fiEilsehood (supposing it to come out instead 
of truth) every interest would be prejudiced, 
none promoted; — no one but must have fre- 
quently experienced how useful and necessary 
suggestions from without are to the correct- 
ness as well as completeness of the statement 
which requires to be delivered. 

By BVLch suggestion, a result which, it is 
true, may happen is, that (honest recollection 
not being the object) assistance may be given 
to mendacious invention, and the production 
of deception may be the consequence. But 
from thispossibiUty, nojust conclusion against 
the propriety of admitting the suggestion can 
be deduced. 

In &vour of the admission, provided cer- 
tain conditions be observed, several consider- 
ations appear to plead. 

1. If the bringing to view the fact or cir- 
cumstance in question be necessary to the 
giving effect to the right of the cause, on 
which side soever it lie — ^in other words, to the 
prevention of misdedsion ; at the same time 
that, without the assistance in question, re- 
collection of the fact or circumstance cannot 
take place; — exclude the suggestion, misde- 
dsion is the certain consequence. 

On the other hand, admit the suggestion, 
and, — though it should happen that, of the 
request made for the admission of it, a plan 
of mendadous invention was the final cause, 
— still deception and misdedsion are for, very 
far, from being the necessary result. 

2. The probability of the failure of true 
evidence through want of recollection, is 
greater than the probability of mendadous 
evidence in consequence of assistance afforded 
by suggestive questions. 

On the one hand, honest fiulure of recol- 
lection (a weakness that requires assistance 
from another quarter, to enable a man to de- 
clare and make known the fact as it really 
happ^ied) is an inddent extremely common, 
tmd therefore proportionably probable. It is 
what may happen to evei^ man ; and is hap- 
pening to every man continually, in every 
man's experience. 

Failure of recollection is most apt to hap- 
pen in the case of a timid witness, who is 
least likely to be a mendacious, and in parti- 
cular a successfully mendadous, witness. By 



By the same causes by which recurrence to 
notes may be necessitated, suggestion from with- 
out may be necessitated. 

In the case of recurrence to notes, was seen the 
necessity of referring the allowance or disallow- 
ance to the discretion of the judge : in this case 
(as will be seen presently) the same necessity pre- 
scribes the same arrangement. 



the perilousness and novelty of his situation, 
it frequently happens that the exerdse of a 
man's mental Acuities, and in particular his 
memory, is greatly disturbed and weakened. 
From the facts that constitute the subject- 
matter of his deposition, — from the traces left 
by the past perceptions in question in his me- 
mory, — his attention is irresistibly called off 
to the variety of sensible objects with which 
he is encompassed, and which are so n^my 
sources of terror to his mind. 

So far as the effect of the suggestion (whe- 
ther exhibited in the form of a question or in 
any other) is merely to bring back to the re- 
collection of the witness a true matter of feet, 
which was really there before, — the effect of 
it is not prejudicial to truth and justice, but 
advantageous, and frequently altogether ne- 
cessary. 

The case, therefore, in which the effect of 
such suggestion is benefidal to the interests 
of truth and justice, is in experience frequent, 
and in prospect probable. 

On the other hand, the case in which the 
effect of it is prejudidal to the interests of 
truth and justice, viz. by promoting menda- 
dty — mendadty successful, that is, produc- 
tive of deception on the part of the judge, — 
presents itself (at least in the state of things 
most frequently exemplified in English prac- 
tice, in which the interrogation is performed 
in an open judicatory, on a day foreknown to 
both parties, and by professional advocates on 
both sides) as likely to be extremely rare. 

1. The mischievousness of suggested infor- 
mation is confined to those cases in which the 
proposed respondent is pre-disposed to make 
use of it to a mendadous purpose. 

2. Supposing the existence of a disposition 
to mendacity to be productive of any such 
pernidous effect, the friet thus conveyed to 
the knowledge of the proposed respondent, 
must be a feet the knowledge of which eould 
not have been conveyed to him at any earlier 
period than the commencement of this hie 
examination. For, at any antecedent point 
of time, the intimation of it might have been 
conveyed to him without exdting any sus- 
pidon : whereas, conveyed in the wi^ in ques- 
tion, it cannot but be productive of a degree 
of suspidon such as leaves little danger of its 
being productive of the effect umed at by it. 

3. In the shape of notes or memoranda 
supposed to have been taken by the proposed 
respondent for his own use, the information 
might, at any antecedent point of time, have 
been frimidied to him, — and that in the per- 
manent form of a written document, much 
more surely subservient to the proposed si- 
nister purpose, than any such verbal informa.- 
tion as is supposed, can be. 

4. Even within this narrow space of time, 
it cannot be conveyed to the proposed respon- 
dent (however prone to mendadty), other- 
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wise tbui in the case of a correspondent 
disposition to the correspondent species of 
subornation, on the part of the interrogating 
advocate. 

5. In the station of advocate, misbehaviour 
in this shape is not at all conformable to the 
natural state of things : the profit would be 
improbable, and woidd accrue to the party : 
the loss, in the shape of loss of reputation, 
would be probable, and would fidl on the sup- 
posed delinquent, the advocate, himself. 

6. Suppose the two requisites to the spe- 
cies of improbity in question conjoined ; viz. 
on the part of a proposed respondent, a dis- 
position to apply the information to the pur- 
pose of a mendacious statement, and on the 
part of the advocate, a correspondent dispo- 
sition to furnish it ; and suppose the menda- 
cious statement delivered accordingly : stiU 
no harm takes place, unless, mendacious as the 
statement is, it obtains credence, and decep- 
tion and misdedsion are the consequences. 

But the probability of any such deception 
on the part of the judge, in consequence of 
the mendacity of the witness, and thence of 
mendacity itself from this source, is, again, 
much reduced by the remedial virtue of vivd 
voce interrogation ex adverao. 

Where the answer to ihe suggestive ques- 
tion would be dedfflve, and the truth of it 
not liable to undergo ulterior scrutiny from 
a quarter interested in the detection of the 
£[dsity of it (if hlae ;) here, indeed, the pro- 
spect of success in a confederacy of this kind 
would be highly favourable, and the probabi- 
lity of the attempt proportionable. 

Such, accordingly, would be the case, in 
the instance of the sort of examination car- 
ried on in the Roman mode of procedure in 
causes in general, and in English procedure in 
the courts of equity. An advocate of the 
party frames the question in writing; the 
officer standing in the place of the judge pro- 
pounds those questions to the witness vivd 
voce ; the witness gives his answer accord- 
ingly; no advocate present on the side op- 
posite to that in ^eivour of whidi the witness 
(in the case of a mendadous witness) violates 
rae obligation of veradty; no advocate to 
ground a fresh string of questions upon the 
mendadous answer, for the purpose of bring- 
ing the falsity of it to view. 

But, under the tutelary influence of cross- 
examination, the chance of success to a con- 
spiracy of this kind cannot but be rendered 
lughly precarious. The assistance which it 
is in the power of the supposed confederate, 
in the station of examiner, to give to the ex- 
aminee, is but momentary. What he does, is 
to suggest the supposed matter of fact, the 
existence of whidi is to be asserted by the 
response. But, the suggestion once given, the 
power of support is gone. The next moment, 
the mendaGk>us witness sees himself delivered 



into the hands of the adversary ; from whose 
merciless lips will issue an unknown string 
<^ questions, all conspiring to bring to li^t 
the truth he has endeavoured to disguise ; to 
expose to view the falsehood he has had the 
imprudence to advance. 

7. As in case of fidse responsion, — where 
an attempt has been made that fiiils of pro- 
dudng deception, the natural effect is to put 
the judge upon his guard: the natural ten- 
dency is thus to prevent deception, and to 
give birth to a decision in favour of the other 
side. 

Of a question of this nature, the distinc- 
tive character is too manifest to be in any 
danger of escaping the observation of the 
advocate on the other side, or even of ^e 
judge. The degree of suspicion and dis(s>edit 
which it will throw on that side of the cause 
in &vour of which the attempt is nmde, may 
be set down as (comparatively speaking) a 
constant and certain effect; while the undue 
benefit derivable from it, is but an accidental 
and precarious one. 

In a dubious case, or in a case in which 
success (bad or good) admits of degrees, un- 
due prejudice to the side on which it is em- 
ployed, is perhaps upon the whole a more 
probable result than undue advantage. If, by 
the advocate on one side, any sudi attempt 
be made with his eyes open to the tendency 
and consequent impropriety of it, it must be 
in confidence of its meeting with no common 
degree of incapacity on the part of the advo- 
cate on the otiier side, as well as no common 
degree of incapadty, or carelessness, or worse, 
on the part of the judge. 

Where it is the known destiny of the evi- 
dence to be minuted down and published, the 
probability of any transgression of this sort 
seems very small indeed : nor, it is supposed, 
would the exemplifications of it (if any) be 
found oliierwise than very unfrequenC in the 
printed trials, at least of modem times. 

The difficulty of drawing any dear Hne ot 
demarcation, between the cases to which the 
prohibition of such suggestions shall, and 
those to wfich it shall not, be understood to 
extend, constitutes anotd]«r objection to the 
utility of the prohibition. Look at the his- 
tories of these proceedmgs; documents which 
English judicature farnishes in sudi instruc- 
tive abundance : instances in which the ques- 
tions, put by an advocate to the witness odled 
in on his own side, wear this suggestive form, 
present themselves, and present themselves 
unaccompanied with any objection on the 
other side, at every page. 

In fact, when is it that any objection to 
the use of them appears to be made ? On 
those occasions on which the use of them 
presents to view any probable prejudice to the 
other side. These are but few : and of these 
few, the cases in which the real cause of the 
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objection is not the adverseness, but the ser* 
viceableness, of the suggestion to the extrac- 
tion of truth, would (I am inclined to think) 
be found to compose the major part. The 
witness (an honest witness) is bewildered : 
a hint to refresh his recollection would set 
him in the right path. It is for this reason 
that the party who has truth on his side, en- 
deavours to supply him with that assistance : 
it is for this same reason that the party who 
has truth adverse to him, is upon the watch 
to deprive him of that assistance. 

The impossibility of marking out before- 
hand the cases to which the liberty of sug- 
gestive interrogation shall extend, will appear 
sufficiently manifest to any one who considers 
the tenor of the two rules of English law 
mentioned above : rules whidi, taken toge- 
ther, are by much too absurd to experience 
(even under the technical system) an unde- 
viating obedience; rules which (like most, 
if not all, other rules of that system) experi- 
ence double honour, sometimes in the breach, 
and sometimes in the observance. 

Not lead your own witness? — Why not? 
Because your own witness is partial to your 
side ; and to such a degree partial as to be 
ready on all occasions to adopt, and deliver 
as his own testimony, — to adopt, knowing it 
to be a lie, — any lie that, from your brief or 
otherwise, you may be disposed to put into 
his mouth. Thus measured, thus rational, 
are the professors of this pretended science, 
in the conclusions they draw in the way of 
circumstantial evidence. Principal &ct, par- 
tiality, even to the length of perjury, on the 
part of the witness called on any side, — par- 
tiality on the part of every witness in favour 
of any suitor by whom he is called upon to 
depose. Evidentiary fiict proving the par- 
tiality, the need I conceive myself to be un- 
der of calling upon him for his evidence : the 
accident of his having been present at the 
transaction, on the proof of which my chance 
of justice happens to depend. 

What if h^ happens to have been called on 
both sides ? — a case every now and then 
exemplified in practice. Accornng to this 
argument, he must in that case be partial on 
both sides : determined, in case any such ques- 
tion should be put to him, to perjure himself; 
and so sure of succeeding in his perjury, and 
of making each side gain the cause, that he 
must not be heard on either side. 

Lead my adversary's witness ? Why may I 
on all occasions lead my adversary's witness? 
on no occasion lead my own ? Because, your 
adversary's Mdtness (the witness on whose 
testimony your adversary's claim happens to 
stand) being on that account sure to be par- 
tial to your adversary, and against you, you 
may offer to put into his mouth as many un- 
truths as you please, he will not open it to 
one of them. 



Not to speak of any such outrageous force 
as to plunge a man into the acceptance of an 
invitation to commit perjury, — in what pro- 
portion of the whole number of causes, may 
a bias more or less strong in favour of the 
inviting party (the testimony not having been 
called for on both sides) be expected ? There 
are three cases — partiality for the invoker's 
side, partiality for the adversary's side, par- 
tiality for neither side. Antecedently to parti- 
cular reasons pleading in favour of the several 
cases, the aggregate list of witness should be 
equally divided between the three. That the 
list of cases in which the partiality is on the 
invoker's side* will naturally be the most 
numerous, is indeed evident enough at the 
first glance : that it can never be so numerous 
as to swallow up both the others, might, one 
should have thought, have been at least equally 
evident. 

Observe that, should it so happen that my 
adversary's witness, the witness technically 
so denominated, the witness whose testimony 
my adversary is so unfortunate as to be o- 
bliged to call for or lose his chance of justice 
— that this witness of my adversary's in name, 
should, in affection, be my witness ; — in this 
case, in the regular course of things, the 
check opposed to mendacity by interrogation 
ex adverso has no application. Por, it being 
on behalf of my adversary that this witness 
has been examined in chief, the examination 
to which he is subjected on my behalf is the 
cross-examination : the supposed adverse ex- 
amination, which, being itself the check upon 
the examination in chief, is the last of the 
two parts of which the whole examination is 
comprised : the last of all, and which, being 
itaelif but a check, has no other to be a check 
upon it. 

In this case, therefore, the security of the 
cause against mendacity by the assistance of 
suggestive questions, rests on the honour and 
regard to character on the part of the advocate 
and of the judge, not on the preventive power 
of the prohibitive rule.f 



• See Book IL Securities; Chap. IX. Inter- 
rogation; § 5. Affections qf the interrogators 
and respondents towards each other, hwjo far 
presumable? p. 346. 

-f- Of the two corresponding rules, thus equally 
pregnant with theoretical absurdity, the use made 
m practice may be expected to be considerably 
difrerent. 

When, in the person of his adversary's witness, 
an advocate finds himself in possession of a de- 
ponent whose affections are (as, from his relation 
to the parties or the cause, they frequently will 
be)manife8tlyand stronglvon his (the advocate's) 
side ; shame will natunuiv and almost instinc-^ 
tively restrain him from plying the witness with 
sugjjestive questions. Of^thc two rules— the pro- 
hibition absurd in itself, the permission absurd 
by its inconsistency and undiscriminating gene- 
rality, — the permissive one (it seems probable) is 
scarce ever in practice productive or any detri* 
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But, forasmuch as it rests on this basis en- 
tirely in this case, and to a certain degree in 
all cases, why should it not rest entirely on 
this same basis in all cases ? that is to say, 
in the sense of the court respecting the pro- 
priety or impropriety of suffering the intima- 
tion in question to be conveyed to the witness 
under examination, regard being had to the 
interests of truth and justice. Every now 
and then it happens, th^t a candid witness, 
conscious of a defect in his memory, speaks 
out and says (supposing it for instance the 
name of a person or a place) — ** I cannot this 
moment recollect the name, but if any per- 
son will mention to me that name amongst 
others, such mention will bring it back to 
my memory, and I shall be able to distinguish 
it from the rest." In virtue of the prohibitive 
rule here contended against, such assistance 
is, I believe, generally refused. What I con- 
tend for is — 

1. In the first place, that, when thus re- 
quested on the part of the witness, it should 
not be refused, but rather granted of course, 
reserving to Uie discretion of the judge the 
power of refusing it. 

2. In the next place, that, — when, upon the 
hesitation or declaration of non-recollection 
on the part of the witness, the advocate con- 

' ceives it to be a case in which he may honestly 

ment to the interests of truth and jusdee. It is 
so flagrantly absurd, that, in a case where the 
anplication of it would be productive of the mis- 
cnief with which it is pregnant, no man has the 
effrontery to put it in practice. 

The corresponding and opposite rule will, na- 
turally speaking, be far from being alike innocent 
in practice. In thii case, no shame being attached 
to the enforcement of the rule, the enforcement 
of it will experience little difficulty. Ibstances 
in which, by the influence of this rule, testimony 
may be sure to be rendered incomplete^ and de- 
cision thus placed on the wrong side, will indeed 
be not unfrequently presenting themselves. But 
a spectacle of this sort is too frequent to ntbke 
any sensation, or (if it were to make any) too 
favourable to the general interest and propensity 
of the men of law, to make any oth^ than an 
agreeable one. It is an article belonging to the 
list of exclusionary rules: a set of roles of wliich 
almost the whole of the jurisprudential law of 
evidence is composed : rules which are at once the 
endues of his power, and the foundation of his 
daim to the reputation of superior wisdom^ and 
recondite science: rules which, being worshipped 
one moment, trampled upon the next — adhered 
to in favour of A^ broken in favour of B, — ^throw 
<^n the shop of justice and iixjustice, leaving no 
riffht secure, nor any iniquity without hope. 

iMr. Phillipps (Law of Evidence, 6th Edit 
i. 256) says, *' If a witness should appear to be 
in the interest of the opposite party, or unwilling 
to give evidence, ^e court will in its discretion 
allow the examination-in-chief to assume some- 
thing of the form of a cross-examination.** It ap- 
pears therefore that this rule of judge-made law 
has to a great degree been set aside by other judge- 
made law, subsequently enacted.~£</tVor.] 



make known a disposition to afford to the re- 
collection of the Mdtness that assistance which 
it appears to stand in need of, — it should be 
allowable and customary for him to submit 
such his desire to the judge. To do so vivi 
voce, and therefore openly, might not be in 
every instance practicable, consistently^ ynth 
the reserves necessary to prevent the commu- 
nication from being actually made by means of 
the application by which the liberty of making 
it is prayed. For maintaining this necessary 
reserve, one expedient is the handing up to the 
judge in writing (which might also be done 
through the hands and with the privity of the 
advocate on the other side) the suggestion 
proposed to be made : the other is, to cause 
the witness to withdraw while the question 
on this subject is under debate. 

In this way, it should seem, might frequent- 
ly be obtained much Ught, which otherwise 
would be lost. And where the information 
thus afforded ab extri happened to be at once 
apposite and true, it would often happen that 
the truth of it, and the truth of the ulterior 
testimony drawn forth by this means, would 
manifest itself by tokens sufficient to put the 
matter out of doubt. Often will it happen 
that one fact, thus replaced in a memory irom 
which it had escaped, shall draw out from 
thence other facts, in a stream, the copious- 
ness and rapidity of which shall leave no doubt 
of its flowing from the right source : from 
memory, the seat of truth ; not firom inven- 
tion, the source of falsehood. 

No ol)jection (it should seem) can consist- 
ently be made to the committing it to the 
judge's discretion to afford assistance of this 
sort, in whatsoever case it promises to be sub- 
servient to the interests of truth and justice. 
On this occasion, as on all others, the judge 
must be supposed fit for his office : all such 
precautionary arrangements must be supposed 
to have been made as appear necessary, and . 
without preponderant inconvenience promise 
to be conducive, to that effect. Sudi is the 
presumption on which all reasonings must be 
built. 

§ 2. Conditions of Allowance, 
That, during the process of interrogation, 
information under the notion of a help to re- 
collection ought not to be communicable by an 
interrogator to a proposed respondent, with- 
out permission openly applied for and granted 
by the judge ; and that, in the event of such 
permission, it ought to be communicable; has 
been already intimated. 

What remains is, to bring to view the cases 
in which, with propriety, permission to that 
effect may be, on the condition above men- 
tioned, granted by the judge. 

1. If, on being applied for, it appear to you 
that the information in question would be more 
likely to assist the framing a mendacious state- 
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ment (and that in sucli manner as to render 
it detection-proof, and so promote deception), 
than to improve the testimony either in point 
of correctness or completeness, — refuse to 
permit the yielding it : in the opposite case, 
allow it. 

A rule to this effect would be extremely 
general. But it seems scarcely possible to 
narrow the power thus given, without dimi- 
nishing the utility of it. 

2. There is one case in which the permission 
ought evidently to be granted: where, from 
the multitude and variety of the fisu:ts to be 
spoken to by the proposed respondent, it can- 
not reasonably be expected that the whole 
mass of them should have been borne in me- 
mory, in such sort as that it shall be in his 
power, without such assistance, to deliver his 
testimony in relation to it in a state of cor- 
rectnesf and completeness. 

Instonoes might be mentioned in which the 
necessity of refreshment would be obvious, 
even in the case of a witness of the most prac- 
tised memory. An account (for example) con- 
taining a hundred items on one side, and as 
many on the other : disbursements or receipts, 
all having taken place by or with the privity 
of the deponent. Some of these, perhaps, it 
may happen to him to recollect of himself: 
but is there one man out of a hundred, or a 
thousand, that (especially if called upon on the 
sudden) would be able to recollect the whole ? 
At the same time, present to him a list of 
them, there may be none of them to which he 
may not be able to speak with decision and 
with truth. 

Accordingly, the presenting to a deponent 
in this way a ready-drawn account, is matter 
of general practice ; yet what can be more 
clearly leading, more clearly suggestive ? 

But here the line between the cases in which 
on this ground the permission ought to be 
given, and those in which it ought not to be 
given, cannot (it is evident) be drawn by any 
general form of words. TTie necessity, and 
thence propriety, of the permission, will de- 
pend partly upon the length of the account, 
partly upon the simplicity or complexity of it, 
partly upon the mental powers of the pro- 
posed respondent. 

3. Setting aside the case in which, without 
any application from the proposed respondent 
himself, it may be proper that, in the shape of 
a written document, assistance to his recol- 
lection should be administered of course ; a 
rule that upon the £su;e of it seems a reason- 
able one is this : 

Unless the proposed respondent, perceiving 
(as he says) the need of information from with- 
out, in regard to this or that one of the points 
concerning which he is interrogated, makes 
application for such information accordingly, 
(which application will of course be openly 
made ;) let it not be furnished to him. If such 



application be made by him, it will then rest 
with the judge to allow it or not, according 
as (regard being had to rule the first) to his 
discretion shall seem meet. 

4. But if, for want of his being apprised of 
some matter of fact (which, having or not 
having been matter of dispute, is sufficiently 
established,) the proposed respondent has, on 
the occasion and in the course of his testi- 
mony, fidlen into some erroneous statement, 
or assumption, or supposition, by which in any 
particular, without blame on his part, his tes- 
timony has been rendered more or less incom- 
plete or incorrect ; in such case it should be 
allowable to the judge, whether at his own 
motion, or (if he thinks fit) at the motion of 
any party, or the advocate of any party (the 
party by whom the testimony of the proposed 
respondent was called for not excepted,) to 
correct the mistake : communicating to the 
proposed respondent whatever information 
shall be necessary to that purpose. 

5. So, in case of need of suggestive infor- 
mation, manifested by the proposed witness, 
otherwise than by direct confession or unin- 
tentional and blameless error (as above ;) for 
instance, by deportment, in the way of hesi- 
tation or otherwise, it may be allowable to 
the judge, of his own motion, or at the in- 
stance of a party (as above,) to tender to the 
proposed respondent such assistance as shall 
be requisite : and upon his request to adminis- 
ter it accordingly. 

6. Such assistance, if administered, should 
be administered in such manner as to afford 
no more information than what, on the sup- 
position of veracity on the part of the proposed 
respondent, may be absolutely necessary; 
leaving to be done by his memory whatever 
can be done by it. 

Example. If the name of a person form a 
material part of the testimony : and the wit* 
ness, hesitating about the name, declares thai 
if bt were to hear it he should recognise it ; — 
give him, along with other names taken at 
random, the name or names stated as true, by 
the suggestion of either or both the parties ; 
to the intent that the proposed respondent 
may make his choice: in which case, let it be 
the care of the judge so to present to notice 
the whole list of names, that the names, so 
chosen respectively by the parties shall not be 
distinguishable by him from the rest.* 

7. Excepting cases in which (as in that 
above exemplified) the length and intricacy of 
the string of facts to be spoken to, puts the ne- 
cessity of suggestive information out of doubt ; 
a precaution tibat may be of use (at least where 

* The device commonly known (more parti- 
cularly among sea-faring men) under the name 
of a round rwin. exemplifies the principle; how 
different soever tne purpose has been, to which, 
in this instance, it oas been most apt to be ap- 
plied. 
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the drcumstances of the case are of a nature 
to mark out the testimony for suspicion) is the 
going through with the examination of the 
witnesses on both sides, without the sugges- 
tive information ; and then, and not till then, 
administering the information, if the demand 
for it be deemed to continue.* 

Under the system of procedure above sup- 
posed — under a system of publicity such as 
the English, — a relation of amity, operating 
to the prejudice of truth and justice, is, as 
between the proposed respondent and the 
interrogator, the source, and only source, of 
whatever misdiief is apprehended from the 
suggestion. 

Under a system of darkness, such as that 
of the Roman school, the opposite relation 
(a relation of hostility) constitutes an tuddu 
tional relation from wlddi, in case of sugges- 
tion, mischief has (and not without reason) 
been apprehended; the nature of the suit be- 
ing penal, the interrogator the judge, the in- 
terrogation oral, and no other person present, 
except a scribe, acting in a state of depend- 
ence under the judge. 

Accordingly, among the rules of that sys- 
tem are to be found rules prohibiting the use 
of suggestive questions, and to that end 
requiring that the interrogator's proposition 
shall have for its subject the name of a 
species, and not of an individual. " Did you 
see a person, any person, there at that time?" 
K person — not Titius or TiUa: no, nor so 
much as a man or a woman, if anything turn 
upon the sex. 

In the cases which gave occasi<ni to those 
rules, the mischief was but too real. But the 
cause of it was not the suggestiveness of the 
interrogation, but the darkness in which the 
power exercised on the occasion was involved; 
involved and screened from the controuling 
and salutary influence of the public eye. 

In the security afforded by such darkness 
to judicial misconduct, to the prejudice of 
either side at pleasure, — it is no more than 
should be expected, that in this or that in- 
stance, the judge will be disposed to bestow 
impunity on a delinquent, — in this or that 
other instance, to let fall on the head of in- 
nocence the punishment due to guilt. 

In the latter case, diflferent expedients will, 
according to the circumstances of the case, 
offer themselves to his choice. By dint of 
terror he may so confound the intellectual 
fiiculties of the defendant as to extract from 



• This precaution is the exact counterpart of 
that which will be found to be suggested in 
Chapter XI. under the head of time for recollec- 
tion. Examination in the first instance viva voce, 
to preclude the opportunity of mendacious inven- 
tion : then (if any special demand for recoUec- 
tion-time be presented by the nature of the case) 
interrogation ex scrxpto, to be answered in the j 
same mode. 



him a sort of assent to any or every question 
that appears to call for it : by a sort of com- 
pact rmore or less explicit,) he may engage 
the aefendant to confess a less severely 
punishable offence of which he is innocent, 
in hopes of savipg himself from the punish- 
ment attached to a more severely punishable 
offence, of which he is also innocent : or, to 
save all this trouble, he may at once extract 
from Ids terror, or his ignorance, a signature, 
by which he is made to recognise, as a true 
expression of his mind, a ducourse of the 
confessional cast, the contents of which had 
never been really presented to his mind. 

All this while (ba above observed) the cause 
of the mischief hes merely in the secrecy. 

Establish the secrecy, &e injustice may be 
perpetrated, and securely, without the im- 
proper mode of interrogation. Substitute due 
and appropriate publicity to the secrecy, the 
injustice cannot, with any assurance of safety, 
be perpetrated by means of that improper 
practice. Supposing this or that interroga- 
tory to be, in the way in question, improper; 
by the entering of the interrogatory on the 
minutes, and the publication of the minutes, 
the interrogator with his injustice will be ex- 
posed to shame. By putting the suggestive 
question, the judge would but expose him- 
self; unless, by causing the insertion of it to 
be omitted, he were to falsify the minutes : 
and, supposing this fraud to be in his power, 
and practised, the other is of no use. 

Remove what there is dangerous in the 
secrecy, and, at the same time, place ail re- 
lation of undue amity out of the case, — sug- 
gestion, be it ever so pointed and particular, 
not only is capable of being practised without 
danger, but, without any inconvenience, is in 
ordinary use. The invitation given to a man 
to prejudice himself may be ever so pointed ; 
he may be trusted to for not accepting it. 

In English equity practice, interrogatories 
put on behalf of a plaintiff to a defendant, are 
rendered suggestive without reserve. So, in 
English common law practice, in the case of 
the interrogatories put by the advocate on 
one side to the witness, who (with or with- 
out reason) is, from the side on which he has 
been called in the cause, presumed to be 
friendly towards the other. 

In the Roman school, in cases not penal, 
interrogatories propounded by the judge to 
the defendant, have been drawn up for the 
purpose by the law-assistant of the plaintiff; 
and in this case, the darkness being in a con- 
siderable degree lightened, and the motives 
for judicial oppression having little applica- 
tion in comparison with what they have in 
penal cases, (especially in those in whidi 
government is a party, in affection as well 
as name,) little more inconvenience is pro- 
duced from the source in question, than in the 
case of English equity practice, as above. 
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CHAPTER IV. 

or DI8CREDITIV£ INTERROGATION. 

But for a fallacy, no less pernicious in prac- 
tice than gross and palpably in theory, neither 
the demand for this chapter, nor consequently 
the chapter itself, would have had existence. 
There stands a witness, whose testimony 
appears to my apprehension stained with 
mendacity ; and that mendacity of a nature 
to operate to my prejudice. By the ques- 
tions I put to him, shall it be permitted to 
me to endeavour to bring to light his men- 
dacity, or the reasons which I have for sus- 
pecting him of a disposition to launch into 
that crime ? 

Yes, if he be my adversary's witness: but* 
no (says a rule of English law,) if he be my 
own witness. 

It is the interest of English judges that 
chances may never be wanting in iisivour of 
any the worst cause : that no cause, how bad 
soever, may be given up as desperate. Among 
the vast variety of devices which they have 
set on foot for this purpose, one is, — to grant 
to every witness a mendacity-license, subject 
only to this condition, that, of two parties 
in a cause, it must be employed against that 
one by whom the witness has been called 
upon for his testimony. 

In this witness, I behold a person to whom 
it happened to be a witness — a percipient 
witness — and perhaps the only percipient 
witness, of a fact, on which my right, and my 
hope of success in the cause, is founded. 
This being the case, I could do no less than 
call upon him to appear in the character of a 
deposing witness, and give his statement in 
relation to the case. 

In a loose way of speaking, this person, to 
whom it may equally happen to be my friend, 
a person altogether unknown and indifferent 
to me, or my enemy, may be termed my wit- 
ness- 
On so flimsy a ground as that of a verbal 
inaccuracy — a loose way of employing a pos- 
sessive pronoun, — have been raised in judi- 
cial practice, three or four most deceptitious 
rules of very diversified tendency, each of 
them susceptible of very extensive applica- 
tion, and, in fact, but too frequently applied. 

1. You may I^ your adversary's witness. 

2. You must not lead your own witness. 
Of these two rules, the impropriety was 

shown in the preceding chapter. 

3. You must not discredit your own wit- 
ness ; viz. in the way and by means of coun- 
ter-interrogation : by means of facts extracted 
out of his own lips in the shape of confessorial 
testimony.* 



• Trial of R. T. Crossfield for high treason, 
at the Old Bailey, llth and 12th May 1796; his 



4. You must not discredit your own wit- 
ness ; viz. in the way and by means of coun- 

crime, a conspiracy to assassinate his late Migesty 
[Geo. III.] by shooting a poisoned arrow out of 
an air-ffun. By men, whose purposes it answered 
to speak of the affair asa good joke, it was called 
the popgun plot. A paper was produced to one 
of the witnesses callea by the crown (Peregrine 
Palmer), who, on his own showing, had been of 
the party with the prisoner, when a tube, for the 
purpose of an air-gun, had been looked out for. 
Question put to him, whether he had ever seen it 
before ? After a page or two of shuffling and pre- 
tended non-recollection,— question by the counsd 
for the crown, — ^'' I ask vou once more upon your 
oath, have you never said when you was upon your 
oath that you had seen a paper nmilar to that?** 
Question bv counsel for the prisoner, — '^ Does 
your Lordship think this is the proper way of 
examininga witness in chief?** L<Mrd Chief-Jus- 
tice Eyre: — ** The whole course of this species 
of examination is not regular. This is a wimess 
for the crown : if he disgraces himself, which it is 
the tendency of this examination to make him do, 
they lose the benefit of his testimony. The idea 
of extracting truth from a witness for the crown 
who disgraces himself is, in my apprehension, 
and always has been, a thing perfectly impracti- 
cable; for the moment he has gone to the length 
of discrediting his testimony by the manner in 
which he shuffles with your examination, there is 
an end of all credit to nim« You recollect upon 
a very solemn occasion, the judges were alt cf 
opinion that that kind of examination on the part 
of a prosecution was improper, for that it always 
ended in destroying the credit of your own wiU 
ness.** 

Thus far the learned pudge. The decision evi- 
dently alluded to by hun will appear from the 
following document : — 

Extract from p. 43 of a printedpaper, entitled 
'' Report from the Committee ox toe House of 
Commons, appointed to inspect the Lords* Jour- 
nals in relation to their proceeding on the Trial 
of Warren Hastings, Esq. OrderM to be printed 
30th April 1794." 

^* Appendix,- No. 2. (Questions referred by 
the lords to the judees, in the impeachment olf 
Warren Hastings, Esq. ; and the answers of the 
judges. Extracted from the Lord*s Journals 
andMinutes. 

** Question 1. Whether, when a witness pro- 
duced and examined in a criminal proceeding by 
a prosecutor, disclaims all knowledge of any 
matter so interrogated, it be competent for such 
prosecutor to pursue sudi examination, by pro- 
posing a question, containing the particulars of 
an answer supposed to have been nude bv such 
witness before a committee of the House of Com- 
mons, or in any other place ; and by demanding 
of him whether the particuliurs so suggested were 
not the answer he had so made ? Feb. 29th, 
1788:** p. 4ia 

" Answer. The Lord Chief Baron of the 
Court of Exchequer delivered the unanimous 
opinion of the judges, upon the Question of law 
put to them on Friday the 29th or February last, 
as follows: — * That when a witness produced 
and examined in a criminal proceeding by a pro- 
secutor disclaims all knowledge of any matter 
so interrogated, it is not competent for such pro. 
secutor to pursue such examination, by propo- 
sing a question containing the particulars of an 
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ter evidence : by means of facts established 
by evidence other than as above. 

5. Of kin to the above, is a rule confined 
to equity-court practice. When, in the epis- 
tolary mode, in the character of plaintiff, you 
have interrogated a man in the character of 
defendant, and in this way extracted from 
him a mass of ready-written evidence, called 
his answer; — if you abstain from employing 
it, or any part of it, in the character of evi- 
dence against him, he shall not read it, or 
any part of it, in the character of evidence 
for himself: but if there be any part of it, of 
which you make use as above, it rests with 
him' to make the like use of the whole, or 
any part, of the remainder. 

In support of the three last of these five 
rules (the two others having already been dis- 
posed of,) two arguments, such as they are, 
^— two arguments, in some measure distinct, 
may be collected from the books. Without 
confining myself to exact words, the authority 
of which (for such throughout is the texture 
of unwritten law) can never be depended 
upon, my endeavour shall be to display them 
to the utmost advantage possible. 

1. By calling for his testimony, you have 
admitted him to be a person of credit, acknow- 
ledged his trustworthiness : to seek to dis- 
credit him would be an inconsistency; and 
the success of your endeavours would be 
&tal to your cause : for, if his testimony be 
not to be believed, and you have none but 
his, then is your side of the cause without 
evidence. 

2. Were thb to be permitted to you, the 
permission would be attended with conse- 
quences fatal to truth and j ustice. You would 
ceUI in an untrustworthy person : if you found 
his testimony in your fiivour, you would then 
keep back the means you have in your hands 



answer supposed to have been made by such 
witness before a committee of the House of Com* 
mons, or in any other place ; and by demanding 
of him whether the particulars so suggested wer^ 
not the answer he had so made.* April 10th, 
178a" p. 61*2. 

The above is the first in a list of twelve ques- 
tions, with their respective answers. To each of 
the eleven others \b subjoined this memorandum, 

— *' and gave Jus reasons,** If, from this state- 
ment, anv man should suppose, that, among so 
many millions of men as are bound by these de- 
cisions, there is so much as a single individual 
breathing by whom the possibility of obtaining 
cognizance of these reasons is possessed, he would 
be much mistaken. The reasons were kept pur- 
posely from the knowledge of the very ^arty to 
whom the decisions were professing to do justice; 

— viz. the managers of the House of Commons. 
.** Against their reiterated requests, remon- 
strances, and protestations, the opinions of the 
judges were always taken secretly.'' Pp. 13, 20. 

The scene was changed from London to Mo- 
rocco. Hamy would it have been for the interests 
of justice, it the same darkness which covers the 
reasons, had involved the decisions likewise. 
Vol. VL 



of demonstrating his untrustworthiness : if^ 
on the other hand, his testimony proved dis- 
advantageous to you, then, and then only, 
would you employ the means you have in 
your hands to the purpose of discrediting it. 
Choose^ then, which you will have him to 
he — trustworthy, or untrustworthy : both he 
cannot be. If untrustworthy, you shall not 
call him ; it is not fit he should be heard : if 
trustworthy, then whatsoever he says is by 
your own admission entitled to credence; 
you are estopped from saying otherwise. 

Such are the arguments. They rest upon 
two grounds. 

One is a false axiom of psydfology — a pro* 
position enunciative of a complete ignorance 
of, or inattention to, the universal and univer« 
sally-known constitution of human nature. 

The other is an equally complete inatten* 
tion to the tutelary and veracity-promoting 
infiuence of the securities employed (as above) 
for insuring the veracity, the correctness, and 
completeness of testimony— those very secu- 
rities, of which counter-interrogation Cof the 
benefit of which it is the endeavour ot these 
arguments to deprive the cause) is among the 
most efficient and impressive. 

The false axiom is this : — All men belong 
to one or other of two classes — ^the trust- 
worthy, and the untrustworthy. The trust- 
worthy never say anything but what is true : 
by them you never can be deceived. The 
untrustworthy never say anything but what 
is false : so sure as you believe them, so sure 
are you deceived. 

To place the absurdity of this theory in its 
true light, would be to anticipate the con- 
tents of a future book.* But, by an eye not 
wilfully closed by sinister interest, the true 
character of it can hardly fail to be seen 
stamped in sufficiently strong marks upon the 
face of it. No man is so habitually menda- 
cious as not to speak true a hundred times, 
for once that he speaks false : no man speaks 
falsehood for its own sake — no man departs 
firom simple verity without a motive; and 
that of sufficient force to more than counter- 
vail those motives which we have seen acting 
upon him in the character of securities for 
his veracity. 

But suppose, in this particular, the dispo- 
sition of a man ever so depraved. In the 
present case, that man is the most depraved, 
m whose bosom the force of the standing 
tutelary and veracity-promoting motives has 
least influence ; who is most apt to be over- 
borne by the force of any interest or interests 
whatever, acting on him in a sinister or men 
dacity-promoting direction. But, if not ex- 
posed to the action of any sinister interest, a 
man of the most depraved dispositicm will not 
be more apt to speak false, against so strong 
a current as that o f the motives which tend 

* Book IX Bgceluswn, 
Cc 
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to keep bis testimony within the pale of trutb, 
than the most upright one. 

But suppose him as much under the go- 
Ternance of sinister interest as it is possible 
for a roan to be. He has then taken his side : 
being (such for the argument sake he shall 
be supposed) an extraneous witness, be has 
taken his side : his wishes, and consequently 
the leaning of his testimony, are constantly 
(say) against the plaintiff's side, in &vour of 
the defendant's. 

Be the occasion what it may — take what 
man's testimony you will, you will scarce 
ever find the whole of it Mse : some parts of 
it at any rate will be kept within the pale of 
truth, were it only to give credit, or escape 
the danger of giving discredit, to the rest. 

Of tUs dishonest witness the testimony 
will thus be resolvable into three parts : one 
part, which, in pursuance of his plan, he has 
rendered favourable to the defendant's side : 
another part, which, it not having appeared 
to him to be in his power to render it favour- 
able to the defendant's side, is neutral, or at 
least has appeared so in his eyes : a third part, 
which (as far as it goes) is favourable to the 
plaintiff's side, unfavourable to the defen- 
dant's ; the dishonest witness, in spite of his 
wishes and endeavours, not having deemed it 
advisable to render it otherwise 

Exhibit In the strongest possible colours 
the untrustworthiness of your witness — his 
partiality to your adversary's side, and his 
improbity of character ; you discredit so much 
of his testimony as makes in &vour of your 
adversary, but in the very same proportion 
you increase the trustworthiness of all that 
portion which makes in £sivour of yourself. 

A man's testimony omnot be believed where 
it makes for his wishes — therefore it cannot 
be believed where it makes against his wishes : 
in other words, a man will be as ready to tell 
lies to thwart his own purposes, as to forward 
them. Was ever proposition more directly in 
the teeth of the plainest common sense ? 

Such is the proposition assumed and built 
upon in the intimation, that " the credit" of 
your own witness (meaning a witness called 
upon by you through necessity, though in 
wishes adverse to you) " is destroyed," in 
regard to facts extracted from him in oppost- 
ti(pi to his own wishes, if his credit be de- 
stroyed in regard to fiicts stated by him in 
furtherance of his own wishes. 
< Of this same witness, whose credit is thus 
said to be destroyed, in relation to all facts 
disclosed by him in opposition to his own 
wishes, now that, by his having been sum- 
moned by you, a pretence is given for calling 
him your own witness : of this same adverse 
witness, whose credit as to all such facts is 
thus said to be destroyed by the name thus 
given to him, — the credit would, as to all 
such facts, ■ have been in full vigour, had it 



so happened that he had been summoned by 
your adversary, and the self-same answers had 
been extracted by you, by virtue of the self- 
same questions. Had the examination which 
brought out the facts been called a cross-exa- 
mination, they would have been true; but 
as the examination they are brought out by 
is not called a cross-examination, they are 
Mse. 

The reason, if it were good for anything, 
would be a reason, not against the adverse 
examination of a man's own witness, but 
against the adverse examination of any wit- 
ness, r 

Disbelieve all he says in favour of his ad- 
versary when examined by his adversary in 
the first instance, you must disbelieve all he 
says when examined by his adversary in th0 
second instance. This you must admit ; un- 
less you maintain that the same man is credible 
or incredible, honest or dishonest, according 
as it happens to be this or that man who first 
stands up to question him. 

A man's moral disposition being as yet un- 
known (which, in truth, will on these occa- 
sions be in most instances the case,) hit 
situation is such as (suppose this out of doubt) 
exposes him to the action of a naturally strong 
sinister interest : apprised of such his situa- 
tion, confidence in him you have none. But, 
unfortunately for you, so it has happened, 
that in his presence, and no other, the trans- 
action of which it is necessary to you to make 
proof took place. In his testimony, therefore 
('viz. in so far as, notwithstanding his mani^ 
test situation and his presumed wishes, it may 
not liappen to him to render it incorrect or 
incomplete to your prejudice,) you behold 
your only chance. 

Among the means which the nature of 
things affords you for extracting the truth 
from this or any other unwilling bosom, is in- 
terrogation : counter-interrogation it may in 
one sense be called, in respect of its contra- 
riety to the current of his wishes. No (says 
one of the rules ;) this shall not be permitted 
to you. Why ? says justice : because (adds 
the rule) this witness, this enemy of yours, is 
your witness. And so, because the nature of 
things has made you unfortunate enough to 
stand in need of this testimony — a testimony 
which, to your prejudice, has so strong a ten- 
dency to become false, — ^the fee-fed judge, 
with his technical and arbitrary rules, is to 
step in, and deprive you of the use of an in- 
strument, without which you have no chance 
of preserving the testimony from being &lse, 
and decisive to your prejudice. 

In &vour of your claim to apply his testi- 
mony to this touchstone, your argument is this 
— (and where is the inconsistency of it ?) 

The leaning of this man's wishes, as is ma- 
nifest from his situation, is strongly in dis- 
fiivoor of my cause. The truth of the case,' 
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which to him is perfectly known — the truth 
(if he would but speak it, the whole of it, 
^and nothing else) would be decisive in my 
favour. As yet, what I have been able to 
extract from him in my favour is not suffi- 
cient ; and, insufficient as it is, it has been 
counteracted by &lse statements that have 
accompanied it — statements operating in fa- 
vour of the other side. But this man, honest 
or dishonest, would naturally not be willing 
to find himself (whether in danger, or not in 
danger, of legal punishment) set down in the 
account of idl persons to whose cognusance 
this cause may happen to present itself, in 
the character of a false witness. By the ap- 
prehension of standing convicted of falsehood 
by the inconsistency of his testimony, on this 
occasion, with this or that known matter of 
fact (whether known by his own testimony 
delivered on a former occasion, or firom any 
other source,) let me see whether I may not 
be able to make him confess a part of the 
truth, which as yet he has not confessed, 
«md retract or explain away, before it be too 
lat-e, a part of the felsehood which he has 
hazarded. 

Thus much for the endeavour to discredit 
him by interrogation — by counter-interroga- 
tion : remains what concerns the endeavour to 
-discredit him by counter-evidence. 
' On some other occasion, the testimony de- 
livered by him has been found to be fisdse : or 
be has been known to be guilty of one of those 
crimes which, without indicating any particu- 
lar disposition to improbity in this particular 
«hape (the shape of mendacious testimony,) 
indicate, however, a general depravity of dis- 
•position, in such sort, that in case of tempta- 
tion to &11 into this crime, resistance to the 
temptation cannot, in the instance of a person 
so disposed, be with reason depended upon as 
being in a preponderant degree probable. 

Proofs of such former mendacity, or such 
improbity in another shape, are in your power : 
and the current of his testimony having upon 
the whole run against you, yet not in such 
«ort as to deprive you of all hope (his not 
being in the present instance the only testi- 
mony yon have adduced,) you apply for liberty 
to produce them. On what ground should it 
be refused to you ? His testimony being in- 
correct and incomplete, and being so to your 
pr^udice, what reason is there by which you 
should be prevented from bringing to light 
this truth, any more than any o^er pertinent 
and instructive truth? In the grammatical 
expression^your witness, howsoever applicable 
to him, what is there that should prevent your 
having permission to paint his disposition, any 
more than the disposition of any other person, 
in its real colours ? 

Not to discredit him? Why not, as well as 
anybody else ? To discredit him is to render 



probable, either by direct proof, or by circum- I current, and that which comes out against the 



stantial (of which nature is character-evidence 
operating in diminution of his general trust- 
worthiness,) that the testimony he has been 
giving, is giving, or (as supposed) is about to 
give, is, or will be, deficient in respect of cor- 
rectness or completeness. This counter-evi* 
dence, upon which the exclusion is thus put, 
— is it to be supposed false, or to be supposed 
true ? Suppose it false, there is the same rea- 
son, and no other, for the exclusion of this, as 
for the exclusion of any other fidse evidence. 
As there is no knowing whether evidence be 
or be not false, without hearing it — to know 
whether the supposition of falsity be just, the 
evidence must be heard. On the other hand, 
suppose it true, to what end would you ex-c 
elude it ? What has truth to gain by the ex- 
clusion of true evidence ? 

The testimony which the witness gives, is 
(by the supposition) incomplete or incorrect^ 
What has truth to gain by its being taken for 
complete and correct, when in reality it is 
otherwise ? 

The tendency of this your counter-evidencer 
is to place the value of your witness's testi* 
mony in its true light. No, say the lawyers i^ 
we will not have it placed in its true light : 
the situation, the moral situation, in which 
the witness is placed — the sinister interests 
to the action of which he is exposed — shall 
not be presented to view. 

Oh, but what you contend for is an in- 
consistency : you want the same man to be' 
regarded as credible and incredible — as speak^- 
ing true, and speaking fiilse. 

Not the smallest inconsistency : what we 
want to have thought true of this man, is no 
more than what is true of every man, — at 
least, of every man of whom it could not be 
said that he has never, from his birth to the 
moment in question, said anything that was 
not true. 

Part of his testimony (viz. that part which 
operates to your prejudice,) you regard as be^ 
ing false ; and of the testimony which you have 
to produce from other sources, the tendency^ 
and (in your expectation) the effisct, will be,^ 
to cause the judge to regard it as likely to be 
false. Why ?. Because, from his situation of 
other sources, you have shown a great proba^ 
bility that the current of his wishes runs in a 
direction opposite to your side of the cause } 
and, by the evidence which you apply for li- 
berty to adduce, a disposition on his part is 
proved, such as indicates in his instance a 
greater probability than in the instance of an- 
other (an ordinary) man would be indicated, 
of his testimony being turned aside out of the 
path of truth by the current of his wishes. 

Supposing this then to be his disposition, as 
I believe or suspect it to be, what will be the 
effect of it upon his testimony? To divide it 
into two parts : that which comes out with the 
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current, of his wishes. But if, with respect 
to one of those two parts of his testimony, he 
is less credible than an average man — than a 
man endued with an ordinary degree of this 
branch of probity, — with respect to the other, 
he is not at all less credible. 

If there be a difference, he is more credible. 
The stronger the sinister current of his wishes, 
the less likely, in comparison with an ordinary 
man, he is to deliver out any matter of fact, 
the consequences of which are sure to militate 
against those wishes. 

In a criminal cause, in which, in the cha- 
racter of defendant, a man is subjected to 
examination,* are you not the more fully per- 
suaded of the truth of any fact he discloses, 
the more forcibly it tends to his conviction, 
and the severer the punishment to which it 
thereby tends to subject him ? No doubt you 
are : because, the more forcible those tenden- 
cies, the more improbable that a man should 
disclose, should confess, the &ct, if he were 
not fully conscious of the truth of it. To both 
men it has happened to be placed in a situa- 
tion in which one part of their testimony comes 
out in opposition to the current of their incli- 
nations. In both instances, the opposite cha- 
racter of the two branches of their respective 
testimonies is alike conspicuous : that which 
comes out with the current is the worst — 
that which comes out against the current is 
the best — of all evidence. 

But, such as it is (says the last argument,) 
you have had the benefit of his testimony. Had 
it turned out £sivourable to you, these proofs 
which you say you have of his mendacity, 
(whether experienced, or rendered probable 
and presumable by experienced improbity in 
some other shape,) would not have been pro- 
duced by you, but suppressed : therefore (con- 
tinues the argument) now that his testimony 
has turned out unfavourable to you, they shall 
not be produced by you ; they shall be sup- 
pressed : it is I (says the judge) that will not 
suffer them to be produced ; it is I that Mrill 
cause them to be suppressed. 

The witness proves dishonest, following his 



• In English practice, a prisoner or defendant 
cannot be examined upon bis trial: he may make 
any statement he pleases. It may have happened, 
that previous to his trial he has given answers to 
any number of questions put to him by a poUce- 
omcer or a private indiviaual. Although this in 
reality is an examination of the prisoner, yet his 
answers are received in evidence against nim at 
the trial, provided no threat has been made, or 
promise held out to the pursuer to induce him to 
answer, by the person or persons who carried on 
the examination. The practice in Scotland is, 
for the statements made by the prisoner in pre- 
sence of the magistrate at the preliminary exa- 
mination, to be recorded in an attested writ along 
with the circumstances under which the decla- 
ration is taken, the whole being read as evidence 
at the tdtki^Ed, 



wishes instead of his duty, and, on pretence 
of non-recollection, refuses to produce the in- 
formation which he possesses : instead of dis- 
closing truth for your advantage, he . utters 
falsehood to your prejudice. Before you were 
driven by your distress to take your chance, 
slender as you thought it, for his assistance, 
his character afforded you but too much reason 
to apprehend the improbity that ensued. You 
have been injured by fietlsehood, and you are 
not suffered to call in truth for your defence. 
The mischief has been done to you, and you 
are not suffered to apply the remedy. Tou are 
not to account for the turn his evidence has 
taken to your prejudice : you are not to show 
his character in its true light. Why? Because, 
if, contrary to your expectations, he had proved 
honest, you would not, in this case, have given 
your reasons for apprehending he would prove 
otherwise. You shall not give the evidence, 
now that it is necessary ; because, had it not 
been necessary, you would not have given it. 
Such is the argument, when cleared of its false 
gloss. Not to speak of the supposition in- 
volved in it; as if general bad character were 
a sort of thing which one of two parties, by 
putting into his own pocket, conceals from 
the other, and keeps in his pocket or pulls out 
at pleasure. 

Of your forbearance, no such thing as sup- 
presnon of evidence isthe result. There stand» 
the evidence : no measure, no active step, 
was, by the supposition, taken by you, for any 
sudi purpose as that of suppressing it. There 
stands the evidence ; and if it can be produced 
by him to whom (if to anybody,) and to whom 
alone, the producrion of it can be of any use, 
let it be produced : no hand of his is arrested 
by your forbearance. 

Oh, but in this wbj you had an advantage, 
and an unfair one, and you ought not to be 
suffered to make use of it. This counter-evi- 
dence of yours was known to yourself, it was 
not known to your adversary : he could not 
make use of it ; therefore neither shall you. 

Oh, hypocrites I what an objection in your 
lips 1 On what other occasion did it ever oc- 
cur to you to say, that, because the evidence 
that lies without my knowledge is out of the 
knowledge of my adversary, it shall not be in 
my power to make use of it ? Not to speak 
of lawyer-craft, — in point of common sense, 
what a reason is this for shutting out the light 
of evidence I 

To this deficiency (such as it is) it is most 
completely congenial to the system of reason 
to afford the remedy, — as completely as it is 
to yours to refuse it. In the system of com- 
mon sense, common honesty, and (everywhere 
but with common lawyers) common practice, 
there are no secrets. Do you suspect me of 
being apprized of evidence of which you are 
not apprized? Ask me, and I stand bound te 
you. From what party, under your system^ 
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is any such information ever permitted to be 
so much as asked for. 

Here is so much truth, say you, but it shall 
not be brought to light. Why not ? Because 
there is a somebody who does not know of 
it. Such is your argument — such the reason 
by which you stiuid determined to shut the 
door against material evidence, — against that 
evidence, without which there will be no jus- 
tice! 

At the very first mention, there is a hollow- 
ness in the argument, by which it must, I 
think, have betrayed itself to every eye not 
shut against reason by professional interest or 
prejudice. But there was a fidladousness in 
it that seemed to call for exposure ; and that 
fellaciousness consisted in the muddiness of 
the ideas which it was the tendency of it to 
excite — in the confusion which it was its ten- 
dency to spread over the whole field of evi- 
dence. Unhappily, so thick was the confusion, 
that t-o dispel it required no inconsiderable 
mass of words. Such is the jargon of which 
the great force of unwritten law is composed. 
So monstrous is it in its mass, — to unprac- 
tised minds, so oppressive the weight of it, 
— that in mere despair they are content to 
sink under it, rather than be at the pains of 
wrestling with it. 

By the rule, " you must not discredit your 
own witness," you are, among other things, 
prevented from asking him whether he made 
a different statement on a former occasion. In 
this manner, to injustice operating by menda^ 
city and aggravated bv treachery, the sophism 
involved in the use of the words your own voit" 
neas, secures a certain triumph. 

Called upon by an agent of yours, or offering 
himself to you spontaneously, — a man who, 
by ill-wiU towards you (the party wronged,) 
or by sympathy towards, or secret community 
of interest with, the wrong-doer, has been en- 
gaged to practise the fi'aud in question, states 
himself as having been a witness (a percipient 
witness) of the transaction in question ; paint- 
ing it in such encouraging but fidse colours, 
as promise to you, the plaintiff, a certainty of 
success. Relying on this assurance, the party 
wronged either institutes against the wrong- 
doer an action, which vdthout this encourage- 
ment he would not have instituted ; or if, on 
the strength of other evidence less promising, 
he was at any rate determined to bring his 
action, deprives himself of the benefit of the 
honest evidence which he might have; placing 
his whole confidence on a testimony, the offer 
of which had no other object than, by decep- 
tion, to make him lose his cause. On the trial, 
or other judicial hearing, the witness speaks 
the truth, which being by the supposition not 
sufficient to warrant a decision in favour of 
the plaintiff, loss of the object at stake upon 
the cause, together with ^e costs on both 
Aides, follows as a necessary consequence. 



40:» 

Out of court, on the extra-judicial occasion, 
what the witness said was replete with fidse- 
hood, — fiilsehood studied, and expressly con- 
trived for this base purpose. But of this plan of 
fiilsehood, under English rules of evidence, the 
success is sure — detection is impossible. Out 
of his own mouth you stand debarred from so 
much as the chance of exposing his treachery ; 
debarred by that part of the rule which relates 
to interrogation. From exposing it by your 
own testimony you stand doubly debarred : 
first, by that branch of the rule which regards 
counter-evidence ; next, by the rule which, 
unless under the cover of some disguise, ex- 
cludes the receiving the testimony of a party. 

Without the slightest provocation on your 
part, you have been abused, insulted, wound- 
ed, by a malignant enemy. Tou propose to 
yourself to seek redress at law. In the hear- 
ing of a known friend of yours, in pursuance 
of a plan conoocted with the wrong-doer, and 
founded upon this rule (for, with how much 
care soever the knowledge of the law is kept 
in general from the body of the people, bad 
laws are frequently no secret to the wicked, 
whose study it is to profit by them,) a confe- 
derate of his, who, having been an eye-witness 
of the transaction, has fiill knowledge of the 
nature and circumstances of the injury, re- 
lates, as if in the course of casual conversation, 
everything as it really took place; expressing 
such sentiments on the occasion as are calcu- 
lated to impress the assurance of his fulfilling, 
if called upon, the duty of an honest witness. 
You call upon him accordingly, and rest your 
cause upon his evidence. When the cause 
comes on, instead of stating the transaction 
according to his former statement, — a state- 
ment exactly agreeing with the truth of the 
case, — he suppresses some circumstances, 
adds others, makes you the aggressor, and, in* 
stead of redress, you are loaded with expense 
and in&my. Would you ask him whether, on 
that former occasion, his statement did not 
wear a different complexion? Your mouth is 
stopped by this rule. 

Such being the absurdity of this cluster of 
rules, and so sure the mischief of them — a 

question that naturally presents itself is 

what may be the proportional amount of that 
mischief? 

The question has little more than curiosity 
in it : for, the existence of mischief being esta- 
blished, and that pure from all advantage, 
be the amount greater or less, the practical 
inference is the same. 

To a first glance, such would be the effect 
of the rulCf that, in one case out of every two, 
it would exclude a party from the benefit of 
interrogation: and thus lay justice at the 
mercy of every mendacious witness^ 

Blows take place in consequence of a quar- 
rel you have with a man at the house of one 
of you, and on the occasion of which you pro- 
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secute. In point of probability, the house may 
as well be his as yours. If it be yours, in the 
natural course of things the evidence which it 
affords is friendly to your side of the cause : 
if it be his house, in a course of things alto- 
gether as natural, the evidence it affords is 
hostile to you. Friendly or hostile, if, prose- 
cuting, you have need of it, and, having need 
of it, call for it, it is (in the practical phrase) 
your evidence, and (as sudi) not to be discre- 
dited by you ; that is (be it ever so menda- 
cious) is not to be shown by you in its proper 
colours. 

To a first glance, the quantity of injustice 
Itnd mischief thus produced should be enor- 
mous : in practice, great as it is, it is found to 
be not to such a degree enormous as would 
naturally be supposed. The circumstances by 
which the amount of it is reduced are various : 
too various, and requiring too much room to 
be enumerated here. 



CHAPTER V. 

OF THE DEMEANOUR OF THE ADVERSE INTER- 
ROGATOR TO THE WITNESS, CONSIDERED IN 
RESPECT OF VEXATION. 

This subject presents itself as of the number 
of those which scarce afford any hold for any 
determinate rules. A few observations, how- 
ever, in the way of warning, may not be alto- 
gether without their use. 

What liberty ought, on this occasion, to be 
allowed to the adverse interrogator? 1. In 
the first place, the libertv of doing and say- 
ing anything which promises to promote the 
discovery of material truth, and which at the 
same time is not productive of vexation to 
the witness ; 2. In the second place, every li- 
berty, the effect of which (although it should 
be productive of such vexation) promises to be 
attended with more of advantage in respect 
of its subserviency and necessity to the dis- 
covery of the material truth, than of mischief 
in respect to any such vexation of which it 
may be productive. 

What liberty ought, on' the other hand, to 
be refused? 1. In the first place, every li- 
berty, the exercise of which, being or not be- 
ing productive of vexation, has no tendency 
to promote the discovery of truth ; 2. In the 
next place, every liberty, by the exercise of 
which (however it may possess tha|i usefiil 
tendency) too great a price is paid in the 
shape of vexation, for the advantage pur- 
chased in the shape of furtherance of justice. 

Rule 1. Every expression of reproach, as 
if for established mendacity : every such ma- 
nifestation, however expressed — by language, 
gesture, countenance, tone of voice (espe- 
cially at the outset of the examination,) ought 
to be abstained from by t}ie examining advo- 



If the tendency of such style of address 
were to promote the extraction of material 
truth, at the same time that the action of it 
could not be supplied to equal effect by any 
other plan of examination, — ^the vexation thus 
produced (how sharp soever) not being of any 
considerable duration, the liberty might be 
allowed, with preponderant advantage for the, 
furtherance of justice. 

But, on a dose investigation, no advantage, 
but rather a disadvantage, even in respect of 
fiirtherance of justice, seems to be the natural 
result of an assumption of this kind. The in- 
strument by which mendacity is detected, or 
deterred firom the attempt, is the representa- 
tion of &cts inconsistent with the fidse asser- 
tions advanced or meditated : facts established 
on other grounds, viz. improbability of the op- 
posite &ct8, indubitable testimony from other 
quarters, or other assertions advanced by the 
witness himself on other occasions or on the. 
occasion in hand. The effect of any such con- 
tradictive and danmatory manifestations will 
be in itself sufficiently impressive, and needa 
not the assistance of any such force as it may 
be in the power of the advocate, in the way. 
of rhetorical or dramatical artifice, to apply. 
Their operation will be proportioned to, and 
dependent upon, the cogency of the argument 
derived firom the contradiction afforded to the 
statement of the vntness by those other ad- 
verse testimonies. 

Even in the course of the examination, and 
after having received whatever warrant it is 
capable of receiving firom whatever symptoms 
of mendacity may have transpired, — it seems 
to be neither necessary, nor (in comparison 
with such unobjectionable resources as have 
just been mentioned) preferably conducive, 
to the purposes of truth and justice. 

At the outset of the adverse examination, 
and therefore before this style of demeanour 
can have received any warrant (at least in 
the eyes of either the judge, the by-standers, 
or any person besides the advocate himself 
who is displaying it,) it seems adverse to the 
interests of truth and justice ; and that in 
more ways than one. 

Of the legitimate mode of attack — the 
attack by the force of adverse fistcts — the im- 
pressiveness depends upon the force of such 
adverse facts, and is stronger and stronger in 
proportion as the mendacity is more enor- 
mous, and (if undetected) pernicious: the 
magnitude of the force rises, with the le^ti- 
mate demand for it, occasioned by the im- 
probity of the individual to whose mental 
feelings it is applied. 

Of the opposite mode of attack, the im- 
pressiveness proportions itself, not to the im- 
probity of the \^'itness, but to his sensibility, 
his natural timidity — a weakness much more 
naturally allied to probity than to its oppo- 
site By reproachful and terrifying demeaaou^ 
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on the part of a person invested with, and 
acting under, an authority thus formidable, 
it seems full as natural that an honest witness 
should be confounded, and thus deprived of 
recollection and due utterance, and even 
(through confusion of mind) betrayed into 
self-contradiction and involuntary fidsehood, 
as that a dishonest witness should be de- 
tected and exposed. The quiet mode above 
described is not in any degree susceptible of 
this sort of abuse : the outrageous mode seems 
more likely to terminate in the abuse than in 
the use. 

In another way, — fiir from being conducive 
to the detection or prevention of mendacity, 
— it has a tendency to serve the side of in- 
justice, by exciting in the mind of the judge 
(especially in the case of a non-professional 
and unpractised judge, the juryman,) pre- 
possesions injurious to an honest witness, and 
prejudicial to the interests of truth.* The 
contagiousness of persuasion, real or pretend- 
ed, is no secret to the observing mind. 

In the sort of treatment thus given to a 
witness, two distinguishable injuries may 
commonly be seen united : the imputation of 
guilt cast upon the witness, in the way of 
assumption, frequently without any ground 
at all, and always without the justification 
afforded by antecedently apparent grounds ; 
this unwarranted imputation, coupled with 
the assumption of a sort of magistenal autho- 
rity over the witness by the advocate. How- 
soever it may be in respect of the imputation, 
the assumption of the authority cannot but 
be acknowledged to be without ground. For 
any authority over the witness there is no 
better pretence on the part of the advocate 
than there would be on the part of the party : 
on the part of the agent than on the part of 
the principal, in whose place he stands, in 
whose behalf he acts. That the witness is 
all the while under the pressure of an obliga- 
tion, moral as well as legal, is not to be &- 
puted: that the party, to the prejudice of 
whose cause the testimony tends, possesses 
a right corresponding to that obligation, is as 



* The English practice affords no adequate 
security against the effects of brow.beating, gri- 
mace, and the misleading arts of an adverse coun. 
sel. If no witnesses are called for the defendant, 
the plaintiff's counsel not having the right of re- 
ply, can administer no antidote or corrective to 
them : if, on the other hand, witnesses are called 
for the defendant, the plantiff's counsel has the 
last sneech and last cross-examination, and the 
defenaant*s counsel has no opportunity of apply- 
ing an antidote or corrective. The judge indeed 
has the opportunity of checking such improprie- 
ties, but ne generallv confines his correction to 
the imputations whicn may be cast on a witness 
without evidence to supfiort them. It should be 
added, however, that as iuries have improved in 
taste and civilization, the practices alluded to 
have become less prevalent The Grimaldis of 
the law have become less in request, and are not 
considered its ornaments.— £d 



little to be denied: that the advocate, stand- 
ing in the place or by the side of his client, 
is entitled to the exercise of that right in its 
full extent, is equally clear : but as to power, 
authority, anything of that sort, there is but 
one sort of person to whom any privilege of 
that sort can with propriety be ascribed, and 
that is, the judge. 

As to the advocate : whatever restraints in 
respect of moderation and decorum are bind- 
ing upon the party, are, in point of justice, 
equally binding upon this his representative. 

Rule 2. Suc& unwarranted manifestations, 
if not abstained from by the advocate, ought 
to be checked, with marks of disapprobation, 
by the judge. 

In the presence of the judge, any misbe- 
haviour, which, being witnessed at the time 
by the judge, is regarded by him without 
censure, becomes in effect the act, the mis- 
behaviour, of the judge. On him more parti- 
cularly should the reproach of it lie; because, 
for the connivance (which is in effect the au- 
thorization) of it, he cannot ever possess any 
of those excuses, which may ever and anon 
present themselves on the part of the advo- 
cate. 

The demand for the honest vigilance and 
occasional interference of the judge will ap- 
pear the stronger, when due consideration is 
had of the strength of the temptation, to 
which, on this occasion, the probity of the 
advocate is exposed. Sinister interests in 
considerable variety concur in instigating him 
to this improper practice. 

1. In the way above mentioned, an advan- 
tage is naturally derived to his cause : espe- 
cially (or rather exclusively) if it be a bad 
one ; labouring therefore, in proportion to its 
badness, under the need of seeking its sup- 
port in such undue advantages. 

2. His zeal in behalf of the interest of his 
client, finds in this sort of impassioned de- 
meanour an occasion of displaying itself. 

3. The love of power, the appetite for re- 
spect and deference (passions inherent in the 
species, and in a particular degree brought 
into exercise by the profession,) find in this 
display of superiority a gratification suited to 
their nature. 

Rule 3. When, on the false supposition of 
a disposition to mendacity, an honest witness 
has been treated accordingly by the cross- 
examining advocate (the judge having suf- 
fered the examination to be conducted in that 
manner, for the sake of truth) — at the close 
of which examination all doubts respecting 
the probity of the witness have been dispel- 
led, — it is a moral duty on the part of the 
judge to do what depends on him towards 
soothing the irritation sustained by the wit- 
ness's mind ; to wit, by expressing his own 
satisfaction respecting the probity of the wit- 
ness, and the sympathy and regret excited by 
the irritation he has undergone. 
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That, in any considerable degree, any such 
sympathy should in any such station really 
have been felt, is not reasonably to be ex- 
pected : any more than, on the part of the 
hunter, for the agonies of the deer whom he 
has been running down. But the occasions 
in judicature are not wanting, in which a 
sense of decorum, and a usage that has been 
grounded on it, has commonly the effect of 
giving birth to demonstrations of that kind. 
In a case of expectation, by which the sym- 
pathetic feelings of the by-standers are under- 
stood to be excited, when sentence comes to 
be pronounced upon a criminal, — along \nth 
the naturally and properly predominant ex- 
pressions of sympathy for the suffering inte- 
rests of the public, expressions of sympathy 
for the sufferings of the guilty individual are 
as naturally and properly intermixed. It is one 
of the common-places of judicial oratory — 
of judicial acting, upon the forensic theatre. 
The addition presents itself as one that would 
neither be unuseful nor undue, if, to these 
expressions of sympathy for the individual 
justly wounded by the hand of law, corre- 
spondent demonstrations were as regularly 
added, having for their object the healing the 
wounds unjustly inflicted by the hand of the 
lawyer,* 

The subject is manifestly of the number of 
those which admit not of regulation, in any 
coercive shape. But the more completely 
unsusceptible it is of regulation, the more 
urgent the demand it presents for instruction; 
which, where regulation is inapplicable, is the 
sole, nor by any means inefficacious (though 
to English law almost unknown) resource. 
The more inapplicable the force of the poli- 
tical sanction is, the greater the need for call- 
ing in that of the moral, and applying it to the 
best advantage. That the strongest checks 
to misconduct cannot be applied, is surely no 
reason why the benefit of even the mildest 
and gentlest should be refused. 



* Under the spur of the provocation, I remem- 
ber now and then to have observed the witness 
turn upon the advocate in the way of retaliation. 
On an occasion of this sqrt, I have also now and 
then observed die judge to interpose, for the pur- 
pose of applying a check to the petulance of the 
witness. For one occasion in which, under the 
spur of the ii^ury, the ii^jured witness has pre- 
sented himself to my conception as overstepping 
the limits of a just defence^ — ten, twenty, or 
twice twenty, have occurred, m which the witness 
has been suffering, without resistance and with, 
out remedy, as well as without just cause, under 
the torture inflicted on him by the oppression and 
insolence of an adverse advocate. S<»rce ever, 
I think, had I the satisfaotion of observing the 
Judge interpose to afford his protection to the 
witness, either at the commencement of the per^ 
locution, for the purpose of stayinjg or alleviating 
the injury, or at the conclusion, for the purpose 
of affording satisfaction for it— such inadequate 
sadsfaetieii «a the nature of the case admits of. 



The remedy most applicable (and from be- 
ing so simple it is not the less efficacious,) is 
publicity. 

Against malpractice more directly and 
obviously adverse to the ends of justice, a 
remedy applied by the legislature at a very 
early period of the hbtory of the judicial sys- 
tem, is to be found in the instrument called 
a bill of exceptions. Whatever, in the judge's 
charge to a jury, is 'regarded as being im- 
proper, is, at the instance of the party or 
his advocate, committed to writing, and the 
judge, on being called upon, is bound to re^^ 
cognise it ; whereupon, in case of appeal, the 
very words are referred to the cognizance of 
a superior judicatory. 

If, without the formality of an appeal to a 
legal judicatory, provision were in like man- 
ner, in the case here in question, made, for 
laying the history of the transaction duly 
authenticated before the moral judicatory 
of the public, — the abuse would find, in an 
expedient thus simple, a check too efficient 
to be consented to by those whose power of 
inflicting injury on pretence of justice would 
be thus put under restraint. 

In the case of those trials of which» ia 
respect of their importance, it is foreknown 
or expected that what passes in them, being 
taken down word for word by short-hand 
writers, will be printed for general sale ; this 
abuse is exemplified (if at all) in a very in- 
ferior degree. 

A set of monitory rules (and it would not 
need to be a voluminous one,) hung up in the 
form of a table, in diaracters large enough to 
be legible to all eyes at once, — a set of rules, 
prescribing what is proper to be prescribed, 
forbidding what is proper to be forbidden, re- 
specting the deportment of the several dasses 
of the dramatis persons on the forensic the- 
atre, — (to be prescribed or forbidden, with or 
vdthout penalties, according as penalties were 
applicable or inapplicable) — would, surely, 
not be an unsuitable article of furniture in a 
court of justice. 

If^ in such a table of rules, the practice of 
brow-beating were noticed (though it were 
but in the gentlest terms) as a practice to be 
avoided, it is scarcely possible to doubt that 
it would be eradicated altogether. 



CHAPTER VL 

OF THE NOTATION AND BECOBDATION OF 
TESTIMONY. 

§ 1. Uses of notation and recordation, aa 
applied to oraUy-delivered testimony. 

Of the use and importance of permanence in 
testimony — of the necessity of writing, as 
being the sole instrument or efficient cause 
of permanence — of the nature of minuted 
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testimony, as contradistinguished from ready- 
written testimony — of the use there may be 
for each in preference or in addition to the 
other, and of the advantage possessed by 
minuted testimony, in the essential points 
of dispatch, and security against mendacity- 
serving information and reflection, — enough 
has been said already. 

The operation whereby vivd voce testimony 
is converted into minuted testimony, is or 
may be called notation, minute-taking, recor- 
dation of testimony, registration of testimony : 
is, or nwy be called ; for, somehow or other, 
though the name of the work thus produced 
is of frequent occurrence, the like frequency 
cannot be predicated of the name of the ope- 
ration by which the work is produced. 

Permanence in the testimony is of use, — 
notation, therefore, considered as an efficient 
cause of permanence, b of use, — in two very 
distinguishable ways, and on as many distin- 
guishable occasions ; — viz. to the judge, and 
against the judge.* 

To the judge, notation b of use, to enable 
him, — at all times down to the moment 
which gives birth to the last word of his de- 
cree, — to refresh his memory, and render his 
view of the testimony on which that decree 
is to be grounded as correct and complete as 
the purpose of each moment can require. 

Against the judge, for the protection of 
suitors — for the protection of the interests 
of truth and justice against any errors (vo- 
luntary or involuntary) on the part of the 
judge, — recordation, and thence notation, 
are of use, for the purpose of giving correct- 
ness and completeness to the opinions and 
decisions of such persons (if any) by whom, 
in the character of superordinate judges, the 
question may come to be re- judged, and his 
conduct in relation to it judged. 

To the class of superordinate judges may 
be referred, on this occasion, in the first place, 
official judges— judges to whose lot it may 
fidl to take cognizance of the cause itself in 
the way of appeal, for the purpose of review- 
ing, and either confirming or abrogating or 
altering, the dedsion so given in the first in- 
stance : in the next place, the public at large ; 
who, without any authority to abrogate or 



* Understand here by the judge, the function, 
aiy by whom, for the purpose of decision, the 
testimony is to be collected, and by whom, on 
the ground of the testimony when collected, the 
decision is to be pronounced. These two runc- 
tions may (for the purpose of the argument at 
least, let us hope] be considered as being dis- 
charged by one and the same person. The world 
is not so unfortunate but that this union is ac- 
tually realized in numerous instances. The un- 
natural and disastrous arrangement by which 
they have in so many instances been separated, 
has not been quite so universal, as to have rent 
in twain, throughout, the veil of the temple of 
justice. 



modify the dedsion, will, when thus informed, 
be not the less competent to sit in judgment 
on the conduct maintained by the judge in 
respect of it ; rewarding or punishing him, 
according to thdr conception of his good 
or ill deserts, — rewarding him with their 
esteem, punishbg him with their disesteem 
and displeasure. 

Let us recapitulate. Use of notation to 
the judge, — presenting him at all times with 
a correct and complete view of the ground on 
which his dedsion is to be built. Use of 
recordation as against the judge, in case of 
appeal, — presenting to the judge of appeal a 
view of the same ground, as correct and com- 
plete as may be : — as may be ; for, unhappily 
(as will be seen) the view taken by the judge 
of appeal can never be altogether so correct 
or complete as that which may have been 
taken by the judge in the first instance. Use 
of recordation, with or without appeal, — 
presenting to the public, in their capadty of 
judges of the conduct of the judge, a view, 
as correct and complete as may be, of the 
same ground. 

Between notation and recordation (recor- 
dation as applied to evidence) a shade of 
difierence may already have been observed. 
Recordation implies preservation: notation, 
not. To the judge, considered by himself, 
notation expresses all that is of use: against 
the judge, not notation only, but preservation, 
recordation, is necessary. No sooner is the 
dedsion pronounced, than the notes taken by 
the judge, or by any one for his use, might 
be destroyed — destroyed, not only without 
inconvenience to him, but oftentimes to his 
no small easement and convenience. But, 
for the use of a judge of appeal, and of the 
public in their character of judges of judges, 
it is necessary that the notes taken be not 
only taken, but preserved. 

Reference being had to the occasion, the 
use of notation and recordation to the judge 
admits of diversifications which require to be 
distinguished. 

For divers purposes, the testimony of the 
same deponent may, at different times, re- 
quire to be repeatedly brought to view : be- 
rore the judge below, for confrontation with 
itself, or for confirontation with other testi- 
mony delivered by other deponents — (with 
itself, for eluddation, for proving or disprov- 
ing the consistency, and thence the truscwor- 
thiness, of the deponent :) before the judge 
of appeal, for the purpose of the appeal. ^ If, 
on the appeal, the deponent be re-examined 
vivA voce, as in the first instance ; the minutes 
taken at the first trial will serve to confront, 
or (in case of deperition, or for dispatch on 
points to which the dispute does not extend) 
to stand in lieu of re-delivered vivd voce 
I evidence : and, in the like case, testimony 
I delivered in one suit may be employed with 
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Advantage or of necessity in another ; some- 
times in any number of other causes, on to 
the end of time. 

From this comprehensive enumeration of 
possible occasions, may be deduced the fol- 
lowing list of particular and subordinate uses 
of the connected operations Of notation and 
recordation: — 

1. On the occasion of a different exami- 
nation or inquiry, — confrontation with the 
testimony of the same deponent : for example, 
to prevent backsliding.* 

2. Ditto with ditto of other deponents. 

3. In the case of the death or non-forth- 
comingness of the same deponent, — to serve 
instead of his re-examination vivd voce. 

4. To serve instead of, or in addition to, 
vivd voce re-examination, in case of appeal. 

5. To serve, on the occasion of future dis- 
putes between the same or other parties, for 
the prevention, or (if that cannot be) for the 
decision, of other suits. ^ 

§ 2. In what ccues should notation and 
recordation be employed? 

Such being the uses of recordation, in what 
cases shall it be employed ? 

Were security against miscTecision the sole 
object, — in all cases without distinction : for 
where is the case in'which it may not be pro- 
ductive of such security, in virtue of some 
one article, in virtue of several articles at 
once, in the above list of uses ? 

But, on this occasion as on all others, re- 
gard for any one or more will require to be 
tempered by due regard to the other ends of 
justice. By security against misdedsion, the 
direct ends of justice are provided for; but, 
in this case as in all others, the advantages 
obtainable in this shape are not to be obtained 
but at the expense of collateral inconvenience, 
in the shape of delay, vexation, and pecuniary 
expense. 

If, to the taking cognizance of a demand 
of a quantity of com to the value of no more 
than 5s., writing which cannot be had for less 
than lOs. is, in any court, rendered neces- 
sary, it is obvious that for a quantity of com 
to that value no man has any security ; nor, 
consequently, for the whole quantity of corn 
in the whole country, or any part of it, does 
there exist any adequate security, as &r as 
depends upon that court. 

If each parcel, how minute soever, be not 



' * In cases of felony and misdemeanour. Jus- 
tices of the Peace are required, by the 7 Geo. 
IV. c. 64, to take down in writing the examina- 
tion of the witnesses, and to send sudi examina- 
don to the court where the trial is to take place. 
At the trial, the testimony of a witness may thus 
be confronted with his original deposition ; but 
it is necessary in the first instance, to prove that 
the deposition in question was duly taken before 
the justice.— £(A 



secure to a man, neither is the whole : if each 
grain of corn in his granary be not secure to 
him, neither is the whole granary : if each 
might be taken from him without fedress, so 
might every one. 

It is in this point of view that causes (suits) 
will come to be distinguished into two class- 
es : causes recordation- worthy — causes not 
recordation- worthy. The problem will be, in 
the instance of each cause, and occasionally 
in the instance of this or that examination that 
may come to have place in the course of any 
given cause, to which of these two classes it 
shall be referred. 

Every cause is recordation - worthy, ab- 
straction made of the delay, vexation, and 
expense : every cause is recordation-worthy, 
unless, in so far as some special reason can be 
shown to the contrary — in so fiir as a suf- 
ficient reason can be shown for regarding the 
inconvenience in the shape of delay, vexation,- 
and expense, as being preponderant over the 
advantage of security against misdedsion (re- 
gard being had to the several eventual causes 
contained in the above list.) 

But though no sort of cause, nor any in- 
dividual cause, can with propriety be pUieed. 
on the list of non-recordation- worthy causes 
without special reason, it follows not that 
that list must be less numerous than the op- 
posite one. On the contrary, it Mrill probably 
be found by far the more numerous, whether^ 
the natural system, or the technical system,- 
in any of its existing modifications, be con-^ 
sidered: — the actual proportion under the 
system by which maid fide suits in such multi- 
tudes are bred, and bond fide suits smothered, 
or the proportion that would take place in a 
system under which the encouragement and 
discouragement were to change places. 

The reason is, that, on the one hand, under 
every system of procedure (actual and pos- 
sible,) — the quantity of evidence delivered, 
and the mode of delivering it, being given, — 
the delay, vexation, and expense attached to 
the recordation of it (I speak of the mere 
manual operation of committing it to writing) 
must be the same. On the other hand ; out 
of the whole number of suits of all sorts that 
receive their commencement, it is happily to 
a very small proportion only that any con- 
siderable demand for notation and recorda- 
tion, as a security against misdedsion, will 
apply. In by fiu* the greater number, the 
necessity of a claim in form of law is pro- 
duced, not by any ability (real or so much as 
supposed) on the part of the defendant, to 
oppose a suffident defence to it, — but either 
by reluctance, or absolute inability, to com- 
ply with it. And even among the cases which 
do afford matter for a bond fide defence, it 
will only be in a comparatively small number 
that the evidence will furnish matter of any 
such difficulty, or for any such difference of 
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opinion, as to attadi any considerable impor- 
tiioce to the operation whereby a perpetual 
existence is given to the words of which the 
tenor of it is composed. 

A line, therefore, must be drawn, some- 
where and somehow : but where and how ? 
At first yiew, the difficulty will be apt to 
pr^nt itself as insuperable : on each side in- 
justice, inevitable injustice ; on neither, any- 
thing better than a choice of injustice ; and 
that choice a task not for reason but for for- 
tune. Draw the line where you will, — on 
one side will be an expanse, within which, for 
want of so efficient a check, the machinations 
of taald fide suitors, whether plaintiffs or de- 
fiendants, will take sanctuary, and find them- 
selves in force. 

On a closer view, means may perhaps be 
found, by which the separation may be made 
with somewhat less disadvantage. The line 
being drawn, and (for experiment and argu- 
ment) say, in the first instance, through any 
point at pleasure, — all above the line will 
be the group of recordation-worthy causes ; 
below it will be the place for non-recordation- 
worthy causes. In both instances, fi>r causes 
recordation-worthy and non-recordation- wor- 
thy : but in what sense ? how taken ? Not 
individually, but only m specie. In the door 
left open for admitting into the recorded dass 
individuals belonging primd facie to the non- 
recordation -worthy class — in this tempera- 
ment lies the resource against ultimate and 
preponderant injustice. 

Let the suit (for example) be of a pecuni- 
ary nature, and the line drawn on the ground 
of value : in all causes above £50 value, the 
evidence to be recorded of course; in all 
causes where the demand rises not to that 
value, no such recordation of course. But, 
on this occasion as on every other, the pre- 
tium affectionig is an object to be attended 
to, and one that will be attended to by every 
legislator to whom the feelings of individuals 
(tibe matter of which the prosperity of the 
state is composed) is an object of regard. 
And even when, considered by itself, the sub- 
ject-matter of the dispute is not susceptible 
of any such value ; as where it consists of a 
mere sum of money, payable in a number of 
articles (pieces of money,) in their individual 
character referred absolutely to the debtor's 
choice; still, a value, beyond the current vi|]ue 
of the sum, maybe attached, to victory, bytiie 
drcumstances of the dispute. This consi- 
dered, let it (for argument's sake) depend on 
either party to take the suit out of the lower, 
the non-recordation-worthy, and place it in 
the hi^er, the recordation-worthy, dass. 

Good : but, by this arrangement, is there 
the value of a single atom subtracted from the 
account of delay, vexation, and expense? 

No, certainly : to annihilate that mass of 
inconvenience is not possible : but what is 



possible, is to place it upon the shoulders of 
him by whom an extraordinary value is set, 
or professed to be set, upon the advantage to 
be purchased at the expense of it. There,, 
then, let it be placed — at any rate in the first 
instance. 

When the nature of the cause comes to 
be understood (understood in all its drcum- 
stances,) it is with the judge that it must 
rest to say on whose shoulders the burthen 
shall, in the last instance, lie. 

Good again : but, the party who has need 
of the security, — what is to be done if he be 
unable to defray the expense ? 

In this extraordinary case, must be suffered 
to take place, — with that concern and regret 
which, on every such occasion, a lover of 
mankind, and of justice for the sake of man- 
kind, can never fiiil to experience — that which, 
by the conductors of the technical system, is, 
without any such emotion, suffered, or rather 
made, to take place in all ordinary cases : — 
the indigent man must be left to bear the 
penalty of his indigence. 

Not that he will always be condemned to 
bear it without hope. The security to be pur- 
chased at this price, is a security as against 
the judjge. It is because (on some score or 
other, intellectual or moral) the disposition 
of the judge is an object of suspidon, that 
the party is thus anxious to purchase it. But 
it can seldom indeed happen to the judge to 
be the object of suspidon, scarce ever to be 
the object of well-grounded suspidon, to an 
individual, without being so on the same 
account (or at any rate at the same time) to 
a portion, more or less considerable, of the 
pubUc But the expense, which to the indivi- 
dual would be an insuperable bar, will to this 
committee of the public be but as a straw : 
and it is only by gross prejudice (inherited 
perhaps from other and fax different times,) 
or by a spirit of aristocratical oppression, that 
the prindple can be discountenanced which 
points out the voluntary contributions of the 
opulent as a desirable fund for occasionally 
bringing within the reach of injured indigence 
that necessary of life in which all other ne- 
cessaries are induded.* 

That a line, the direction of which should 
be inflexibly determined by the consideration 
of the spedes of the cause, without regard to 
the individual circumstances of the parties, 
would, on this occasion as on so many others, 
be pregnant with injustice, — is a proposition 
which an example or two wiU suffice to place 
in a clear light. Titius inflicts on Sempronius 
that sort of personal injury, which in respect 
of physical pain or uneasiness amounting al- 
most to nothing, is frequently on a moral 
account but the more intolerable. Is Sem- 



• See " Dtfence of Uturp,** VoL III., and^ 
" Protest against Law Taxes;* Vol. IL 
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pronius in point of age a school-boy, or in 
point of condition of Ufe a day-labourer ? — 
the offence amounts to nothing: the evidence 
cannot be worth the committing to paper, 
though it were not to occupy ten lines. Is 
Sempronius, as well as Titius, a person oc- 
cupying a certain station in the state ? scarce 
any business can be more serious : volumes 
upon volumes might not be ill-bestowed upon 
it. Suppose, by a stretch of imagination, a 
chancellor and a primate thus engaged ; the 
whole country might ring with it, and con- 
tinue ringing vnth. it for years. 

The question, whether the evidence in a 
suit is or is not recordation- worthy, depending 
in so great a degree upon the circumstances 
of the individuid suit, — all that can be done 
is to give, in the way of sample, an indica- 
tion of such as are most apt, and of such as 
are least apt, to afford, by their importance 
in any shape, an adequate counterpoise to the 
delay, vexation, and expense. 

Examples of suits most apt to be recorda- 
tion-worthy, are — 

1. Among penal causes, all such in which 
punishment other than pecuniary, or pecuni- 
ary punishment to the value of such a num- 
ber of days' labour (according to an average 
of the wages paid for a day's ordinary labour 
in husbandry,) is assigned. 

2. Among causes not penal, all causes by 
which any right is claimed, having for its 
subject-matter any article belonging to the 
class of immoveables ; all causes relative to 
last wills ; and all causes in which condition 
in life (for example, in respect of marriage and 
parentage) is concerned. 

To the class of causes least apt, to the 
extent in question, to be recordation- worthy, 
may be referred (for example) causes relative 
to debts contracted on any of the ordinary 
grounds, and causes relative to simple per- 
sonal injuries. And of the individual causes 
belonging to these classes are composed no 
fewer perhaps than nineteen-twentieths of 
the whole aggregate of causes. 

§ 3. In what manner, and ly what handSy 
should notation he performed f 

Considered in respect of the accuracy or 
fidelity of the result, the process of notation 
is susceptible of two very distinguishable 
degrees. What is committed to writing may 
either be the tenor, the very words of which 
the testimony was composed, or no more than 
the supposed purport of it : notation ipsissi- 
mis verbis, notation in substance. 

The distinction is a very material one. 
Application, utility, inconvenience, — in all 
these respects the two modes or species of 
notation differ from each other. 

Notation ipsissimis verbis, — being the more 
accurate of the two, and that upon a scale 
extendible ad injinitum, by reason of the in- 



finite degrees of aberration of which the looser 
mode of notation is susceptible, — is the only 
one of the two that is completely adapted 
to all purposes : it is consequently the stan- 
dard of reference, fi-om which, without spe- 
cial reason (that is, without preponderant 
inconvenience in the shape of delay, vexation, 
and expense,) no departure ought ever to be 
made.* It is the only one of the two that 
is capable of serving completely as against 
the judge. 

If, however, the judge be the only per- 
son for whose use the minutes above taken 
are intended, — notation in substance (espe- 
cially if performed by the judge himself^ or 
under his immediate direction,) may answer 
the purpose as well as, or even better than, 
notation ipsissimis verbis: better, because, 
the degree of amplitude being capable of be- 
ing exactly adjusted to his own exigencies, 
every part of the matter that in his view of 
it is irrelevant, or immaterial, and thence 
superfluous, will of course be left out, and 
his memory will be exonerated of so much 
incumbrance. 

In the case of recordation ipsissimis verbis; 
the subject-matter and result of the operation 
being the very words, and all the words, of 
the testimony, — much room for direction or 
discussion respecting the mode of recordation 
(it will naturally be supposed) can scarce be 
left. 

In respect of the testimony itself, true : 
but what does require to be mentioned, is, 
that, Mdthout the interrogations, the view 
given of the testimony by the only part of 
the matter that in strictness of speech comes 
under the denomination of the testimony, 
(viz. by the responses) would be in efl^ct and 
substance incomplete. To the judge, and for 
his own use, the responses alone will be suf- 
ficient, and much more than sufficient ; but 
as against the judge (the judge below,) and 
for the use of the judge above (if there be 
one,) and at any rate of the public^ cognizance 
of the interrogatories is indispensable. 

Let the judge have misbehaved himself — 
and let his misbehaviour have been ever so 
gross and dishonest, — what remedy does the 
nature of the case admit of, unless the very 
words, in the utterance of which the mis- 
behaviour consists, are ascertained and regis- 
tered? 

To this subject applies therefore, of course, 
what htis been said in a former place,t coi*- 



* The minutes of what has passed at a trial, 
or (to use the common abbreviation) tfte trial, 
as committed to writing by a skilful scribe using 
the art of short-hand, affords an example, so 
happily familiar to every English eye, of this 
most perfect, or rather only perfect, mode or 
species of notation. 

t Book II. Securities ; Chap. VL Oath; §4. 
Mode qf application : supra, p. 318. 
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cerning the impropriety of the grammatical 
change from the first person to the third. As 
the respondent, so let the interrogator, what- 
ever be his station — party, fellow-witness, 
advocate, judge — speak for himself : let not 
the scribe take upon himself to speak for any 
of them : as from his other works of all sorts, 
so let every man be judged from his own 
words. Verba " woa teneant auctorea/** 

In the case where the only person for whose 
use the discourse is destined b the judge — 
the only case in which the security afforded 
by recordation in substance is an operation 
completely adequate, — in this case, the pro- 
per mode, and the proper hand, are pointed 
out by obvious and pretty conclusive con- 
siderations: — 

1. In this case, the object, and sole object, 
consulted, is and ought to be the convenience 
of the judge : and to no other person can it 
be so well known what suits vnth that con- 
venience, as to himself. 

2. By his own conception of the quantity 
and quality of the words necessary and suf- 
ficient to keep the substance of the testi- 
mony in his mind, during the time and for 
the purpose for which his attention is to be 
fixed upon it, should the quantity and quality 
committed to writing be regulated. 

3. In him alone rests the power of regu- 
lating the pace of the discourse in the mouths 
of the several interlocutors, in such manner 
that the time thus employed may be suffi- 
cient, and not more than sufficient, to admit 
of his committing to paper the quantity of 
writing he finds necessary and sufficient for 
his purpose. 

4. What to the conception of another man 
would present itself as a correct and com- 
plete representation of the substance of the 
discourse, would seldom present itself in 
exactly the same character to the conception 
of the judge. 

5. At the pace to which, on pain of no in- 
considerable waste of time, the course of the 
pen must on this occasion be kept up, the 
handwriting of a third person would seldom, 
to the eye of the judge, be equally legible 
with his own ; or so much as legible at all, 
without difficulty and waste of time. Wri- 
ting on such occasions for his own use, every 
man naturally has recourse to little modes of 
abbreviation, more particularly adapted to 
his own individual practice and habits. 

As to the possibility of the judge's uniting 
in his own person the commanding function 
of that office, with the sabaltern and almost 
mechanical operation of the scribe, one proof 



* Such, accordingly, is the practice in the 
British House of Commons. If the langua^ 
used by any Member is pointed at as calling f^r 
censuie^ a preliminary motion always is, that the 
words be taken down by the ckrk : and so like 
wise in the House of Lwds. 



of it is afforded by English practice. In trials 
of all sorts in which a jury bears a part, it it 
a customary feature : on the occasion of giving 
a charge (as it is called,) — that is, a speech 
of direction to the jury, — it is, in the state 
of most men's memories, a necessary one : in 
all instances in which a new trial is' liable to 
be moved for (a fresh inquiry liable to be ap- 
plied for,) it is an indispensable one. 

To a document possessing in so pre-emi- 
nent a degree the character of trustworthi- 
ness, the sort of regard one would naturally 
expect to find generally bestowed, at least by 
the authors themselves, whose works these 
may in some measure be said to be, is of th^ 
roost confidential and reverential kind. But 
he by whom any such persuasion should have 
been entertained, would not apply it long to 
practice before he would find the necessity 
of making great abatements. For the single 
purpose of constituting an eventual ground 
for a motion for a new trial, yes: and, in 
point of time, for and during the space of 
time allowed for such motion ; viz. the four 
first days of the term following the triiJ, the 
renovation of which is thus prayed. But no 
sooner is this short terminu» fatalis expired, 
than whatever little share of trustworthiness 
this document may have possessed, is deemed 
to have expired likewise; it is completely 
converted into waste paper. 

In the course of a prosecution (for per- 
jury, for example), a point which it is become 
necessary to prove is the testimony that was 
given by somebody (suppose the defendant in 
the prosecution for perjury) on the occasion 
of a former trial. To what source (would 
any one suppose) is reference made for the 
tenor or purport of such testimony ? To the 
judge's notes? — the judge by whom the cause 
was tried ? Not so indeed : on the contrary, 
to any the most suspect-ed source, rather than 
this, of all conceivable sources the most trust- 
worthy and unsuspectible. To a note, taken 
or said to have been taken at the time, by 
the professional agent of either of the parties, f $, 
— nay, to a mere recollection, or supposed re^ 
collection, on the part of that or any other in- 
dividual, without so much as a written word 
to fix it, — there would be no objection : but 
as to any such document as the minutes made 
by the judge who tried the cause, — of a refe- 
rence made to any such source, of the admis- 
sion of any such evidence, no instance is 
anywhere to be found. 

A mass of evidence which has had for its 



f So likewise, '* minutes taken by the solicitor 
for a prosecution, on the examination of a person 
before a magistrate'* (the examination perrormed 
without a jury, previously to the trial oy a jury) 
*>^ mav be read m evidence at the trial, though 
not signed either by the prisoner or the majpn" 
trate."— /^acV« Crown Caeety 3d edit p. 7^ 
The King against Thomas, \ 
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Scribe one knows not what clerk, employed 
for that purpose in the examiner's office, is 
(not only in that cause, but on the occasion 
of other causes tried by other courts) ad- 
mitted without scruple. A mass of testi- 
mony, firom the same witness and to the same 
effect, collected by one of the twelve judges, 
in the sunshine of publicity, is a species of 
evidence too extraordinary to have been so 
much as thought of. 

So much for the case in which the only per- 
son, for whose use recordation is designed, is 
the judge. So Bu* as concerns the other cases 
that have been mentioned, the question, by 
what hands f will receive a different answer. 

For this purpose, while the &culty of 
taking minutes should be allowed to any per- 
son who pleases, an official scribe, a short-hand 
writer, ought to be employed :* power being 
given to either party to employ whatsoever 
expedients shall be found necessary for se- 
curing the completeness as well as correctness 
of the notes thus taken ; and for that pur- 
pose, as often as the importance of the matter 
appears to him to warrant the additional vex- 
ation, power to call for the momentary stop- 
page requisite to be applied to the delivery 
of evidence. 

In the early ages of modem jurisprudence, 
writing was rare, short-hand writing unex- 
ampled. Should the ends of justice take place 
anywhere of the ends of judicature, this ta- 
lent would be regarded as an indispensable 
qualification in a judicial scribe. 

§ 4. Of notation and recordation under 
English law. 

Whatever objection there might be in point 
of reason to the indiscriminate recordation of 
the evidence in all causes, none could come 
with any degree of consistency from the lips 
of an English lawyer. In causes of a certain 
class, this security has been inexorably ex- 
acted. What are these causes? Precisely 
the class of causes which, individually taken, 
f are of the least importance, — suits for penal- 
ties to the lowest amount (as low as a few 
shillings,) brought before smgle justices of 
peace, out of sessions. And by whom was 
the obligation imposed ? Not by the legisla- 
ture, but by the Court of King's Bench : by 
this section of the twelve great judges, le- 
gislating in their own way, in the way of ex 
jpost facto law. Parliament, by whom the 
jurisdiction was given in this large dass of 
cases to these subordinate magistrates, im- 
posed not, in any instance, any such duty : 
the judges of the Court of King's Bench took 



• The Central Criminal Court is the only 
court in this country in which an officii short- 
hand writer is employed. To his notes the judges 
occasionally refer with great advantage, in order 
to ascertam the exact words made use of by a 
particular witness. — Ed, 



upon them to impose it in every" instance. 
How ? By quashing convictions, on pretence 
of the non-fulfilment of a duty that had never 
been imposed. The prosecutor was punished 
— ^tbat is, the public was puni^ed — because a 
justice had not complied with a regulation of 
the Court of King's Bench, which that court 
had no right to make, and had never made. 

By the act of contempt thus committed 
against the legislature, two fiivourite points 
were gained by the men of law: 1. They 
made budness for themselves, by bringing 
into their own court causes of which it was^ 
the manifest intention of the legislature not 
to give' them the cognizance ; 2. They threw 
discouragement and discredit, upon a rival 
mode of procedure, which, by its conformity 
to the ends of justice, was and is a perpetual 
satire upon their own. 

Had the usurpation remained altogether un« 
checked, society would have been dissolved. 
The legislature has interfered: but how? 
Instead of punishing the usurpers, it has 
stolen back by degrees the authority thus 
filched firom it. For a considerable time past, 
as often as a new offence has been created 
by act of parliament (a case that takes place 
many times over in every session,) and cogni- 
zance given of it to these subordinate judges,, 
a form of conviction has been prescribed by 
the act ; and in this form, nothing being said 
of the evidence, the obligation of setting forth 
the evidence is virtually dispensed with. 

The task thus set to unlearned magistrates 
was a curious one : satisfaction was, on every 
occasion, to be given to a set of men who 
had neither the "mSl nor the power to declare 
what it was would satbfy them — whose in- 
terest it was, never to be satisfied — and whose 
ideas a man might be sure never to meet, by 
following the Rotates of common sense. 

The pretence was, the affording to the de- 
fendant a security against misdecision to his 
prejudice — against the being convicted on 
insufficient grounds. That this formed any 
part of the real inducement, let him believe 
whose faith is strong enough. In the charac- 
ter of a security, the information required 
was not worth a straw ; it was not the mt- 
nutes^ the tenor of the evidence, but whatever 
account ^true or fidse) the subordinate judge 
might thmk fit to give of it. To secure the 
correctness of this account, no measures either 
were or could be taken by those who thus 
took upon them to require it ; as they well 
knew. Correct or incorrect, it remained 
equally exposed to be tried, and either con- 
demned or acquitted — (condemnation or ac- 
quittal would serve equally well) — by rules 
made hot and hot, at the moment they were 
wanted : by rules which, to have been known, 
required to have been communicated ; and to 
have been communicated, required to have 
been made. * 
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So much for sumiDary procfiedure: a few 
words will serve for regular. -y 

In the common-law Branch, so far as the 
evidence is concerned, no recordation takes 
place — nothing, at least, that goes by that 
name. *>. 

A sort of instrument there is, indeed, called 
the record ; but in this instrument, composed 
chiefly of lies and nonsense, no notice is taken 
of the evidence.* , 

Minutes, indeed, are customarily taken by 
the professional, the directing, judge : they 
are called the judge's notes. But it has been 
already observed, that of these minutes (a 
sort of document unknown to the system m 
its original constitution) little notice b taken, 
in comparison with what might be expected. 
When taken (which they are not necessarily 
nor always,) they are not authenticated by 
any other signature. They do not profess to 
contain the tenor of the evidence. What 
they contain is, what, in the view of the 
judge who penned them, constituted the ge- 
neral substance of the evidence. The purpose 
for which they were originally taken, was no 
other than the private purpose of the judge. 
It being customary for him to give, for the 
instruction of the jury, a recapitulatory view 
of the evidence they had been hearing, — the 
memoranda he took were subservient to that 
and no other purpose. 

When, about the middle of the seventeenth 
century, the practice of granting a new trial 
by a fresh jury, without punishing the former 
jury, came into use, — the notes of the pre- 
^ding judge constituted a ready document, 
the only existing one, and the best that could 
have existed for that purpose. 

Then, however, as to this day, no such 
document as this was known to' the genius 
of jurisprudence ; the supply of it was matter 
of private accommodation from judge A to 
judge B. Regularly, there were no grounds 
to go upon : if judge A had taken no notes, 
there was no remedy. So long as the lies 
and nonsense were regularly entered, — whe- 
ther the truth and sense of the case were 
regularly entered or no, was a matter of no 
consequence. 

In the minds of the original framers of the 
system, the demand for recordation Tit may 
be thought) was superseded by the unlimited 
confidence reposed in the judges taken from 
the body of the people. Vain thought ! In 
an EngUsh jury, corruption of the grossest 
kind was regarded, and not altogether vrith- 
out reason, as every day's practice ; but, in 
the age of primeval barbarism, — error, inno- 
cent error, on the part of those unlearned 



* The forms of pleading against which this 
observation is directed, have been much altered 
since the recent Law Amendment Act. 2 W. IV. 
c. di9. It must however be confessed, that the 
pleadings require still farther purgation. ^£d. 



judges, was not possible. All twelve together, 
in a mass, they were consigned to utter ruin. 
The prosecution having this for its object 
was called an attaint ; and, in those days, pro- 
secutions in the way of attaint seem scarcely 
to have been less common than motions for 
new trials now. 

A judgment by which twelve judges were 
to be consigned in the lump to indigence, 
perpetual imprisonment, and infamy, should 
have had (one would have thought) some 
fixed ground made for it. No such thing. 
What they ifere punished for was, for de- 
ciding otherwise than according to the evi- 
dence ; but what the evidence had been, was 
a matter scarce worth thinking about : the 
functions of the recording scribe extended 
not to any such minutiae. Of men capable of 
veriting down what they had been hearing, 
the state of society afforded no abundance. 

When the liberty, entire property, and re- 
putation, of twelve men, were at stake upon 
the correctness of the conception formed of 
the evidence, — committing it to writing as it 
was delivered, was an operation, the benefit 
of which, in the eyes of a learned judge, was 
not wotth the trouble. When a small num- 
ber of shillings, the price of a few days' 
labour, limited the value of the stake, then 
it was that the judgment of an unlearned 
judge, on whom no such duty had been im- 
posed, was to be overthrown, for want of his 
having performed it. 

Under the equity branch of regular proce- 
dure, the evidence is committed to writing, 
every tittle of it, and carefully authenticated 
with undiscriminating particularity. That 
which is extracted from the pen of the de- 
fendant, comes into the world in the form of 
ready-written evidence. That which is ex- 
tracted from an extraneous witness, comes 
authenticated by the signature of the obscure 
clerk, who to this important purpose is suf- 
fered to exercise the function and power of 
a judge. 

Such is the course in all equity causes, be 
their importance ever so great, or ever so 
little : always understood, that, in the eye of 
English equity, a sum that does not exceed 
£10 (more than a twelvemonth's subsistence 
for an average individual) is of no impor- 
tance; and that the factitious part of the 
expense of an English equity cause is suffi- 
cient to give high importance to a cause which 
otherwise would have none. 

§ 5. Of the authentication of minutes, 

A written discourse is exhibited, purport- 
ing to be the minutes of what passed on the 
occasion of an examination. Good : but is it 
really what it purports to be ? If given for 
no more than the substance of what passed, 
may it be taken for the exact substance ? Is 
it in a sufficient degree a correct and complete 
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representation of the tenor? If giTcn for the 
tenor, — the words it oonsists of, are they 
exactly the same words, and are they the 
whole of the same words, that on the ooca- 
sion in question were pronoanced ? 

If the identity required regards the sab- 
stance only — if, in regard to the person for 
whose use the notes or minutes are desired, 
there be but one such person, and he the 
judge (the judge by whom, alter the evi- 
dence has been collected by him, the deci- 
sion grounded on that evidence is to be pro- 
nounced) — and i^ as is natural, the person 
by whom the minutes are so taken for tiie use 
of the judge be no other than the judge him- 
self, — the business of authentication neither 
presents, nor is even susceptible oi, difficulty. 
Arrangements for securing the authenticity 
of the written discourse purporting to contain 
notes or minutes of the testimony in question, 
with the interrogatories which called it forth, 
are superseded by the consideration of the 
person by whom they have been penned; as, 
in the case of the testimony itself, the opera- 
tion of taking minutes of it is superseded by 
the mode of expression employed when it is 
delivered in the first instance in the form of 
ready-written evidence. 

When the identity required regards the 
words themselves — when ^as in that case will 
naturally be the case) the nand by which the 
minutes are taken is a hand other than that 
of the judge — when, as in the same case will 
also be natural, it is as against the judge that 
the document in question is intended to serve, 
— it is in this case, and in this alone, that 
difficulties respecting the securing the authen- 
ticity of the minutes are liable to present 
themselves. 

There are two opposite dangers with which 
the nature of the case is pregnant : 1. In some 
way or other, it may happen to the minutes 
to be really wanting, materiallv wanting, in 



Iforeover, besides the impntation of fiulure 
in point of authenticity or genuineness, H 
may happen to the sort of instrument here 
in question (as to an instrument of contract, 
or any other legaUy-important instrument) 
to be charged with want of freedom or fair*- 
ness. In regard to the testimony, it may be 
alleged, that — though, in the very terms 
in question, delivered by the deponent — it 
would not have been delivered by him, had 
it not been for some undue inducements 
(whether of a coercive or an alluring nature) 
in the shape of undue punishment or undue 
reward, held out to him, at the very time of 
the delivery of his testimony, by the judge. 
I say by the judge: for if by any other per- 
son, or if by the judge himself at any prior 
point of time, the misdiief will not be within 
the reach of the remedial arrangements ap* 
plicable to the present case. 

The dangers thus being brought to view, 
the next tlung to be brought to view is the 
remedy by whidi all difficulty in regard to 
the obviating of these dangers b removed. 
This is no other than publicity — the grand 
panacea in the system of procedure. 

But (as hath already been seen) cases are 
not altogether wanting in which the propriety 
of waiving the benefit of this security may 
be indicated by particular and preponderant 
considerations. Accordingly, for these cases 
at least, such arrangements will require to 
be provided, as, when employed, may upon 
occasion shut the door against all such im- 
puted deficiencies as may be liable to be urged 
by the eagerness or insincerity of any party 
to whose side of the cause the tendency of 
the evidence in question may happen to be 
adverse. 

Before the breaking-up of the court, let it 
be incumbent on the judge, — either at the 
instance of the deponent, or (if he be an ex- 
traneous witness) at the instance of either 
party, --to afford him the fiiculty of exa- 
mining into the correctness of the minutes 
taken of his deposition ; and, having so done, 
to call upon him, in token of his assent, to 
annex his signature to a short sentence or 
phrase expressive of such assent— or, if in 
any particular he objects to them as incor- 
rect, to state in what respect — suggesting, if 
he thinks fit, the words (if any) that would 
have the effect of rendering them correct, in 
tenor or in purport. 

To afford him the fiunilty of ascertaining 
the correctness or incorrectness of the mi- 
nutes, let some such course as the following 
be pursued: — 

1. Let the passage in question be read aloud 



of a malefactor were to betray itself, it would 
have to encounter the most determined opposU 
tion, not onhr from the advice of counsel, acces- 
saries after the fact, in the character of advocates 
and attorneys, but from the hypocritical and 
trust-breaking hunutnity of judges. 
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(either by the judge, or, under his authority 
by some officer of the court) to the deponent; 
and with such slowness and such' pauses as 
shall be sufficient to enable him on each oc- 
casion to fix upon any word or phrase, and 
object to it as incorrect. 

2. If, for the purpose of enabling himself to 
obtain a clearer conception of the contents, 

being able to read, he signifies a desire to 

have the paper in his own hands, that he may 
peruse it more at leisure, — let such liberty 
be allowed: such precautions being taken, as 
(in case of his being a person under suspicion 
of criminal delinquency) may be necessary to 
prevent his employing such liberty to a bad 
purpose; for example, vexatious delay, — or 
the discovery of the contents of any part of 
the minute to which the testimony of any 
other co-deponent is consigned, — or tearing 
or otherwise defacing or destroying the paper 
of minutes, or any part of its contents. 

If, on any such occasion, objecting or not 
objecting to any part of the minutes as in- 
correct (viz. in the character of an incorrect 
expression of the discourse of which it pur- 
ports to be the minute, viz. the discourse 
delivered by him at the time,) he gives it to 
be understood, that, in the character of tes- 
timony, the discourse so delivered by him 
was in any particular incorrect; and prays 
accordingly that he may be admitted to cor- 
rect it, viz. by the suggestion of such ad- 
ditions, omissions, or substitutions, as are 
thereupon uttered by him for that purpose ; 
— in such case, let such his application be 
complied with: and let the tenor (or at least 
the substance) of what passes upon that occa- 
sion, be entered forthwith upon the paper of 
minutes, in the same manner as any other 
part of the evidence. 

If he declines writing his signature, on the 
declared ground of his inability, let it be 
written for him by some one else; as (for 
ex&mple) by the person by whom the otner 
parts of. the minute are penned ; and, to the 
* signature so written for him, let him annex 
his mark : but, if he refuses, or wilfully for- 
bears, as well to make his mark as to write 
his signature, let mention be made of such 
refusal or forbearance upon the minutes. 

On any such occasion, let it be in the power 
of the judge to call upon all or any of the 
persons present to attest by their signatures 
the correctness of the minute so made: and 
to such order let them be bound to pay obe- 
dience, as to any other order issued by the 
judge in execution of his office. Provided al- 
ways that, instead of an affirmance (as above,) 
every such person shall be at liberty to enter 
a denial; subject, in case of falsity, to such 
penalty as is annexed to the offence of judicial 
falsehood in other cases.* 

* The course pursued in taking examinations 

Vol. VI. 



In Rome-bred law, in general, provision 
is made for obtaining such evidence, as is 
deemed sufficient, of the authenticity of the 
minutes. The deponent is called upon to au« 
thenticate them by his signature : if, whether 
through inability or unwillingness, he hjils of 
so doing, mention of such fiulure is, in general 
terms, entered upon the minutes. 

By this arrangement, the. appearance of 
authenticity and correctness (authenticity 
applies to the whole, correctness to any and 
every part taken by itself) is sure enough to 
be obtained: but as to the reality, how in- 
effectually it is provided for is but too ma- 
nifest. To sign or not to sign — such indeed 
is the option given him : if he does not sign, 
mention is made of such failure, or (as in 
the language of French law it is callea) his 
refusal : but as to any grounds which he may 
have had, or not had, for such refusal, no 
light is ever afforded by these minutes. They 
may have been spurious in the whole, or in- 
correct in every .part ; yet, upon the face of 
them, everjrthing in them may appear as com- 
pletely regular in this case as in any other. 

Along with the deponent, there b, indeed, 
besides the judge, anolher person — his offi- 
cial secretary. But, should these two per- 
sons (through mendacity, temerity, or even 
blameless misconception,) agree in a state- 
ment in any respect false or erroneous, or 
the inferior be overawed by the superior into 
acquiescence ; it seems impossible to conceive 
what remedy the nature of the case can af- 
ford. In the case of a person of the clearest 
character, what weight can the testimony of 
one non-offidal person have, capable of over* 
powering that of two official ones? And if 
that be the helplessness even of a person clear 
of all suspicion, what must be the condition 
of a man whose character stands loaded with 
the imputation of a first-rate erime?t 



before a justice of the peace, is as follows : — 
While the wimesses are giving their evidence, a 
clerk writes it down in a book. If after all the 
evidence has been heard, the justice dismisses the 
case, there is an end of the matter; but if the 
justice determines to send the case for trial, then 
the evidence of each witness is read over to him; 
he is asked if it is correct, and whether he wishes 
to add anyUiing to it. The deposition is altered 
or not, according to the answer of the witness. 
After this it is copied out, on separate sheets of 
paper, by the clerk, from the book in which it 
was origmally entered : it is affain read over to 
the witness, and he then signs nis name or puts 
his mark to it If he declines to do so, a memo- 
randum is made to that effect. When all the 
depositions relating to the case in question have 
thus been copied out and signed bv tlie witnesses, 
the justice puts his signature at the end. These 
depositions so authenticated, are returned to the 
court in which the case is to be ultimately tried. 

f In one of the Anglican modifications of the 
Rome-bred mode, there is one person less than 

Dd 
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How ill soever a man may be disposed to 
think of the English judges, no man can think 
worse of them than in this respect they ap- 
pear to have been thought of by parliament 
and by one another. 

On other occasions, to authenticate an in« 
strument of any sort (a judicial writ, for ex- 
ample) by which the authority of any of the 
great courts of Westminster Hall is exercised, 
the signature of any of the judges is regarded 
as sufficient evidence of his participation in 
the act : not to speak of the case in which 
the signature of the chief of the four judges 
is regarded as sufficient evidence of the par- 
ticipation of all the rest. 

It now and then happens, that in the course 
of a trial before a jury, presided over by 
one of the twelve judges, some instruction 
or direction is given by the judge in relation 
to some point of law — for example, as to the 
admission or rejection of this or that article 
of evidence— -an instruction by which it has 
always been customary to the jury to be go- 
verned in the pronouncing of their verdict. 
On the occasion of such direction, at a very 
early period of juridical history, provision was 
made by parliament 'for giving to the party 
prejudiced by it the faculty of appeal to an- 
other court. The instrument by which an 
appeal on this ground is expressed, ,is called 
a bill of exceptions. For this purpose it is 
necessary, that, if not in tenor, at least in 
substance, the direction given by the pre- 
siding judge should be established. It is cu- 
rious enough to observe the formalities pre- 
scribed on this insulated occasion, on which, 
for any useful purpose, extraordinary formali- 
ties would seem to be particularly unnecessary; 
and the extraordinary distrust with which 
all persons concerned (judges among the rest} 
appear, nor altogether without reason, to have 
been regarded. 

The statute by which this remedy is pro- 
vided, is a statute of Edward I. To save 
critical discussion, let us take the account 
given by Judge Buller. " By Westminster 2," 
says he, " 13 E. L c. 31, it is enacted, that, if 
one impleaded before any of the justices al- 



even in the Romano-Gallic; from which the 
practice of the other nations by which the Ro- 
man mode has been adopted, may in this par- 
ticular, be presumed not to be materially diffe- 
rent I speak of the case where the operation is 
performed under the authority of the Court of 
Chancery, in what is called the examiner's ofBce. 
But, on this occasion, any misbehaviour to the 
effect in question on the part of the obscure per- 
son by whom the examination is performed, 
would be exposed to so much danger, — in the 
first place of censure, and perhaps loss of his 
office, on extrajudicial complaint to his imme- 
diate superior — but more especially in case of 
a public prosecution, to which he mijght be sub- 
jected in more forms than one,— that, of any 
complaint of this sort, no traces have presented 
themselves in the books. 



lege an exception, [an expression vague and 
insignificant enough, but practice has found 
a sense for it,] praying that the justices will 
allow it, and if they will not, if he write the 
exception and require the justices to put 
their seals to it, the justices shall so do, and 
if one will not, another shalL And if the king, 
on complaint made of the justices, cause the 
record to come before him, and the excep- 
tion be not in the roll [the apprehension 
being that the justices, to avoid having their 
proceedings canvassed, would suppress it,] 
on showing it written with the seal of the 
justice, he shall be commanded at a day to 
confess or deny his seal ; and if he cannot 
deny his seal [effrontery, not improbity, be- 
ing the quality in respect of which it was 
thought it might happen to him to be defi- 
cient,] they [who?] shall proceed to judge, 
and allow or disallow, the exception.'** Thus 
far Buller. They ? who ? Not certainly the 
judges thus appealed from, but the person 
appealed to, viz. the king, that is, the judges 
of the court of King's Bench, with the king 
sitting, or rather not sitting, in the midst of 
them. 

It was on the ground of this statute, that, 
nothing less having been deemed sufficient to 
prove that the seal of the judge had not been 
forged, the first Earl Camden (then Lord 
Chief* Justice Pratt, chief- justice of the court 
of Common Pleas,) having set his seal to a 
bill of exceptions, and " not being able to deny 
it" appeared personally and confessed it in 
the court of King's Bench, then presided over 
by the first Lord Mansfieldf Reflection upon 
reflection here presents itself. What use of 
a seal, which a judge (if so disposed) might 
deny to be his ? Why not that best of all in- 
struments of authentication, the name written 
by the person whose name it is ; the instru- 
ment that, without any such useless locomo- 
tion, served even then in so many other cases 
of superior importance ? In the case of an il- 
literate non-lawyer, yes : but as to lawyers, 
as to judges (even at this early period) was 
there ever one instance of a person aggregated 
to this fraternity at all times distinguished 
by the epithet of learned, and at the same 
time unable to write his name ? 

The real danger i^'as, not that, after having 
given his attestation to the instrument ex- 
pressive of his own words, a judge should 
deny his own hand- writing, or (what came 
to the same thing) the seal which was so ab- 
surdly substituted in the room of it ; but that 
the attestation thus required of the judges 
should not be given by them, or any one of 
them. That " one will not," is the case put, 
with primitive simplicity, by the statute: but 
if any one find courage to refuse, — to adopt 
such refusal requires on the part of any other 



• Buller's Nisi Prius,,V' 315. 
t Burrow, p. 1694, anno 1765. 
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hiucli less courage : (Oid so on, the probabi- 
lity of a refusal going on in an increasing 
ratio, till the whole number, viz. four, or 
five (which at one time was the number,) be 
exhausted 

" If the judges refuse to sign the bill," con- 
tinues Judge BuUer, referring in the margin 
to the Institutes of Lord Coke,* '* the party 
grieved by the denial may have a writ upon 
the statute, commanding the same to be done, 
juxta formam statuti ; it recites the form of 
an exception taken and over-ruled, and it 
follows, vohis pr€Bcipimus quod si ita est, tunc 
stgilla vestra apponatis; and if it be returned 
^viz. by the judges in question] quod non 
tta est [an incident natural enough, or it 
would not have been provided for,] an action 
will lie for a fiedse return [an action, sup- 
pose, against a judge or judges of the Kbg*s 
Bench ; but before whom? Themselves? or 
their subordinates of the Common Pleas ?] 
and, thereupon, the surmise will be tried, and 
if found to be so, damages will be given ; 
and upon such a recovery, a peremptory writ 
commandingthe same.'* And if the same cause 
which produced the first mal-practice, should 
continue its influence, and produce a second, 
what was to come then ? An alias peremp- 
tory writ,, and then a pluries; and thus, in the 
form of a legal repetend, pluries upon pluries 
without end. 

That, to a set of lawyers, to whose power 
this remedy was intended as a check, it might 
happen not to be very forward in lending 
their hand to the application of it, was a sur- 
mise, neither improbable in itself, nor alto- 
gether unsanctioned by experience. 

If there was one sort of case, in which, as 
compared with another, this sort of remedy 
was particularly needful and important, it 
would be a penal case, as compared with a 
non-penal one : and in particular, among pe- 
nal cases, a capita], in contradistinction to a 
non-capital, one. " In Sir H. Vane's case," 
continues BuUer, '* who was indicted for high- 
treason," [it was along with the regicides 
concerned in the murder of Charles I.] 
the court refused to sign a bill of excep- 
tions." Refused ? why ? •* Because," con- 
tinues Buller, ** they said criminal cases were 
not within the statute, but only actions be- 
tween party and party." There the statute 
is, and throughout the whole of it there is no 
such absurdity as that of refusing the remedy 
(such as it is) to the most important dass of 
cases. A man impleaded in a criminal case, 
is he not " impleaded ?" But when a statute 
was found troublesome, in what instance was 
it ever an effectual bar to the wishes of an 
English judge ? 

Actio personalis moritur cumpersond, says 
a maxim of English jurisprudence, the design 
of which (if it had had any) would have been 
• 2 xnst p. 426~ 



to encourage murders, especially slow and 
secret ones. Well or ilUgrounded, the ImII of 
exceptions being denied, the regicides died : 
and with them died the " action for a fiilse 
return," the " surmise'* that should have been 
*' tried" the ** damages** that should have been 
" given,** and the " peremptory writ** by which 
*' the same** should have been ** commanded ;*' 
commanded with as much effect as by the non- 
peremptory one. 

The above example may suffice to show 
that the sorts of cases which, under the sys- 
tem of modem manners, may seem the most 
unlikely to occur, require not the less to be 
provided for : and the more effectual the pro- 
vision made for them, the greater the assu- 
rance of their non-occurrence : — and that, on 
this as on every other occasion that can be 
named, the provision made by the technical 
system, constantly adequate to what have 
been, is wretchedly inadequate to whi^oagkt 
to have been, its purposes. 

On another occaMon, a bin of exceptions 
had been tendered by a man who was indicted 
for a trespass. A trespass, though not so great 
a crime, is in English jurisprudence as much 
a crime as murder : indictment is the mode of 
prosecution employed in the one case as in 
the other. No such exceptions had at this time 
been discovered in the statute, as the judges 
in Vane's case found it convenient to dream 
of : but the trespasser was not a regicide. It 
was after this decision, and in the teeth of 
the warning given by it, that the ^patchen 
of regicides dreamt their dream. 



CHAPTER Vn. 

THAT THE EVIDBNCB SHOULD BE COLLECTED 
BT THE SAME PEE80N BT WHOM THE DECI- 
SION IS TO BE P&ONOUNCED. 

One person to receive, and help to extract, the 
testimony — another person to decide upon it. 
Any such division of labour, — ought it to be 
made ? No, surely : unless in cases (if any 
such there be) where the union which it cuts 
asunder is either physically, or (in respect of 
delay, vexation, or expense) prndentially, im- 
practicable. 

To what one of all the ends of justice can 
it ever be subservient? What one of them all 
is there that is not counteracted by it ? 

On which side, and in what way, can it in 
any conceivable case tend to prevent misde- 
dsion on the ground of the evidence ? — mis- 
decision to the prejudice of the plaintifTs, or 
to the prejudice of the defendant's, side ? 

Death, incurable infirmity of mind or body, 
a motion from the office or from the spot, — 
in each of these we see an event that may 
at any time intervene to render the function 
of decision physically impracticable to him by 
whom, in thf function of receipt and extrac- 
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tion, a progress of any length, from commence- 
ment doMoi to termination, has been made. 
Has any such irremediable impediment taken 
place ? Either ultimate non-decision, with 
the consequent injustice to the plaintiff^s side, 
must be the result, or a^decision (if pronoun- 
ced) must be the work of another judge. 

Infirmity of mind or body, to appearance 
not incurable, but (as in respect of future du- 
ration, all such indisposition is) of uncertain 
promise, — time of vacation (if any) to be 
allowed to the judge, for the pursuit of his 
personal health, business, or amusements : — 
in what cases shall these temporary causes of 
cessation be allowed to have the effect of 
transferring the business from the hands of 
one to those of another judge ? Topics these 
of particular detail, the solution of which, de- 
pending in no inconsiderable degree upon dr- 
cumstances of a local and temporary nature, 
will hardly be looked for here. 

The subject of inquiry here is, — where no 
natural impediments stand in the way of the 
finishing of the cause by the same hands in 
which it took its commencement, the deciding 
upon the evidence by the same person by whom 
it was collected, — shall the two functions be 
consigned to two different persons ? 

From the severance, no advantage can be 
seen to result in any shape: no advantage 
(understand) with reference to the ends of 
justice ; how abundant soever (of which pre- 
sently) the advantage with reference to the 
actud ends of judicature. 

Disadvantages may, on the other hand, be 
seen in abundance. 

1. Loss of the benefit of that most instruc- 
tive species of circumstantial evidence, which 
is afforded by deportment : concerning which, 
see the book on Circumstantial Evidence.* 

It is not in every suit, that, from deport- 
ment, any instructive indication can be derived. 
True : in every individual suit, not : but in 
every imaginable species of suit, yes. 

2. Danger of incorrectness and incomplete- 
ness on the part of the written minutes, in the 
character of representations of the testimony 
orally delivered. In this respect, the infirmity 
of the evidence is of the nature of that which 
is essential to hearsay evidence.^ 

Hence, danger of deception and consequent 
misdecision : hence, in other words, disadvan- 
tage with reference to the direct ends of jus- 
tice. 

3. By this division, writing, minutation and 
recordation (as will be seen farther on,) is 
necessitated: necessitated, as well in such 
causes as are not recordation- worthy, as in 
those that are so. j: 

Hence, inconvenience in the shape of delay, 

• Vide infra, Book V. Circumstantial. 
+ Book VI. Makeshift; Chap. IV. Hearsay 
Evidence, 
X Vide supra. Chap* VL § 2, p. 410. 



vexation, and expense : disadvantage with re- 
ference to the collateral ends of justice. 

To the reasons which thus plead against the 
severance, no just reasons in favour of it can 
be opposed. 

In vain would it be said. To a head which 
is competent to collect the evidence, it may 
happen not to be competent to the framing of 
the decision which is to be grounded on it. 

1. It is with a view to whatsoever decision 
may be proper to be grounded on the evidence, 
that the collection of the evidence ought to be 
performed: without such view, it will not be 
appositely performed. Decision is the end ; 
collection of the evidence on which that deci- 
sion is to be grounded, is the means : the head 
that is not adequate to the end, is not ade- 
quate to the means. 

2. In the process of collection, the whole 
body of the evidence Mali necessarily have 
passed under the review of the judge (for such 
he is) by whom it has been collected. In the 
course of this process, it can scarcely happen 
(supposing, as is the most common case, the 
whole of it thus collected at once, and by the 
same judicatory) but that an opinion in rela- 
tion to it, u e, in relation to its probative force 
in regard to the fact in question, must have 
been formed. But, the opinion formed, the 
decision follows of course ; and it requires but 
a minute or two, and a word or a line or two, 
to pronounce it. The decision pronounced ; 
if all parties are satisfied with it, there ends 
the cause : if on either side a party is dissatis- 
fied with it, then, and then only, is appeal 
of any use. The ulterior judicatory is thus 
charged with the suit, in those instances alone 
(but in all such instances) in which, in the 
judgment of those to whom it properly be- 
longs to judge, it can be of use. 

At whose instance should any such trans- 
ference be made ? 

1 . At the instance of the collecting judge ? 
This is what has been called remitter. For 
declining to pronounce a decision, what can 
be the pretence ? Knows he not how ? Is 
his judgment unable to satisfy itself ? Let 
him at any rate try whether he cannot satisfy 
the parties. Better decide by cross and pile, 
than not decide : if the parties are satisfied 
with the decision, everything is as it should 
be : if either be dissatisfied, the worst that 
can happen is, the doing for that good reason, 
what, in the other case, it is proposed to do 
without reason. 

2. At the instance of a superior judge ? 
This is what is called evocation: hut still 
evocation without reason. Whether in any 
and what cases evocation can be grounded on 
sufficient reason, is a question that belongs 
not to this place. Is it to put an end to de- 
lay? — at any rate, the delay, the ill-grounded 
delay, ought to have been proved, and (if 

I this be the only ground) an option given for 
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the removal of it by decision pronounced 
within the time. 

3. At the instance of a party ? This is 
what is called appeal. But, before a party 
prefers an appeal, let him stay till a ground 
is made for it : before he complains of the 
decision, let him stay till he knows what it 
is. And what must the malcontent party say 
in this case ? Stop, pronounce not your de- 
cision, for fear lest, when I hear it, it should 
not be agreeable to me. 

When, however, judicature cannot be per- 
formed in the best mode, it follows not that 
it ought not to be performed in any inferior 
mode : judicature must be badly performed 
indeed, if denial of justice be preferable to it. 

1. A case that will sometimes happen, is, 
that the whole of the evidence is to be sought 
for at the hands of one or more proposed 
respondents (whether parties or extraneous 
witnesses,) of whom no one, to the purpose 
of forthcomingness in order to testification, is 
subject, in point of fact, to the power of the 
judicatory by whidi the decision is to be 
framed. 

In the case of expatriation^ this bar may 
have been opposed by the insuperable nature 
of things : in the case of exprovinciation, by 
the shortsightedness or negligence of the le- 
gislative branch of government. 

2. Another case that may happen, is, — 
part of the necessary evidence is thus forth- 
coming ; another part, not. 

3. In either of the above cases, it may 
happen, that the securing the requisite forth- 
comingness is an operation which, though not 
physically, is prudentially, impracticable : not 
practicable without preponderant inconve- 
nience in the shape of delay, vexation, and 
■expense. 

4. Another case that sometimes happens, 
is this : A mass of evidence, which, at any 
distance of time, viras collected for the pur- 
pose of another cause, — whether on the oc- 
casion of the same or a different demand, — 
between the same parties, between parties 
altogether different, or between parties in 
one or more instances the same, in others 
different, — may contain in it matter appli- 
cable to the suit in hand : of the witnesses in 
question, the forthcomingness being at pre- 
sent either physically or prudentially imprac- 
ticable. 

Whether it be more conducive to the ends 
of justice, that evidence in this inferior shape 
be, or that it be not, admitted, ivill depend 
upon the class of the cause, and the side on 
which the admission is applied for : whether 
the cause be of the non-penal or of the penal 
class: whether the side on which the ad- 
mission is called for be the plaintiffs or the 
defendant's side. But for such details this is 
no fit place. 

When the judicatory by which the deci- 
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non grounded on the evidence is fi*amed, is 
different in any respect from the judicatory 
by which the evidence was collected, the 
difference may be complete, or partial : com- 
plete, if the deciding judicatory does not 
contain any one member who was a member 
of the collecting judicatory; partial, if it does 
contain one or more. 

If the separation be thus complete, the 
mischief of it stands exactly upon the foot- 
ing above represented. If the deciding judi- 
catory contains in it one or more persons who 
were members of the collecting judicatAre 
(say, for example, onet) the mischief stands 
upon a footing somewhat different: — I. The 
benefit of deportment evidence is not so com- 
pletely lost. There sits the collecting judge, 
by whom some account, such as he pleases^ 
may be given of it to the rest. 2. The danger 
of incorrectness and incompleteness on the 
part of the minutes is not quite so great. 
There sits the collecting judge, who, in an- 
swer to any doubts or inquiries that may be 
started on that head, may give any such elu- 
cidations — make any such confessions — as 
it is agreeable to him to make. 

The mischiefs of severance are thus in some 
indeterminate and ever- varying degree dimi- 
nished, but far indeed from being removed. 

In this case, we see a judicatory composed 
of a number of members, one of whom is per- 
fectly, the others but imperfectly, competent 
to the purpose of the decision, in the forma- 
tion of which they bear each of them an equal 
part. 

Supposing them all equally instructed, — 
all, except one, are (if what has been endea- 
voured to be shovm elsewhere* be just) much 
worse than useless : still more, if all above 
one are comparatively uninstructed. Do the 
rest suffer themselves to be governed by that 
one ? A decision which in fact had but one 
author, enjoys (in the event of its being er- 
roneous) so many other apparent co-authors, 
to compose a screen for the error, and save 

it from the merited censure Do the rest 

disagree with that one? Here, then, is a 
number of judges comparatively ill instruct- 
ed, opposing themselves, and with success, 
to the only one who is, comparatively, well 
instructed. 

In the French and other continental edi- 
tions of the procedure of the Roman school, 
the mischief of the severance has commonly 
this palliative. In the several English edi- 
tions of that procedure, viz. those used in 
the equity courts, the ecclesiastical courts, 
and the admiralty courts, it has no such pal- 
liative. In the Scotch editions, it is for the 
most part, though not completely, without 
the palliative. Li the principal and highest 
judicatory by which the decision on the 
evidence is framed and pronounced, it may 



• Scotch Reform, Vol. V. Letter I. 
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happen, and now and then (but rarely) has 
happened, that some one among the fifteen 
judges, in the character of Lord Ordinary on 
oaths and witnesses, had in charge, and (if 
so) singly in charge, the collection of it. 

In this instance, as in every other, the 
cause of whatever is amiss in judicial proce- 
dure may, by every eye that can endure the 
light, be seen in the opposition between the 
ends of judicature and the ends of justice. 
Love of power, ease, profit, — all these per- 
suasive considerations concurred in pleading 
for the severance. 

1. It is by decision — an act of the will — 
that power is exercised. Previous inquiry — 
receiving and collecting evidence — hearing 
arguments on both sides — and supporting 
the decision by reasons, — all these acts of the 
understanding are not additions to the power, 
but dogs upon the exercise of it. 

To decide, is an operation that does not 
necessarily require more time than it is agree- 
able to the decider to bestow upon it. The 
performance of those other operations — of 
those exercises of the understanding, — and 
in such manner as not to expose a man to 
disrepute, — requires, for the purpose of each 
decision, an expense of time any number of 
times greater than what is necessary for the 
formation and utterance of the decision itself. 

If the extent and quantity of the power in 
question be measured by the number of de- 
cisions pronounced within a given space of 
time (say a year,) — a hundred, a thousand, 
any number of times the power may be ex- 
ercised within the year by the judge who is 
unshackled, that can be exercised by one who 
is shackled, with those clogs. And, where 
the importance of the case is given, this is 
the fair and proper measure. 

2. Witnesses are persons of all castes : and 
as the great majority of the people are of a 
low and ignorant caste, they constitute in 
proportion bad company Math relation to the 
judge. In the advocates on both sides, by 
whom the comments on the evidence when 
collected — no matter by whom or how — 
are delivered, the judge beholds so many bre- 
thren, and these brethren learned ones; men 
of the same caste, superior to all other men, 
inferior only to himself; in every respect the 
very pleasantest of company. 

Ease, accommodation, convenience (what- 
ever word be the most convenient and agree- 
able,) are thus, along with power, promoted 
and augmented by the severance. 

3. Where, on the evidence collected by one 
man or set of men, a decision is to be pro- 
nounced by another, writing is an operation 
not merely of use but of necessity. Li the 
early ages of jurisprudence, writing was an 
art, the exercise of which was too rare not 
to be well remunerated : the art even by it- 
self ; much more when found in conjunction 



with the still rarer science of jurisprudence. 
The greater the expenditure in the article of 
art and science, the greater the receipt ne- 
cessary in the article of profit — pecuniary 
profit — to balance the account. 

Profit thus added its influence to those of 
power and ease. 

Whatever part of the business could be 
turned over to subordinates, those subordi- 
nates would take care to be paid for : and the 
fee paid to the subordinate would be in addi- 
tion to the fee paid to the principal. Hence, 
so much patronage inprasenti : and patronage 
in prcBsenti becomes, in some shape or other, 
profit in futurum, if it suits the inclinations 
and situation of the patron to apply it to that 
use. 

Besides being so much more favourable to 
his interest, this arrangement was much more 
directly and certainly in the power of the 
judge, than the only one that would have been 
well adapted to the interests of the suitors 
and the ends of justice. Subordinates could 
be employed by his own authority : co-ordi- 
nates could not be obtained but by the au- 
thority of his superiors. The quantity and 
quality of the business turned over to the 
subordinate, might be adapted to the con- 
venience of the superior : the quantity and 
quality of the business done by a co-ordinate 
would not be thus obsequious. 

For illustration, look to the English Court 
of Chancery. 

In the beginning, when causes were com- 
paratively few, the Chancellor, — this new 
sort of judge, to whom a commission had been 
given to judge secundum cequum et bonum, 
(it being but too manifest how widely the 
rules pursued by the established judges dif. 
fered from this character,) — this new-made 
judge proceeded (as any man would naturally 
proceed in his place) — proceeded as the in- 
ferior judges called justices of the peace pro- 
ceed at this day. He heard the evidence, 
and then he decided upon it. The evidence 
on which he was about to decide, he heard 
with his own ears. 

It could not be long before business of this 
judicial kind would crowd upon him in a 
much greater quantity than his other business, 
of which he had no inconsiderable quantity, 
would allow him time for. What was to be 
done ? Of a co-ordinate, a rival in office, a 
sharer in the dignity, power, and emoluments 
attached to it, it was not natural that he 
should be desirous ; nor, had he even been 
desirous, could he have been sure of obtain- 
ing of the king any such coadjutor ; at any 
rate, without such solicitations as it suited 
not to him to make. From the first, he had 
of necessity (were it only for the mere me- 
chanicaly the writing, part of his business) a 
number of clerks under his orders ; the num- 
ber of these clerks soon rose to twelve. In 
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process of time, these clerks, not being yet 
enough, contrived to have other clerks under 
them : the original sort of clerk became dis- 
tinguished by the name of Masters, As the 
writings accumulated, — many of which, if 
not all, were for some reason or other to be 
preserved, and for the purpose of occasional 
consultation, to be put and kept in some sort 
t)f order, — this charge, a charge of no small 
trust, was committed to one of those clerks, 
who thus became distinguished from and 
above the rest. In those days, paper had not 
been invented, or at least was not in com- 
mon use : parchment Mras the only substance 
to which the characters, which written dis- 
course is composed of, was applied : the art 
of bookbinding was little in use : economy 
suggested, as the most convenient mode of 
adding sheet to sheet, and in such successive 
quantities as came to be required by succes- 
sive incidents, the tacking them together in 
such manner that the whole length might be 
wound up together in the form of spiral rolls. 
The derk, in whose keeping these rolls were, 
was thus distinguished by the name of the 
clerk of the rolls. When clerks became mas- 
ters, the derk of the rolls became Master of 
the Rolls. 

Of the business committed to the Chan- 
cellor, such business as was least pleasant to 
him to do himself, he turned over, of course, 
to these his derks. In some instances, en- 
tire causes, — decision, as well as collection 
of evidence. But in general it came to be 
felt that dedsion was a more pleasant ope- 
ration than inquiry: decision has more of 
power in it — inquiry more labour : inquiry 
takes up more time, and creates a greater 
demand for patience. The business of col- 
lecting the evidence thus fell into the hands 
of the twelve master clerks : but more par- 
ticularly of the head one amongst them, the 
derk of the rolls. 

The evidence thus collected, was collected 
by the clerks : but the Chancellor, by whom 
a decision was to be grounded on it, — how 
was the purport of it to be presented to his 
knowledge? The surest channel was the 
tenor .* but that required it to be committed to 
writing. So much the better : on the account 
of the suitors, in respect of security against 
misdedsion, for obvious reasons : on the ac- 
count of this great officer, and these his 
subordinates, for other reasons not less ob- 
vious. Writing is labour : — but the labourer 
is worthy of his hire : and the labourer acted 
under the orders of one, in whose hands were 
vested the easiest and surest means of exact- 
ing from his employer, the suitor, whatever 
it should be thought prudent to demand, on 
the score of hire. 

On interlocutory points, the power of de- 
.dsion, provisional dedsion, subject of course 
to appeal to the principal judge (the only 



judge recognised in that character,) came 
thus, little by little, to be exerdsed by all 
these clerks. Even on definitive points, the 
like power, though always subject to appeal, 
came by degrees to be exerdsed by the chief 
derk, or the Master of the Rolls. 

Of the whole business of procedure, the 
part that afforded most trouble, and by as- 
signment had been made to afford additional 
profit, was that which consists in the collec- 
tion of the oral part of the evidence : This 
portion of the business had overflowed (we 
have seen how, and at how early a period,) 
from the hands of the Chancellor, into the 
hands of his head clerk or offidal servant : 
the same causes continuing to operate, made 
it necessarily overflow into still lower and 
lower channels. The clerk, now become 
master, of the rolls, turned it over to his 
** servants.** Servants, not so much as dis- 
tinguished by thename of derks, were deemed 
good enough for this laborious part of the 
business : what sort of servants (pages, foot- 
men, grooms, or stable-boys) is not said. 

These servants kicked it down to servants 
or deputies of their own. 

From page, or foot-boy, or whatever else 
happened to be his original occupation, the 
servant rose into a clerk, — the examining- 
derk, — ^the examiner. The examiner has long 
been rich enough to be above his ^business : 
he keeps a deputy, and the deputy acts by 
his derks, all for the good of the public, not 
forgetting the master of the rolls. All these 
offices have their value : to all of them the 
nomination is in the master of the rolls: 
whatever may be the rational cause, the his- 
torical cause is at any rate sufficiently ap- 
parent. 

The king's turnspit used to be a Member 
of Parliament :* the clerk of the deputy of a 
servant of a derk of the keeper of one of the 
king's seals, is still a Judge. 



CHAPTER VIII. 

FIVE MODES OF INTEBROOATION COMPARED. 

PuTTiNO together the three considerations — 
of the form of the intercourse, the quality of 
the interrogator, and the publidty or unpub- 
lidty of the process, — we have five modes 
of interrogation, all of them in use ; viz. 

1. Interrogation in the oral mode, per par^ 
tes, publice, coram judice ; the mode pursued 
under natural procedure and jury triid. 

2. Interrogation oral, perjudicem, sine par- 
tihus, secretd ; as under Roman procedure in 
general. 

3. Interrogation oral, perjudicem, sine par^ 
tibus, public^; as in English procedure, on 
the occasion of the preliminary examinations 
taken by justices of the peace. ___^ 

* Buike*s Speedi on his Economy BilL « ^ 
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4. Interrogation oral, perjudice»hpartihus 
electoa ; t. e, by commissioners named, one or 
more on each side ; as under the English edi- 
tion of the Roman school, viz. in the equity 
courts, in some cases. 

5. Interrogation in the epistolary mode. 
Compared with each other, what are the 

advantages and disadvantages attached to 
these several modes ? 

The appositeness and importance of the 
question are sufficiently manifest: but the 
solution of it belongs not altogether to the 
head of evidence. Yet in this place the 
view of the subject would be apt to appear 
imperfect, if these several modes of obtain- 
ing, or professing to aim at obtaining, the 
same result, were to be left altogether un- 
confronted and uncompared. 

Follows a parallel of the oral mode of col- 
lection, and the epistolary, compared with one 
another : the oral being viewed in the first in- 
stance without any reference to any of those 
distinctions above noticed; and both together 
being considered with reference to the secon- 
dary qualities above noticed as desirable in a 
mass of evidence, in the character of efficient 
causes of the primary qualities of correctness 
and completeness. 

1. In respect of particularity and interro- 
gatedness, the two modes of collection are 
exactly upon a par. In either way, the pro- 
cess of interrogation is alike capable of being 
employed; in either way, by means of that 
operation, the quality of particularity is ca- 
pable of being, in an equal degree of perfec- 
tion, given to the mass of evidence. 

Take days, or weeks, or months, or years 
enough, — you may, in the way of written 
correspondence, render the testimony of the 
deponent as particular, perhaps, as you would 
have rendered it in the course of a few 
minutes by viva voce examination in the pre- 
sence of the judge. 

2. So in respect of permanence : provided 
that) in the case of orally-delivered testi- 
mony, the operation of writing be employed 
^as it always may be) to give fixity to the 
uiscourse as it issues from the deponent's 
lips. 

3. In respect of the faculty of o'bstructing 
mendacious invention (viz. by the prompti- 
tude with which interrogations and responses 
succeed one another without prejudice to 
the fiiculty of receiving, upon occasion, fi-om 
without, such interrogations as may be sub- 
servient to honest recollection ;) the advan- 
tage is all on the side of the oral mode. 

In the epistolary mode, it is not only im- 
possible to oppose to a design of mendacious 
invention those obstacles which, in virtue of 
the promptitude of response required, and 
the symptoms of evil consciousness so apt to 
be betrayed by deportment, stand opposed to 
it of course in the oral mode; — but in the 



very form of the epistolary mode there is a 
circumstance which, in spite of the exertions 
of an adverse, or even fitvourably partial, in- 
terrogator, gives aid to invention on the part 
of a maid fide and mendacious respondent. 
In the epistolary mode, the questions not 
coming out singly, nor consequently arising 
out of the answers, but the whole string of 
them being displayed at once; hence by the 
nature of the questien it may every now and 
then happen, that, to a mendaciously-disposed 
respondent, information, though in an oblique 
and unintended way, shall be communicated; 
information, the effect of which may be to 
aid him in the accomplishment of such his 
dishonest purpose.* 

The advantage is thus on the side of the 
mendacious respondent. On the other hand, 
the correspondent and opposite disadvantage 
presses upon his interrogator. For the pur- 
poses of justice, the respondent, when menda- 
cious, cannot know too little; his interrogator 
cannot know too much. Here we see what, 
for the purposes of justice, for the correctness 
and completeness of the evidence, is, on the 
part of the mode 6f interrogation employed, 
desirable. Now let us observe what, in the 
case of the epistolary mode, contrasted with 

* On this occasion, a cautious reserve would 
be the resource, and the only resource, of a man 
of truth and honour. Confined by circumstances 
to this disadvantageous mode (a case that, as will 
soon be seen, is but too freauently exemplified,) 
his care wUl be, that, by tne declarations he is 
obliged to make, by the string of interrogations 
he is obliged to brinf forward at the same time, 
as little as possible snail be afforded of that in- 
formation, which, in the hands of a mala fide 
adversary or mendacious witness, might prove 
auxiliary (or, in the language of an English 
lawyer, ancillary) to that sinister purpose. 

A reserve thus dictated by prudence and al- 
lowed bjr truth, would be the sole resource of a 
man of sincerity and honour. Mendacity — a re- 
source more familiar to their hands, more conge- 
nial to their tastes, more gainful to their pockets, 
has been the resource of English lawyers. Under 
the licence granted from the bench, the practi- 
tioner at the bar, in his endeavours to extract 
truth from the pen of the adversary, puts into the 
pen of his own client whatever Ues present them- 
selves as best adapted to this purpose. Under the 
ancient regime (I know not now it is under the 
modem) a French judge, with the view, real or 
pretended, of extracting the truth out of the 
bosom of a criminal under examination, would 
tell him (for example) that an accomplice has 
confessed, when perhaps no accomplice has been 
heard. Such advocates are worthy to practise 
under such judges. Not Uiat the difference is 
more than apparent : for the lie of the bar is the 
lie of the bench by which it is permitted. Not 
that in this instance the part taxen from above, 
in the manufacture of lucrative mendacity, is 
simply permissive. In the station of plaintiff in 
eauity, a man is not simply permitted to stuff 
his narrative with lies : he is forced to it. On 
no other condition will the judge so much as pro- 
fess to do him justice. 
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the oral, virtually has place. In the oral mode, 
whatsoever be the question addressed to the 
proposed respondent, whatever questions are 
intended to come after it remain concealed 
from him : in the epistolary mode, they are 
all disclosed to him at once. To the inter- 
rogator in the oral mode, on the occasion of 
each question, all the answers that have been 
made in compliance with preceding questions 
are revealed: in the epistolary mode, all the 
answers that will be given to such antece- 
dent questions, are unrevealed, and undis- 
coverable. 

Physically speaking, what indeed is not 
altogether impossible, is, that, for the collec- 
tion of evidence in the epistolary mode, the 
correspondence shall be so conducted that no 
more than one interrogation shall be trans- 
mitted at a time : just as games at chess have 
been known to be carried on, each move 
being announced by a letter written for the 
purpose. 

In this way, the unwilling assistance liable 
to be lent by an interrogator to a mendacious 
respondent, would indeed be kept back: and 
thus far, in the instance of the epistolary 
mode, its subserviency to the direct ends of 
justice would be upon a par with that of the 
oral. 

Accordingly, in the only case in which, 
in English practice, the epistolary mode of 
interrogation has place (viz. the string of in- 
terrogations addressed to a defendant — to 
a defendant alone, not to a plaintiff or an 
extraneous witnesss — in a court of equity,) 
the correspondent point of policy is naturdly 
and frequently observed by the professional 
scribe : in the first edition of the instrument, 
a part more or less considerable of the string 
of interrogations proposed to ]>e eventually 
emitted (together with the correspondent 
averments that have so unnecessarily been 
made requisite,) is kept back — purposely 
kept back — till it be seen what answers are 
given to the first flight ; kept back, and re- 
served for a second edition, which, under 
the name of the amended bill, commonly suc- 
ceeds the first. 

But, besides that in respect of promptitude 
of response, and the obstruction in that way 
given to a plan of mendacious responsion, 
the epistolary mode would even thus remain 
inferior to the oral, — it is easy to see at how 
vast an expense of inconvenience, in the 
shape of delay, vexation, and expense, this 
diminution of disadvantage, in respect of 
danger of deception and consequent misde- 
cision, is purchased.* 

* Exercise for a student: a student, not in the 
art of depredation under the mask of law, but 
in the art of legislation ; in that art which seeks 
to show by what means the objects professed to 
be aimed at by those who have the power, may 
in reality be attained : in the art of legislation, 



4. Recollectedness, This quality (to any 
degree beyond that which common conver- 
sation admits of, but which, even for the ju- 
dicial purpose in question, will in ordinary 
cases be sufficient) is, by the supposition, out 
of the question : the very arrangements above 
brought to view as necessary to the perfection 
of the vivd voce mode, have for their object 
the exclusion of it. 

It is in this article that we see one of the 
advantages peculiar to the written mode : it 
is on thb account that, as often as extraor- 
dinary cases (cases not comprehended in the 
description of the ordinary cases above spo- 
ken of) present themselves, it may become 
necessary to have recourse, in due time, to 
the written mode. But of this hereafter. 

5. Remains the quality of distinctness, in 
regard to which the advantage is in some re- 
spects on the side of the epistolary, in others 
on the side of the oral, mode. 

Where the epistolary mode is the mode 
employed, a respondent who (being in maid 
fide) takes for his object the withholding 
and misrepresenting of the truth so &r as it 
can be endeavoured at with safety, takes of 
course for his principal means the expedient 
of indistinctness — as not exposing him in 
the first instance to those perils to which 



should any man ever arise, to whom an art so 
unprofitable and thankless should present itself 
as having any claim to notice. Exercise for a 
student: — Take up a bundle of printed trials : 
look out a suitable one— such a one more parti- 
cularly in which the truth has been wrung, by 
this engine, out of the bosom of an unwilling 
witness. Follow out the genealogy of questions 
and answers; take note of the number of degrees ; 
])itch upon a case in which, by the answer to ques- 
tion the first, a second question is suggested — a 
auestion which, had the answer come m another 
bape, might not have been put : out of the an- 
swer to question the second, in like manner, a 
third question; and so on, as long as the string 
is found to run. Take out your watch ; repeat 
to yourself aloud each question with its answer, 
and note the length of time they occupy. Add 
up the several lengths of time, and divide by 
the number of consecutive questions or degrees. 
Apply the same process to the ready-written 
mode, taking for each de^ee three months, or 
whatever other length of time (greater or less) 
may appear necessary to found a fairer average. 
You will probably fand the number of minutes 
occupied in the one case somewhere between the 
numoer of months and the number of years 
consumed in the other. Not that in the ready, 
written mode, an example of a genealogical tree 
or string of this sort would probably be found 
of equal or nearly equal length to that of the 
longest afforded by the viva voce mode : not 
that any such real parallel would be to be found. 
But why ? Only because it is not in the nature 
of a mode which g^ives full scope to mendacity- 
serving premeditation, suggestion, and consul- 
tation, to afford any such instances of detected 
mendacity, or extorted truth, as those which, in 
such abundance, are furnished by the mode which 
affords to mala fides no such helps. 
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be would be exposed by disprovable menda- 
city or pertinacious silence. Either of these 
courses would be evidently the result of a 
vicious state of the will ; indistinctness, and to 
any degree, is not altogether incapable of be- 
ing the result of an infirm state of the under- 
standing: he therefore heaps together words 
upon words, throwing the whole matter into 
the completest state of disorder possible, for 
the chance of propagating a correspondent 
state of confusion in the conception of the 
adversary whom he has to deal with, and 
thus finfdly saving from observation and de- 
tection as large a proportion as possible of 
his misrepresentation and i^ticence, over and 
above the certain advantage of the delay thu« 
&bricated. In a word, evasion is the safest 
resource of all whose purpose is to conceal the 
truth, and indistinctness is the quality which 
his discourse receives from the attempt. 

Where the collection is performed in the 
epistolary mode, there are no bounds to the 
quantity of nebulous matter thus capable of 
being raised. 

The matter of writing, accessible in an 
unlimited quantity, is to the dishonest party 
or the mendaciously-disposed witness, what 
the forest is to the fox — what the ocean is to 
the fish. Complain of indistinctness in the 
first effusion, he increases it in the second : 
complain of the remedy, he adds to the dis- 
ease; and so on without end. Will alone is 
necessary. Stupidity and acuteness are both 
but too fully competent — both almost equally 
competent, to the task. A man goes through 
with it, even without assistance — without 
that assistance which appropriate learning is 
so competent and so ready to afford. He goes 
through with it, even without such assist- 
ance ; though, with the assistance, he will go 
through with it (whether with better effect 
and success, or no) with more fluency, more 
copiousness, and less shame. The labyrinth 
increases, and increases without end. Could 
you find your way through it, distinguish the 
parts of it, and find names for them, you 
would be able to point out the mala fides 
lurking in it, and the indications by which it 
is betrayed. But the difficulty is to find your 
way through it : for, as to parts, form, or fi- 
gure, it has none : a chaos, like a point, has 
no parts. 

Turn now to viva voce examination, and 
observe how all such clouds — all such laby- 
rinths, vanish before it. The power of in- 
terrogation, considered as an instrument of 
distinctness, has been already mentioned: it 
resides almost exclusively in the vivd voce 
mode. After the apposite interrogation, in- 
distinctness in the answers becomes tanta- 
mount to irrelevance. Irrelevance is, in that 
situation, seen to be equivalent to sUence. 
Silence, in the same circumstances, is seen 
to be equivalent to confession : on the part 



of a plaintiff or defendant under examination, 
to confession of want of merits; on the part 
of an extraneous witness, to mendacity, or 
that wilful suppression which is equiv^ent 
to it; and betrays what it strives to cover 
up from view. 

On the other hand, in the oral mode, brow- 
heating, a species of mal-practice to which on 
the part of the interrogator that mode stands 
exposed, and from which the epistolary mode 
ii altogether secure, is but too apt to operate 
as a cause of indistinctness; and in the in- 
stance, not of the maid fide, but of the bond 
fide, respondent. Clothed in authority derived 
from the authority, and in symbolic robes ana- 
logous to the robes, of the judge, — the hire- 
ling advocate, observing in an honest vntnesa 
a deponent whose testimony promises to be 
adverse, assumes terrific tones and deport- 
ment, and, pretending to find dishonesty on 
the {Murt of the witness, strives to give his 
testimony the appearance of it : suppressing 
thus one part of what he would have had to 
say, and rendering what he does say, — in 
part, through indistinctness, unconceived, or 
misccfnceived — in part, through apparent 
confusion and hesitation, unbelieved. 

I say the bona fide witness: for, in the case 
of a witness who by an adverse interrogator 
is really looked upon as dishonest, this is not 
the proper course, nor is it taken with him. 
For bringing to light the falsehood of a wit- 
ness really believed to be mendacious, the 
more suitable, or rather the only suitable, 
course, is to forbear to express the suspicion 
he has inspired. Supposing his tale clear of 
suspicion, he runs on his course with fluency, 
till he is entangled in some irretrievable con- 
tradiction, at variance either with other parts 
of his ovm story, or with facts notorious in 
themselves, or established by proofs from 
other sources. 

This cause of indistinctness is no ineffi- 
cient one : but it inheres not, as in the case 
of epistolary interrogation, in the very essence 
of the mode. It originates in abuse : and that 
abuse, howsoever interwoven and intrenched 
in the general mass of abuse, has been shown 
in a former chapter not to be in its own na- 
ture unsusceptible of correction. 

Compare now with each other the four 
modifications of the oral mode. 

On the occasion of the comparative view 
given of the two modes, the oral and the 
epistolary, it was from the first-mentioned 
of the three modifications of the oral mode 
— interrogation per partes, public^, coram ju- 
dice — that the conception of those qualities 
was taken: because it is in that case that the 
advantages resulting from these qualities are 
capable of being made to exist in the greatest 
perfection. If either of the two other modes 
be substituted, — in that case, in the degree 
at least in which these qualities should be 
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expected to be found existing, a considerable 
abatement will require to be made. 

Answers instanter — questions propounded 
singly — questions arising out of the answers 
— and the operation performed under the eye, 
as well as authority of the judge, — these 
were mentioned as so many sub-securities for 
correctness and completeness, securities ex- 
dusiyely attached to the oral mode.* To all 
the several modifications of the oral mode 
here in question, these several peculiar secu- 
rities apply, but in all of them with different 
force : in all of them the faculty of making 
use of those securities exists, but in no one 
of the three last can any zeal equal to what 
may be looked for with confidence in the in« 
stance of the first, be expected to animate 
the exercise of it. 

When, for instance, the judge is split into 
two parts — the collecting part and the de- 
ciding part, — the collecting part is always of 
inferior mould to the ded&ig: the judge, to 
whom both originally belonged, reserving to 
himself (as above noticed) the more palatable 
function, and turning over the labouring oar 
to the rib det-ached by himself from his own 
substance. By the superior, the deciding 
judge, all the attention which the public eye 
has to bestow is engrossed: for his subordi- 
nate, the collecting judge, whose bench is in 
a dark closet, no part of it is reserved. The 
public not thinking about him, he thinks as 
little about the public : the public not think- 
ing anjrthing about him, his official superior 
thinks about him as little: the underling does 
accordingly as he pleases. By bringing Truth 
out of her well, he has no more to get, in any 
shape, than by leaving her there ; by attempt- 
ing to draw her out, he would lose labour: 
he lets her lie where she is. If he is paid by 
salary — paid thus for his whole time — he 
makes short work, the shortest that he can 
with safety : if, being paid by fees, he is paid 
in proportion to the time, he makes long work 
— as long as he can contrive to make it. 

I. When it is by the judge ad hoc, by this 
subordinate functionary, that the testimony 
is collected, the mode employed is in effect 
neither oral altogether, nor epistolary altoge- 
ther, but something between both : another 
reason why the sub-securities promised by 
the oral are not employed in equal force nor 
in equal degree by this degenerate mode. 
The promptitude with which the answers 
are made to follow upon the questions in the 
dark closet, may or may not be equal to that 
with which they come out in the open judi- 
catory. The questions may be, and probably 
(forasmuch as they ought to be) generally 
are, administered singly ; but it is only in a 
very uncertain and intermitting stream that 
the questions can be made to issue out of the 
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answers. To constitute the necessary fund of 
information and direction to this essentially 
careless judge, a string of interrogatories is 
always dravm up and prepared by the pro- 
fessional agents of the parties. But vrithin 
the path marked out by this string, the ope- 
rations of the judge are confined : so that if 
firom the respondent on any occasion an an- 
swer happens to come out which has not been 
foreseen by the party (that is, not by the 
party, but by his professional draughtsman, 
who himself never has any personal communi- 
cation with the party,) and which, not having 
been foreseen by the party or the draughts- 
man, cannot have had a correspondent inter- 
rogatory deduced from it by the draughtsman ; 
the benefit dedudble in that shape trom the 
oral mode, is, by this contrivance for making 
business and breeding lawyers' profit, lost. 

Thus it is, that, in the fiuitidous gloom 
of thb dark doset, mendacity finds naturally 
a safe hiding-place. In daylight, there is a 
known and efficient process for dragging it 
out : but the operation is not compatible with 
a string of pre-determined interrogatories. 
That they may not be capable of being pro- 
vided against by the mendacious respondent, 
these interrogatories must always be, in the 
obvious sense, irrelevant: relevant to the ge- 
neral purpose of proving mendadty, by self- 
contradiction or opposition to known truths; 
irrelevant, with relation to the particular 
hct in question. Defendant Susanna com- 
mitted adultery with a man in that garden, 
said the two mendadous Elders. Under what 
tree? said defendant*s counsel, Daniel. Be- 
ing examined apart, — Under a mastic tree, 
answered the one : Under a holme tree, an- 
swered the other. Under what tree it was 
committed, or whether under any, supposing 
it was committed, was nothing to the pur- 
pose: nor, had a string of interrogatories been 
to be dravm up by Susanna's counsel, was it 
much to be expected that by the draughts- 
man the drcumstance of the tree should have 
been thought of, nor consequently that any- 
thing should have been said about it in the 
interrogatories. Had even the first answer 
been foreseen, and an apposite interrogatory 
grounded on it, the foresight would hardly 
have extended so far as the second ; if the 
second, still less likely so &r as a third; and 
so on. 

Paid, whether by salary or by fees, a judge, 
not nominated and employed by either party, 
would certainly not — and even though no- 
minated and employed by a party, probably 
not — hold himself warranted in going out of 
his string to act the part of Daniel, as above 
mentioned. 

2. Let a judge, or a couple of judges, be 
named for the business on each side — named 
of course in that case, and paid by the parties. 
Paid by salary they cannot be : if paid by 
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fees, paid b^ the piece they cannot easily be, 
because it is not easy to foresee what quan- 
tity of time will be necessary. Paid by the 
day, time enough will be taken for the busi- 
ness : but as to the employment given to the 
time, that will depend upon their own con- 
venience. Being considered as judges, and 
not as agents for the parties, none of that 
zeal whidi is so fluently displayed by avowed 
agents will be displayed: but in the construc- 
tion put by them on those rules of impartial 
justice, for which the regard will on both sides 
be equal and inexorable, it will be convenient 
for them to run into disagreements; and, be- 
ing in station as well as in number equal, — 
equals all, and without a superior, — the length 
of the disagreement will naturally, and with- 
out any kind of contest, adjust itself, with 
more or less correctness, to the estimated 
depth of the plaintiff's or defendant's purse. 

With a tribunal thus composed, publicity 
is not absolutely incompatible: publicity, that 
is, so far as consists in the liberty to strangers 
of being present if they please. But, — ^in the 
case of a judicatory so composed, and espe- 
cially of a set of judges thus by a tacit en- 
gagement pledged to one another that on each 
day as little shall be done as possible ; that 
the affluence of strangers should be consider- 
able, even in a case of the first importance 
and of the most attractive complexion, is very 
£u- from probable. 

Collection by judges named on both sides 
by the parties, is a sort of middle course be- 
tween the natural mode of collection, and the 
pure Roman mode, as performed in his dark 
closet by an underling of the deciding judge. 
Taking for its ground the pure Roman mode, 
it may be considered as a sort of amendment 
of that mode,— a palliation of the disorder of 
which it is composed. 

Uniting to the character of the judge that 
of the advocate ; attention to the interests of 
their respective employers, though subordi- 
nate to the study of collecting plunder on 
both sides by made business, will not on the 
part of these nominees of the parties be so 
completely deficient, as on the part of the 
nominee of the deciding judge. 

The effect, therefore, of the amendment, is 
to render the procedure somewhat more sub- 
servient to the direct ends of justice, though 
at the expense of the collateral ends of jus- 
tice. On the part of the aggregate mass of 
evidence, the chance of correctness and com- 
pleteness is somewhat increased; but the mass 
of collateral inconvenience, in the shape of 
delay, vexation, and expense, is still more cer- 
tainly increased. 

The advantageousness of it increases there- 
fore in the joint ratio of the importance of the 
cause and the opulence of the parties. But 
as the individuals who are altogether unable 
to support the increase of expense are more 



numerous than those who are capable of sup- 
porting it, the mischief seems upon the whole 
to be preponderant over the advantage. 

3. Collection, when performed by the judge 
alone, but in public, is, though in appearance 
widely, in effect not very considerably, dif- 
ferent (at least in the instances in which it is 
in use) from interrogation also in public by 
the parties or their agents, under the eye as 
well as authority of the judge. 

Of this mode, a well-known exemplification 
may be seen in the preliminary examinations 
taken under the English system in the most 
fi'equently exemplified species of criminal 
offences, by single justices of the peace. 

In appearance, the function of the judge 
goes not in these cases beyond that of the 
evidence-collecting-judge, as above described: 
but in effect that of the deciding judge is 
united to it. On the decision of the magis- 
trate it depends, on these occasions, whether 
the proposed respondent shall or shall not be 
committed to prison; — shall or shall not be 
subjected to eventual forthcomingness and 
ulterior justiciability by being held to bail. 

Moreover, to the functions, character, and 
name of judge, the magistrate unites in effect, 
though not in name, the functions of advo- 
cate for one of the parties concerned ; viz. the 
public : and acting at the same time (in the 
metropolis at least) under the discipline of 
the public eye, the care which he takes na- 
turally of the interests of the public will in 
general not be very decidedly inferior (so fiit 
as it is conducive to the ends of justice that 
it should be equal) to the care which is taken 
by the advocate of the interests of his client. 

They are, it is true, in the habit of be- 
tra3dng the interests of their client the public, 
and counteracting the direct ends of justice, 
by the warning which it is customary for them 
to give to the defendant, not to say anything 
that shall be capable of operating to his pre- 
judice; thereby authorizing and encouraging 
him to keep his testimony incomplete, de- 
priving justice of the best and safest species 
of evidence it can have. 

But, of the acts of immorality committed 
in this shape, the cause is to be found in the 
example set 1)y, and even coercion appre- 
hended fi'om, their learned superiors, and the 
vulgar errors and prejudices that have in that 
example found their source. Nor, on this oc- 
casion, is the force of example so uniformly 
prevalent, as not to be occasionally surmount- 
ed by the united powers of common honesty 
and common sense. But of this more at large, 
in the Book which has for its subject the 
system of exclusionary rule?, by the force of 
which, to so prodigious an extent, the light 
of truth has been shut out from the theatre 
of law, and the door opened to triumphant 
wickedness and injustice. 
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CHAPTER IX. 

EPISTOLARY MODE OF INTEREOGATION, 
IN WHAT CASES APPLICABLE. 

§ 1. Reasons for employing the epistolary 
mode of interrogation in certain cases. 

That the oral mode may be applied without 
the epistolary, and this (unless in particular 
cases) without any prejudice to correctness 
or completeness, is mamfest enough. 

The epistolary mode, — shall it in any case, 
and what cases, be employed without the oral, 
in such sort, as that, for the formation of a 
decision, testimony thus extracted shall of 
itself be capable of being taken for a suffi- 
cient ground? 

One objection presents itself tit Umine. This 
mode of receiving evidence, being in so high 
a degree and in so many points inferior to the 
vtt;^ voce mode, ought not to be employed 
instead of it, but for special reasons. 

These reasons will be found reducible to 
two heads: — 1. Impracticability; 2. Prepon- 
derant collateral inconvenience : meaning by 
collateral inconvenience, here as elsewhere, 
the aggregate of delay, vexation, and expense. 

Impracticability — absolute physical imprac- 
ticability, will of course be admitted as a rea- 
son, without further discussion, supposing the 
existence of a case in which it takes place : 
but this is a supposition that will seldom, if 
at all, be verified. A case that at first sight 
might be apt to present itself as belonging to 
this head, would, on examination, be probably 
found to amount to no more than a high and 
manifestly preponderant mass of coUateral 
inconvenience. The matter in dispute is the 
value of a day's labour; and, to give the cause 
the benefit of vivd voce examination instead 
of written examination, it would be necessary 
to fetch a man firom the antipodes. This, in 
common parlance, might well pass for a case of 
impracticability; whereas, in strictness, sup- 
posing the fiill power of government seriously 
employed in the overcoming of the difficulty, 
the objection amounts to no more than the in- 
dication of a manifestly preponderant mass of 
delay, vexation, and expense. 

One case, however, of utter impracticabi- 
lity, may at any rate be found; and it is this: 
— The residence of the defendant is in a 
foreign country — a country which, by the 
nature of its system of procedure, is disabled 
from affi)rding the necessary power ; or by pos- 
sibility is, on the particular occasion in ques- 
tion, induced to refuse it. Powers for causing 
the defendant to be examined vivd voce by 
the judge of the court within the jurisdiction 
of which he has his residence, do not exist, 
or are suspended. In this case, the vivd voce 
mode being precluded, the receipt or extrac- 
tion of his testimony must, if at all, be per- 
formed in the way of written correspondence. 



The former may be impracticable, and at the 
same time the latter practicable without dif- 
ficulty. Though, with relation to the court 
in qud, the defendant be not only absent, but 
absent with a full determination of never be- 
ing present, — means of effective jurisdiction 
may be possessed by it in abundance: an es- 
tate in land, a valuable office exercised by 
deputy, debts due to him and capable of being 
sequestered, may serve for examples. A paper 
containing the interrogatories is dispatched to 
the defendant, at his foreign residence. The 
plaintiff has at that same place a correspon- 
dent, to whom it goes in the first instance, 
by the common conveyance (say the letter 
post;) and the correspondent, naving himself 
delivered it to the defendant in person, or 
left it at his house, writes to this effect to the 
court; the plaintiff deposing to the authen- 
ticity of the letter, and to his persuasion of 
the truth of its contents, and being in other 
respects responsible for Uie truth of it. Si- 
lence on the part of the defendant so served 
(as the phrase is) with notice, would in this 
case form as reasonable a ground for dedsios 
in favour of the plaintiff (at least for a pro- 
visional one,) as if the place of delivery had 
been within the jurisdiction of the Court. 

Prudential impracticability is another word 
for preponderant inconvenience. 

The case of sickness excepted, and (in very 
particular cases) the inconvenience that might 
result firom disturbing public functionaries of 
different classes in the exercise of their re- 
spective functions, — the only remaining cause 
of inconvenience consists in mutual distance 
of abode. Supposing all persons whose simul- 
taneous presence is requisite at the seat of 
judicature, — supposing parties and witnesses, 
all of them, — to have, for the time in ques- 
tion, their abodes within a short distance of 
the seat of judicature; then, and in that case, 
no inconvenience results from the proposed 
ordinary mode of testification, viz. deposition 
vivd voce. Suppose the abode of any one of 
them distant by a certain space from that of 
the rest, then comes the inconvenience. If, — 
the abodes of the plaintiff and the defendant 
being at any given distance from one another, 
and the defendant's abode being within the 
convenient distance of the seat of judicature, 
— the plaintiff, having occasion to examine 
the defendant, is willing (for the benefit of 
performing the examination in the best and 
most trustworthy mode) to bear the trouble 
and expense of conveying himself for that pur- 
pose, — the defendant can have no reasonable 
cause o( obj ection ; and so far all inconvenience 
and all difficulty are removed. But if he is not 
willing so to do, or if parties and witnesses are 
dispersed, according to any one of a great va- 
riety of changes that might be rung upon the 
possible modes of dispersion, — then comes 
the inconvenience ; and then the option be» 
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tween the inconvienieiice produced, according 
to the nature of the cause, by the less trust- 
worthy mode of examination and deposition, 
on the one hand; and the inconvenience con- 
sisting of the delay, expense, and other vexa- 
tion, resulting from the requisite modes of 
exprovinciation or expatriation necessary to 
complete the judicial meeting, on the otiier. 
All these several points would require to be 
settled by apposite provisions of law, grounded 
on the consideration of the importance of the 
respective classes of causes, modified by the 
local and other idiosjmcratic circumstances of 
each political state. But the adjustment of 
these points belongs neither to the present 
book nor to the present work, but to the 
subject of procedure.* 

Of this less trustworthy mode of examina- 
tion and deposition, the only use (it is to be 
observed) is, to save the personal inconve- 
nience, which, in case of dispersion of abode 
(as above explained,) is liable to attach upon 
the more trustworthy mode. In proportion as 
the mass of the examination is more compli- 
cated, the inconvenience attaching ^as above) 
upon the less trustworthy mode increases : 
and as the precise degree of complication may 
not always be to be determined beforehand, 
it may sometimes happen that, in the instance 
of a cause commenced (and that with pro- 
priety) in the way of written correspondence, 
it may at last be necessary to have recourse 
to examination or deposition viva voce. If the 
complication appear to have for its cause the 
misconduct of any one of the correspondents 
(viz. either in the way of criminal consciousness 
or temerity ;) in such case, the obligation of 
being subjected after all to deplacement, for 
the purpose of viva voce examination or de- 
position at a tribunal convenient to some 
other party or witness, and inconvenient to 
himself, will operate in the character of a pu- 
nishment, and the apprehension of it in the 
character of a preventive. 

In the way of legislative provision, the ad- 
justment of these details, in subordination to 
a sort of compound end, compounded of the 
direct and collateral ends of judicial proce- 
dure, will be matter of considerable nicety : 
— it will require considerable detail in any 
country, and considerable variati<m according 
to the different circumstances of different 
countries. In the existing systems, this part 
of the business of judicature presents, in com- 
parison, little difficulty : why ? because the 
ends of justice are little regarded ; the bourse 
of procedure having been originally chalked 
out in some barbarous age, and governed by 

• Viz. under some such title as that oi forth- 
comin^iess, u e. the means of providing for the 
forthcomingness of individuals, in the respective 
characters of parties and witnesses— extraneous 
witnMses. [See Principles qf Procedure, Chap. 
5X^11- §4, "Procedure inter distantes^' 
Vol IL p. 99.] ' 



principles extraneous to the ends of justice. 
Untied in no case, the knot is cut, sometimes 
in one way, sometimes in another. In one 
place, or in one sort of cause, examination 
and deposition by written correspondence is 
unknown, and the viva voce mode is exclu- 
sively practised, at whatever inconvenience ; 
in another place, or in another sort of cause, 
the converse takes place: very frequently, 
where distance and dispersion are consider- 
able, the party in the right is left altogether 
without redress, the main ends of justice being 
sacrificed altogether, without necessity and 
yet without regret, to the collateral ends. 

Nowhere has the established system of 
procedure been grounded on any distinct and 
comprehensive view of the mutually con- 
flicting and difficultly -reconcilable ends of 
justice : everywhere have the foundations of 
it been laid at a period antecedent to the es- 
tablishment of transmarine colonies and other 
distant dependencies : everywhere at a period 
prior to the institution, or at least to the 
present improved state, of the public esta- 
blishments for the fiualitation of written cor- 
respondence. 

No case so complicated, but that provision 
must be made for it. By neglect, the mischief 
of unavoidable complication will not be les- 
sened, much less removed, but aggravated. 
Happily, the cases of greatest complication, 
though generically they make the greatest . 
figure, are individually much the least fre- 
quently exemplified, f 



f The mode of receipt and extraction by writ- 
ten correspondence would hardly have suggested 
itself to a person whose views were bounded by 
the line that circumscribes the range of the Ro- 
man mode of procedure : it would hardly have 
suggested itseu to a mind unacquainted with 
English practice. 

Under the Roman system, such as it is, the 
even, and in general not altogether scanty, dis- 
tribution of judicial tribunals (such as they are,) 
secures, on condition of their consent and co- 
operation, the faculty of performing ihe exami- 
nation of any individual by the mouth of the 
judfle^ without the necessity of the party's mov- 
ing himself to anv such distance from his abode 
as would be productive of very material incon- 
venience. In general, it will be rather a rare 
case if there be a dwdling situated at such a 
distance from the nearest court, tiiat a man 
might not convev himself thither, undergo his 
examination, ana return home, within the com- 
pass of the same day. 

Britain is the country in which, if not to the 
exclusion of every other, at least more readily 
than in most others, the^idea of performing the 
business of examination m this recently-invented 
(though less trustworthy) modje, would naturally 
present itself, and accordfingly has actually been 
exemplified. In Britain, the three metropolises 
of the three compound kingdoms are, each of 
them in its kingdom, to many purposes, the only 
seats of judicature. Of local jurisdictions, but 
more particularlv in England, a deficiency pre- 
sents Itself to a degree in any other country idto- 
gether without an example : the superior me- 
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§ 2. TTie cases particularized. 

The proposed deponent being in circum- 
stances in which preliminary interrogation 
viva voce (understand coram judice) is phy- 
sically or prudentially impracticable, — shall 
deposition ex scripto, accompanied by inter- 
rogation in the same form, be admitted in the 
first instance ? 

Case I. Proposed respondent, the defendant. 

Place the proposed deponent in the station 
of a party ; and in the first instance in that 
of defendant.* 

The option may here without danger be 
given to the plaintiff. Suppose the pTaindif 
in bona fides, the advantage of a personal dis- 
cussion with the defendant, in the presence 
of the judge, is too palpable to be foregone. 
But, by the supposition, this advantage is not 
obtiunable : the residence of the defendant is 
under the dominion of a foreign government, 
and where no such conference is to be had. 
In such case, the option of the plaintiff lies 
between justice on those comparatively dis- 



tropolitan tribunals having, by circumstances 
foreign to the present purpose, been enabled 
nearly to swallow up the authority of the inferior 
provincial ones. 

• Of this nature is the mode of procedure, as 
far as it goes, in the English equity court. The 
first instrument that makes its appearance is 
called a bilL In this bill (in the first part of it, 
called the charing jMirt) the plaintifi, without 
oath, delivers his testimony ; to which, it being 
without oath, no credence is ^ven by the judge. 
The second part, called the mterrogative part, 
is the instrument he is allowed to employ for the 
extraction of the defendant's testimony ; which, 
being delivered upon oath, is considered as having, 
with certain limitations, the force of testimony. 
Such is the mode of procedure, even if the pladn- 
tiffand defendant live in the same house; or if, 
being attorneys practising in that same court, 
they meet one another in court every day in the 
presence of the judge :— but such, it is evident, 
and with somewhat better reason, might be the 
practice, if, one or both residing out of the ju- 
risdiction of the court, the relative situation of 
the parties were at the antipodes. 

No man was ever absurd enough to imagine 
that interrogation, with three months time to 
prepare (with the assistance of professional ac- 
complices) a lying or evasive answer,— that this 
mode of collection by itself was of a nature to 
afford a better security for the extraction of the 
truth, and the whole truth, from the bosom of a 
deponent urged by interest to keep it back, than 
examination vivd voce^ with subsequent allow- 
ance of time for recollection in case of need (and 
not otherwise.) 

But, by interrojgatioa vivd voce^ that is, by 
the extraction of the truth, and the whole truth, 
with the least quantity posssible of delay, vexa- 
tion and expense, no other end would have been 
answered than the ends of justice. The only 
ends that have ever really been arrived at in the 
development of this or any other branch of tech- 
nical judicature, the extorting money from suit- 
ton on pretence of administering justice, would 
tave been relinquished by it 



advantageous terms, or no justice at all. Be- 
tween this extraordinary mode, and the or- 
dinary mode by confrontation coram judice, 
the difference is altogether to the advantage 
of the defendant. 

In this case, two obvious duties present 
themselves to the judge ; at least, on the sup> 
position that the residence of the plaintiff is 
within the geographical limits of his jurisdic- 
tion. 

The plaintiff making his appearance in 
court, the judge receives his spontaneous tes- 
timony, interposing such questions as appear 
requisite for the correction and completion 
of it. 

If, on this occasion, the assistance of a pro- 
fessional advocatef be admitted, in this case 
the testimony may as well be previously di- 
gested in the form of a ready-written depo- 
sition, annexed to the instrument of demand, 
of which it presents the grounds. But in this 
case, as in the other, the personal appearance 
of the plaintiff, and his personal interrogation 
by the judge, are securities not to be dispensed 
with. 

2. If the judge, on hearing the case thus 
stated on one side, thinks fit to subject the 
proposed defendant to the obligation of stand- 
ing in that character, and putting in an answer 
in consequence, — then comes the drawing up 
the tenor of the instrument of interrogation. 
If there be no advocate, this will be work 
for the judge, and may be performed on the 
spot : if there be an advocate, it will be work 
for the advocate. But at any rate, carrying 
with it the authority of the judge, it must 
have the fiat of the judge ; and for the same 
reason, lus should be the person in which it 
speaks. 

Another option that in this case may be 
left to the discreti<m of the plaintiff, is, — 
where the case happens to afford extraneous 
testimony on his side, — whether to collect it 
or no : and, when collected, whether to com- 
municate it or no to the defendant, in such 
manner as that it may reach his cognizance 
before his answer to the instrument of inter- 
rogation has passed out of his hands. If any 
part of such extraneous testimony runs coun- 



i* Few cases present themselves as more pro- 
per than this, for imposing on the party the 
obligation of recurring to the assistance of a pro- 
fessional advocate. 

An indispensable exception is, indigence on 
the part of the phdnitff— indigence, aim conse- 
quent inability to engage the assistance of an 
advocate : but if there be a professional advo- 
cate employed by government for managing the 
causes of indigent plaintiffs ' (an arrangement 
which seems to require a correspondent officer 
for the assistance of indigent defendants,) this 
function will fall with more propriety to their 
shares respectively, than to that of the judge. 
Paper (on this as on all other occasions,) appro- 
priate promulgation paper, as of covme.~-See 
the next Book. [See Vol. IV. p. 384, et seq,] 
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ter to the testimony contained in his instru- 
ment of response, it may perhaps be necessary 
that he should receive communication of it^ 
and have an opportunity of replying to it, and 
making observations on it, before a decision 
is pronounced to his prejudice. But as to the 
seeingany extraneous evidence, before his own 
is delivered in the first instance, — this (as 
already explained) is a sort of information, 
which to a mendaciously-disposed witness may 
be eminently subservient, but which to a vera- 
cious witness can scarcely be of use. 

Another point to be left to the discretion 
of the judge, may be, whether, on the ground 
of the plaintifiPs testimony thus scrutinized, 
f supported or unsupported by extraneous evi- 
dence,) provisional arrangements shall or shall 
not be taken for seciuing the forthcomingness 
of the subject-matter in dispute, and preserv- 
ing it against irreparable damage : the whole, 
on condition of the plaintiff's giving adequate 
security for eventual restitutio ad integrum. 

Case II. Proposed respondent, the plaintiff. 

Let us now suppose the respondent to be 
the plaintiff in the cause : he having obtained 
the judge's fiat for the interrogation of the 
defendant, as above. 

In this state of things, the plaintiff stands 
upon ground very different from that of the 
defendant. Against the defendant, the dis- 
advantageous mode of proceeding, the inter- 
rogation ex scripto, has been embraced by the 
plaintiff — embraced by him under the pres- 
sure of necessity, the defendant being out of 
the way of being reached by any other mode. 
But the plaintiff himself (by the supposition) 
the person of the plaintiff himself, is within 
the reach of the judge — of the very judge by 
whose authority, at the instance of him the 
plaintiff, and on the ground of his vivd voce 
deposition, the instrument of interrogation 
was just addressed to the defendant. With- 
out sufficient assurance of his eventual forth- 
comingness for the purpose of justiciability 
(vivd voce interrogability included,) the fiat 
of the judge will not have been given. Two 
modes of interrogation accordingly present 
themselves for the option of the defendant : 
] . Interrogation ex scripto, interrogation in 
the same mode in which he himself has been 
interrogated ; 2. Interrogation vivd voce, by 
the mouth of an agent, non -professional or 
professional, appointed by him for that pur- 
pose. 

That he should embrace the makeshift; 
mode, when the ordinary and more advan- 
tageous mode is open to him, will be seen 
not to be in the natural and ordinary course 
of things : the rather, when it is considered, 
that, even after the vivd voce interrogation, 
the scriptural mode (if in the judgment of 
his proxy the delay given by it should ap- 
pear necessary to the purpose of allowing the 
plaintiff respondent any such time as may be 



necessary for recollection), will still be open 
to him. 

Case III. Proposed respondent, an extra- 
neous witness. 

In the case of an extraneous witness, the 
propriety of admitting this mode of interro- 
gation stands upon very different grounds. 

Suppose, indeed, bona fides, and absolute 
impartiality — this mode will (in this as in 
other cases) be not merely equal, but prefer- 
able, to the vivd voce mode : but (except in 
the case of official evidence*) to ground ar- 
rangements upon any such presumption would 
be sufficient to lay all rights whatsoever at 
the mercy of dishonest plaintiffs or defend- 
ants supported by mendacious i^dtnesses. A 
security which is good only against bona fides, 
is good only in the case in which it is least 
wanted, — which affords the least demand 
for it. 

Witnesses being at every man's choice, so 
it be their choice to appear in that character, 
— and witnesses who, in the case of men- 
dacity, have by the supposition nothing to 
fear from the power of the judge ; a man who 
should propose to himself a plan of conquest 
to be carried into effect by the power of the 
law, would have the whole world to range 
in, in quest of false witnesses. The only 
caution necessary in this case would be, not 
to set a witness to speak in the character of 
a percipient witness to a transaction, the 
scene of which lay in a place at which it were 
notoriously impossible he should have been 
present at that moment of time. 

A merchant in London, with the assist- 
ance of two or three correspondents in Paris, 
ready to depose ex scripto in the character of 
extraneous witnesses, might prove false debts 
to any amount upon any number of persons 
in London. A person in Paris, with the as- 
sistance of two or three persons in London, 
might prove false debts to any amount upon 
any number of persons in Paris.' 

Perilous as this state of things would be 
to the interests of truth and justice, — is not 
a state of things still more perilous (it may 
be asked) actually exemplified in England, 
and in every day's practice ? On the occa- 
sion of the sort of suit called a petition in a 
matter of bankruptcy, are not debts to any 
amount proved by a still less trustworthy 
species of evidence, by ready- written affida- 
vits — by depositions ex scripto, altogether 
exempt from the check of adverse interro- 
gation ? 

Yes : and had the matter rested upon the 
wisdom and probity of the unprofessional 
framersof this branch of jurisprudential law, 
the mischief would long ago have been felt 
in its full force ; and, on this as on so many 
other occasions, society, if preserved (as of 
course it would have been) from perdition, 
• See Bode IV. Preappointed; Chap. VII. 
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would have been indebted for its preserva- 
tion to the interposition of the legislature. 
But, against a danger which (unless for the 
purpose of giving extension and increase to 
it) has never been thought of, a barrier has 
all along been opposed by an arrangement 
which, in this point of view,' seems to have 
been as little thought of. An affidavit to be 
made use of in a court in which the Lord 
Chancellor presides, must have been sworn 
to, either at an office in the district of the 
metropolis, or (if out of that district) before 
some person having a standing commission 
from the Chancellor for administering oaths 
on occasions of that description. The only 
sort of person to whom commissions of this 
sort are usually granted, is an attorney, whose 
residence is in some part or other of that 
part of the united kingdom called England. 
And thus, and thus only, it happens, that 
testimony, delivered in so eminently untrust- 
worthy a shape, can seldom issue but from a 
person ultimately amenable (viz. by a prose- 
cution as for perjury) to English judicature. 

But where it happens that, after having on 
an occasion of this sort sworn to an affidavit, 
a person disposed bv character to lend him- 
self to a scheme oi depredation finds soon 
afterwards occasion to quit the country, — or 
meets with an employer who makes it worth 
his while, after rendering a service of this sort, 
to quit the country on purpose, — the acci- 
dental barrier above mentioned yields, it is 
evident, no opposition to the scheme : and 
the mischief above mentioned as attached to 
the proposed arrangement, hangs in full force 
over the existing state of things. 

By these observations, it will probably 
have been made sufficiently apparent, what 
certain and extensive ruin might be the con- 
sequence, if it were made obligatory upon the 
judge to regulate his decision by testimony 
thus circumstanced. On the other hand, — 
when the symptoms of untrustworthiness at- 
tached to evidence of this description are 
once pointed out, and placed in full day- 
light, there seems not any sufficient reason 
why, on the mere score of security against 
deception, a peremptory exclusion should be 
put, in this case, any more than in any other, 
upon any information that can bear the name 
of evidence. 

Frequent as mendacity is, it is not yet 
quite so firequent, let us hope, as truth : and 
if this proposition be not the reverse of true, 
how un&vourable to the interests of truth 
and justice a peremptory exclusion put upon 
this sort of evidence would be, seems suffi- 
ciently manifest. 

Instances will not unfrequently present 
themselves (especially among persons in the 
liiercantile line) in which a person altogether 
and for ever out of the reach and power of 
the court may, in the character of an extra- 
VOL. VI. 



neous witness, possess in equal degree th« 
confidence of both parties. An instance still 
more firequent will be, that, after a witness 
thus circumstanced has delivered his testi- 
mony, the party to whose disadvantage it 
operated will not only in his own mind give 
credit to it, — but, when with judicial solem- 
nity called upon to say whether he does or 
does not, will by general probity of character, 
or at least by the sentiment of shame, be 
deterred fi'om answering in the negative. 

On this footing stands the danger to the 
interests of truth, in the case where the side 
on which the proposed species of evidence is 
proposed to be adduced, is the plaintiff's side. 
Placed on the opposite side, the danger, in 
other respects the same, will be apt to pre- 
sent itself, at least to a first glance, as not 
rising to equal magnitude. In the character 
of plaintiff, — give to a person disposed to 
depredation a full assurance of success, — 
the number of such predatory enterprises that 
will of course be engaged in, is plainly infi- 
nite. But the number of defendants, it may 
be added, is limited by the number of plain- 
tiffs : which being the case, the number of 
defences, of maid fide defences, constructed 
upon the ground of the species of fi*aud in 
question, can never exceed, nor so much as 
equal, the number of bona fide demands. 

On a more attentive consideration, the 
primd facie inequality, though perhaps it will 
not vanish altogether, wil^ however, lose . 
much of its magnitude. Various and many 
are the cases in which the station of de- 
fendant and that of plaintiff will present 
themselves as being equally capable of being 
occupied in the prosecution of a plan of dis- 
honest enterprise looking to mendacity for 
its support. At one time, the power of the 
judge will present itself to the adventurer as 
an instrument sine qua non for putting him in 
possession of the object of his concupiscence : 
and then it is, that thcside he possesses him* 
self of 'is the plaintiff's side. At another 
time, either force or fraud in some other 
shape will present itself as the more eligible 
resource: — in this case he will put himself 
in possession of the object without any help 
from the judicial power, trusting to his plan 
of testimonial mendacity for the continuance 
of the advantage : and then it is, that having 
so done, he wUl stand at his ease, ready to 
act in the station of defendant, should the 
time arrive. 

§ 3. Should testimony extracted hy epistolary 
interrogation he deemed of itself sufficient 
to ground a decision? 

In this case, the party against whom it is 
most natural that the testimony should ope- 
rate, stands deprived of the use of counter- 
interrogation applied in its most searching 
and efficacious mode. 

£e 
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That testimony extracted in this inferior 
mode should be admitted, even when there 
is no possibility of its being encountered by 
testimony extracted in the superior and more 
searching mode from the same source, is what 
has already been observed. 

If admitted, in circumstances where, phy- 
sically or prudentially speaking, the encoun- 
tering it with testimony extracted from the 
same source in the more searching mode is 
not practicable, — shall it be regarded as suffi- 
cient to ground a decision on that side, when 
and although unsupported by testimony ex- 
tracted in that best mode from any other 
source? 

The proper answer will, in both instances, 
depend upon the importance of the suit : and 
of importance the most prominent criterion 
(though, without ulterior distinction, by no 
means a determinate one) is the distinction 
indicated by the words penal and civil, in the 
sense in which civil is used as synonymous 
to non-penal. 

There are some cases in which the possi- 
bility of a decision grounded on such evi- 
dence, if to the prejudice of the defendant's 
side, might be productive of such a degree 
of aJarm as it might be found eligible to ob- 
viate. Such are — 

1. Criminal causes in general, of that class 
which, the offence not striking against any 
one individual more than another, would na- 
turally have government itself for its prose- 
cutor, by the instrumentality of some public 
officer appointed for that purpose. Offences 
against the authority of the government — of- 
fences against justice ^and not affecting indi- 
viduals) — offences against the revenue — ^may 
serve as examples. 

2. Even in the case of those offences which, 
though striking in the first instance only 
against a determinate individual, are (in con- 
sideration of the magnitude of the mischief 
with which they are pregnant) marked out 
as objects for punishment, in addition to the 
burthen of satisfaction — the mischief of mis- 
decision, in case of injustice, to the defen- 
dant's side, may still appear too formidable 
to justify the leaving men exposed to suffer 
punishment on the ground of such untrust- 
worthy evidence. 

Even in any the most trifling class of cases, 
supposing the decision of the judge bound by 
the evidence (or, though not so bound, sup- 
posing him not sufficiently upon his guard,) 
the mischief that might be done by the tes- 
timony of expatriated and unjusticiable wit- 
nesses might be boundless. 

But (as will be shown in its proper place*) 
it is contrary to justice, that, by a mass of 
evidence of any description or to any amount. 



• Book IX. Exclusion; Part VI. Disguised; 
Chap. IV. Conclusive* 



decision should in any case be forced ; and, 
as to the judge's being upon his guard against 
weak evidence, it is no more than what he 
ought to be in every case : and evidence of a 
complexion beyond comparison weaker than 
this ever can be, is under every system re- 
ceived without scruple and without incon- 
venienccf 

Of the heap of blind and nuschievous ex- 
clusionary rules, which in every system of 
procedure are set in array against justice, one 
mishief is, — that testimony to such a degree 
deserving of confidence, that the party against 
whom it would operate would, through con- 
sciousness of its trustworthiness, be ashamed 
to declare any distrust, is nevertheless, on 
his application (or even without his applica- 
tion,) by the wayward zeal of the judge, set 
aside. Such would be the consequence, if the 
impracticability of subjecting the testimony 
of the witness to the test of counter-interro- 
gation in the oral mode, were established in 
the character of a peremptory bar to the re- 
ception of it. 

§ 4. Epistolary interrogation should not shut 

the door upon subsequent examination viva 

voce. 

A person deposing (whether spontaneously 
or ex interrogato) in the way of written cor- 
respondence — ought he to remain liable, at 
the discretion of the judge, to be examined 
viva voce? 

He ought. — Reason : That, while deposing 
under this less close scrutiny, his testimony 
may be the more effectually confined within 
the pale of truth, by the prospect of being 
subjected, upon occasion, to the still closer 
scrutiny. 

This prospect may be expected to have 
upon the mind an effect not much inferior 
to the thing itself. The inconveniences, the 
consideration of which gave birth, in the cha- 
racter of a final cause, to the substitution 
of the less efficient security for truth to the 
more efficient, are in so fiur avoided ; at the 
same time that the advantage looked for from 
the more efficient security, may firequently, 
in a considerable degree, be obtained.^ 



JSee Book V. Circumstantial; and Book 
Makeshift, 
X In the British government, in the instance 
of some of the taxes imposed of late years upon 
income, this exemplification of the maxim form 
titer in re, suaviter in modo, has been employed, 
and apparently with very good effect A depo- 
sition, expressive of the particulars of a man's 
income, was received from him, according to a 
prescribed form, in the way of written corre- 
spondence, power being at the same time given 
for examinmg him on the subject, if thought 
necessary, vivd voce, in the first instance, upon 
oath. Under this power the usage has been to 
perform the examination in the first instance 
without the administration of the oath ; it being 
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The employing in tbe first instance the less 
trustworthy and efficient, but at the same 
time less dilatory, vexatious, and expensive, 
mode of scrutiny, is a sort of experiment, the 
object of which is to save the quantity of 
inconvenience which, in the shape of delay, 
vexaticm, and expense, would, under the di- 
comstuices of the case (circumstanced as the 
persons concerned are, with relation to each 
other, in respect of local distance,) Be in- 
separable firom the employment of the more 
trustworthy mode. Does the experiment fail ? 
then, unless the more trustworthy mode be 
employed in dernier resort, misdedsion, fiulure 
of justice, or positive injustice, must ])e the 
consequence. 

The mischief of the fidlure of justice, or 
positive injustice, being given, — ^e compa- 
rative eligibility, as between one mode and 
fuiother, dependis upon the magnitude of the 
collateral inconvenience. But if, on the oc- 
casion of the investigation, an act of menda- 
city, an act of perjury, comes to have been 
committed, — here comes a firesh offence, the 
impunity of which (were the offence to prove 
successftil) would be to be added to the ori- 
ginal injustice. A mass of collateral incon- 
venience, which would not have been worth 
producing for the sake of rectifying the ori- 
ginal injustice, may now be worth incurring, 
when, in addition to the redressing of the ori- 
ginal injustice, comes the benefit to be reaped 
from the punishment of the incidental crime. 
Were even the mode of examination by written 
correspondence out of the question, — ^to fetch 
a man from a place at the distance of a month's 
journey, to decide a dispute relative to the 
value of a week's labour, would hardly be 
worth the while. But the account of profit 
and loss wears a very different face, when, 
to the rendering of justice in the original dis- 
pute, comes to be added the benefit of strip- 
ping of its neforious profit so mischievous a 
crime as perjury. 

The door ought not to be shut against the 
employment (when needful) of both modes, 
alternately and repeatedly, in any order. 

Reason, as above: As a necessary secu- 
rity against incorrectness or incompleteness, 
and thence against misdedsion, in certain 
cases. 

To the demand which, in some cases, will 



understood at the same time, that, should it ap- 
pear necessary, the oath may be administered at 
any time. Under these circumstances, the appre- 
hension of the oath (there seems reason to believe) 
may in general have exercised an influence not 
materiafiy inferior in effect to the oath itself. 
For, in case of previous mendacity or evasion, 
no sooner would tne oath have been administered, 
than, upon a repetition of the examination with 
the assistance of that sanction, the delinquent 
would be reduced to the alternative of risking 
the future conseauences of peijury, or exposing 
himself to inmieaiate shame. 



present itself for the repeated examination 
of the same person, and even in a certain 
sense to the same fiicts, there are no uniform 
and certain limits. 

The demand which, after viva voce exami- 
nation, may present itself for ready- written 
depontion, has already been brought to view. 
But there is no sort of writing — no sort of 
written testimony, to which it may not hap- 
pen to require explanation, and that (as id- 
ready observed) ultimately by word of mouth : 
which is as much as to say, by vivd voce 
examination : and in this case (as well as so 
many others whidi firequently occur,) to the 
sort of alternation and repetition here in ques- 
tion there are evidently no certain limits. 

1. The testimony of Primus has been re- 
ceived. Comes Secundus, and gives a testi- 
mony whidi seems difficultly, if at all, recon- 
dlable with that of Primus: for explanation, 
it seems necessary that Primus be re-exa- 
mined. By confrontation, the doubt might 
have been deared up; the two conflicting tes- 
timonies reconciled, or the truth of one of 
them, and the falsity of the other, established. 
But, by the supposition, such confrontation, 
— that is, tbe appearance of both in the pre- 
sence of each other and of the judge, — is 
either physically or prudentially (as yet at 
least) impracticable. 

2. Primus and Secundus have or have not 
been confronted as above. But, since that 
time, Tertius, another witness, with or with- 
out an article of written evidence or an article 
of real evidence in his possession, has been 
discovered. Hence demand for explanation — 
further demand for examination at the hands 
of Primus, and perhaps of Secundus. 

To the chain of these contingencies there 
is evidently no determinate assignable end. 

Observation. In respect of the possible 
length of delay, vexation, and expense, the 
prospect just given may be apt at first sight 
to appear formidable. But, whatever it be, 
it is produced by the nature of things ; and, 
whatever it be, it requires to be provided for. 
It is produced by the nature of things, and 
not by any particular system of procedure ; 
much less by the natural system, in contra- 
distinction to the technical, — the technical, 
by which such an enormous load of fiictitious 
and unnatural complication has everywhere 
been produced. 

To whomsoever else the^view may present 
itself as formidable, — to the eye of an Eng- 
lish lawyer there is nothing in it, which, with 
anything like consistency, he can find any 
pretence for being startled at. Twice, three 
times, four times over, under his system, we 
shall see the testimony of the same individual 
received to the same facts ; and this not on 
account of any particular demand that there 
is for it, any demand presented by the parti- 
cular nature of the case, but because (with- 
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oat regard to the demand) such has been the 
practice in this or that sort of suits, of which 
the plaintiff sometimes has not the choice. 
In one individual instance out of ten, this 
reiteration may perhaps have its use (viz. as 
a security against misdecision :) it is accord- 
ingly employed in the other nine, in which 
it is useless, and where delay, vexation, and 
expense, are the fruit, and the only fruit, of 
it. 

§ 5. Incongruities of English law in regard to 
the application of epistolary interrogation. 

As to the form of testimony, we have seen 
that which, wherever practicable, viz. as well 
prudentiallyas phjrsically, is the most eligible; 
viz. the vivd voce form, subject to cross- 
examination, and fixed by writing as it issues. 
We have seen at the same time, that, in this 
form, cases are not wanting in which, either 
in the physical or the prudential sense, it is 
not practicable: the impracticability being, in 
either case, either temporary or definitive, as 
the case may be. In the case where, in either 
sense, the obtainment of the best species of 
testimony is impracticable, — and in such case, 
whether the bar be but temporary or perpe- 
tual, — it is necessary to recur to another, 
which of course ought to be the next best 
mode. Lastly, we have seen what is this next 
best mode ; viz. examination in writing, or 
delivery in writing subject to examination in 
writing, in the way of written correspond- 
ence. 

Another thing that either has been observed 
already, or (if not) will naturally be assented 
to as soon as mentioned, is, that in the just- 
mentioned scale of eligibility no variation can 
be produced by any variation in the relative 
quality of the examinee — by any relation it 
can have happened to him to bear to the cause ; 
whether, for example, that of an extraneous 
witness, or that of a party (whether plaintiff 
or defendant) in the suit. Setting aside the 
associations produced by habit — the preju- 
dices which never fail to grow out of existing 
institutions, — what could appear more capri- 
cious or absurd than to say. In the case where 
the deponent is a party, the examination (if 
any) shall be performed in the way of written 
correspondence; and this although he be dose 
at hand, ready to be examined vivd voce ; — 
in the case where the examinee is an extra- 
neous witness, he shall never be examined in 
the way of written correspondence. If provi- 
sion has been made by law for the examining 
him in the vivd voce way, so be it; if not, he 
never shall be examined at all ! 

This absurdity — this inconsistency — this 
source of palpable injustice, is on the list of 
those absurdities, inconsistencies, and sources 
of injustice, which never cease to be contem- 
plated with such imperturbable complacency 
by English judges. 



In common-law procedure, in cases not 
penal, no party (on which side soever of the 
cause he stands) can depose or be examined 
in either mode. In equity procedure, the 
plaintiff cannot, in either mode : the defen- 
dant may be, and indeed cannot but be, in one 
mode ; but it cannot be any other than the 
ready- written mode. To perform such exa- 
mination is the function of the bill, as it is 
called — the instrument with which the suit 
commences. 

You have agreed with Fundarius for a piece 
of land, which he was to sell or let to you ; 
but it was with an agent of his, and not the 
principal, that the business was all along 
transacted : except from the report made to 
him by his agent, the principal knows no- 
thing of the matter. What says equity to 
this? — English equity? The principal, who 
knows nothing about the matter, — him it 
forces you to examine in the first instance ; 
the agent, who knows everything, — him, in 
the first instance, it does not suffer you to 
examine. 

Not that, in the case of an extraneous wit- 
ness, deposition in the ready-written form is 
uniformly prohibited. On the contrary, it is 
in most abundant use. In use — but upon 
what terms? Upon these terms, viz. that the 
test and security of cross-examination be not 
applied to it. So this check to incomplete- 
ness, incorrectness, temerity, and mendacity, 
be but out of the way, judges (English j udges) 
are never tired of hearing it : among pecu- 
niary causes, those of the highest importance 
are every day decided upon this unscrutinized 
evidence and no other. 

Let it not be thought that, in the reception 
given to this speciesof evidence, prudential im- 
practicability — inconvenience to any amount 
in the shape of delay, vexation, and expense 
— has had any the smallest influence. The 
witness may be actually in court under their 
eye ; if it be a case for affidavit work, they 
are better taught than to hear him open his 
lips upon the subject-, much more so than to 
put a question to him, or suffer a question 
to be put to him by anybody else. Practice 
forbids it — forbids it in those regions where 
reason is a pigmy, practice a Colossus. Be the 
man who he may, be he where he may, the 
examining him cannot (it is evident,) unless 
by factitious institution, be clogged by any 
greater mass of expense, vexation, and delay, 
in the case of his being an extraneous wit- 
ness, than in the case of his bebg a party to 
the cause. 

The inferior, the less trustworthy, mode, 
is admitted ; but on condition that nothing 
be done by which its untrustworthiness may- 
be mitigated : — admitted, and that to the 
exclusion of the mode universally acknow- 
ledged to be the most trustworthy ; and in 
cases where the excess of expense, vexation. 
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and delay, is on the side of the least trust- 
worthy mode.* 

For illustration's sake, apply to viva voce 
deposition this exemption fronti adverse scru- 
tiny, and observe the consequences. In the 
simshine of a trial by jury, or in the darkness 
of an examiner's office, suppose an extraneous 
witness produced to tell his story, and telling 
it accordingly — no man living being allowed 
to put a single question to him — neither the 
examining clerk at the office, the invoking 
purty, the adverse party, nor the judge at the 
trial; — the absurdity being without a prece- 
dent, or nearly so, in English law, the ima- 
gination of an English lawyer starts at it. — 
Instead of being delivered viva voce, let a tes- 
timony from the same person and to the same 
effect be delivered ready-written, t. e. in the 
form of an affidavit; the case is now reversed. 
The imagination of the sage is now no less 
grievously shocked by the idea of putting any 
such questions, than before it was by the idea 
of not putting them. By precedent, reason is 
turned into absurdity, absurdity into reason — 
vice into virtue, virtue into vice. 



CHAPTER X. 

EPISTOLARY MODE OF INTERROGATION, HOW 
TO APPLY IT TO THE BEST ADVANTAGE. 

§ 1. Hvles to be observed, what? 
As between the oral, or say colloquial, mode 
of interrogation, and the epistolary, — the 
epistolary, being unsusceptible of some of the 
securities with which (under the name of 8v&- 
securitiea) the oral mode has been seen to be 
provided,t is not the most eligible. But (as 
hath been seen) there are cases in which the 
oral alone is not sufficient ; others, in which 
U is not capable of being applied. • 

The epistolary mode being therefore a mode 
of extraction not to be dispensed with, — re- 
mains the problem, how to apply it to the 
best advantage. 

• What is scarce worth observing (unless it 
be for illustration) is, that in cases where exami- 
nation in the viva voce mode is impracticable, if 
there were any reason whv examination in the 
ready-written mode should be admitted in the 
one case and not in the other, it is rather in the 
case of an extraneous witness that this less coer- 
cive mode should be allowed of, — in the case of 
a party whose testimony is desired on the other 
side, that it should not be allowed of. Why ? 
Because, in the case of a party {jhe defendant,) 
^ou are sure of an interest — an interest acting 
m a sinister direction, and of a strength running 
in proportion to the whole relative value of the 
matter in dispute : whereas, in the case of an 
extraneous witness, it is but by accident that 
there is any such sinister force to cope with ; and 
though there be, it is not likely to be equal in 
strength to that, the influence of which the ve- 
racity of the defendant stands exposed to. 

f Vide suproy Chap. I. Orcd Interrogation, 



To apply it to the best advantage, is to 
apply the best remedies which the nature of 
the case admits of, to the disorders to which 
both modes are exposed, but the epistolary 
in a manner peculiar to itself. 

The remedies are these — 

1. Let not the deponent speak otherwise 
than in the first person, — 7 did or saw so 
and so ; exactly as when interrogated in the 
colloquial mode: not in the third person, — 
defendant did or saw so. and so; as, under the 
technical system, has become the general prac- 
tice. Deposition never but in the first person, 

2. Let both discourses, that of the interro- 
gator, and that of the proposed respondent, 
stand divided into parts, uncompounded, short, 
and numbered : the' interrogatories, that the 
responses may be thus short and manageable ; 
and the responses, even in cases where, the 
statement or narrative drawn forth by a single 
interrogatory being long and complex, the in- 
terrogatory admits not of any correspondent 
comminution. In the instruments on all sides, 
the paragraphs short and numbered, 

§ 2. First rule — That the deponent speak 
always in the fist person. 

The first of these rules is so obvious, that 
it would have been unnecessary to nOike 
mention of it, but for the fi-equency of the 
contrary practice — a practice, the iU)surdity 
of which is too flagrant to be covered by 
anything but custom; that veil, by which no 
absurdity, nor any improbity, is too flagrant 
to be masked. 

To no honest purpose was a man ever made 
or suffered to speak in the third person, in 
the way of testification. On his examination 
before a jury, conceive a witness speaking in 
the third person, in a manner in which, when 
a pen is put into his hand, he is forced to 
speak by lawyers — speaking of himself as if 
he were one beside himself, — what a burst of 
scorn and laughter among those same law- 
yers ! He would be treated as if he were one 
beside himself in another sense. 

Thus simple is this arrangement : it is purely 
negative. On this important occasion, adhere 
to those modes of speech which in common 
conversation no man ever thinks of swerving 
from. Abstain firom those artificial forms 
which probably had deceit and depredation for 
their object, and certainly have never had any 
other than mischief for their effect. 

Read as you would speak, is the funda- 
mental precept in the art of reading : it is the 
precept of good taste. Write as you would 
speak, at any rate in the same person as you 
would speak in, — is a law in the enactment 
of which good taste concurs with probity. 

Prevention of incorrectness and incomplete- 
ness, especially when incurred through teme- 
rity or suggested by mendacity, is the main 
advantage : prevention of indistinctness and 
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redundance are ulterior advantages attached to 
it — advantages of subordinate rank, yet surely 
not to be despised. 

I. Prevention of incorrectness and incom- 
pleteness. When a man speaks in his own 
person, he considers what he 8a3rs to be his 
own discourse, and himself to be in the highest 
degree responsible for it. To a man express- 
ing himself in this form, the idea of respon- 
sibility is in the highest degree impressive. 
When he is made to speak in the third person, 
— to speak of himself as he would of another 
person, the idea of responsibility is apt to be 
in a considerable degree fainter. He scarce 
knows in what character to consider himself — 
whether in that of the author, or only of the 
subject of the discourse. Does he find him- 
self tempted to swerve from the line of truth ? 
Self-deceit conceals from him his own image 
in the character of the author, bids him con- 
sider himself as the subject, and look for the 
author in the person of the professional scribe 
by whom he is thus spoken of, and who, in 
fact, is the author of the words. 

2. Prevention of indistinctness — ^prevention 
of ambiguity and obscurity, and thence unin- 
telligibUity (temporary at least,) in the lan- 
guage ; whence ultimately delay, vexation, and 
expense, perplexity, and frequently incorrect- 
ness, on the part of those who have to study 
the deposition and reply to it. When the au- 
thor of the discourse is spoken of, not in that 
his distinctive character, but in that character 
which is common to him with every other 
person — to know, on each occasion, which is 
meant, is matter of perpetually-recurring, al- 
though it should be but momentary diffic^ty.* 

3. Prevention of circumlocution and unne- 
cessary voluminousness ; whence again delay, 
as above, with the etceteras in its train. One 
he not being of himself distinguishable from 
other hes, an addition such as this deponent 
is a sort of badge which it becomes necessary 
to pin upon him, as often as he makes his re- 
appearance upoii the stage. 

On all legal occasions on which spontaneous 
deposition in this form is employed (and in 
established practice there are few instances in 
which it is employed in any other form,) the 
transfiguration is of course the work of the 
man of law. Whatever may have been the 
object — in point of tendency and effect it may 
be reckoned as one of the most efficient of the 
numerous arrangements by which the dis tinc- 

* The perpetual confusion of persons attached 
to the practice of writing in the third person on 
the occasion of epistolary correspondence for the 
trivial purposes of common life (I sav writing^ 
for absurdity has not eot the length of speaking 
in this mode), is a well-known source of ridicu- 
lous embarrassment^ distressing enough in Eng- 
lish, and still more in French, and most (if not 
all) other European languages. It seems to have 
been among the inventions of cold pride, to keep 
inferiors and intruders at a distance. 



tive points of individual character have been 
worn down, and the important boundary-line 
which separates sincerity fi:om insincerity, — 
veracity from mendacity, rendered more and 
more obscure. A court of j ustice is thus con- 
verted into a sort of masquerade, to gain ad- 
mission into which, instead of a domino, the 
suitor or other witness is obliged to swaddle 
himself up, not in a fool's coat, but in a sort 
of knave's coat ; or (to use an appellative not 
many years ago apphed in vulgar language to 
a particular sort of surtout"^ atorap-rosca/ — an 
habiliment manufactured tor him, and sold to 
him at masquerade price by his lawyer. 

Nothing can be more commodious than this 
dress to the wearer, where he happens to be in 
the wrong, and conscious of being (what it is 
the tendency of this dress to render him) a 
knave. At any rate, be the wearer honest or 
dishonest, nothing can be more convenient 
than it is for the tsulor who has the making of 
it. Between the one and the other, respon- 
sibility, no small portion of it, evaporates, and 
ia lost. The lawyer scrawls through ihidk 
and thin, and fears nothing: let the mendacity 
be ever so great, and though it have been 
brought under the predicament of perjury, 
not on him will attach the punishment, or so 
much as any part of the shame. The suitor, 
or the partial witness, bribed by his wishes to 
regard as right that which he feels to be so 
favourable to his purpose — the respondent, 
be he a party, be he a hired or partial witness, 
— signs with convenient obsequiousness what- 
ever is pronounced to be right by one who 
knows so much better what is right than he 
does. Though here and there a point may 
present itself which does not coincide exactly 
with the rigid line of truth, it may (for aught 
he sees, or chooses to see, to the contrary) 
be among those points of form, which in law 
are so numerous, so sacred, and so inviolable. 
By lawyers of all dasses on an infinity of oc- 
casions, and by suitors in all causes, under the 
compulsion of men of law, I see uttered (says 
he) in abundance, propositions upon proposi- 
tions, which are known by everybody to be 
false. So much falsehood in law, and so much 
of it by which I am prejudiced — shall all op- 
portunity of compensation beneglected ? Shall 
there be none by which I am to be served ? 
And, after all, if there be falsehood, whose 
falsehood is it ? Not mine : it is not I that 
speak — I am the person spoken of: it was not 
I (says he) that penned it — ^not I, but one who 
knows so much better than I — the profes- 
sional guardian of my conscience. 

True it is, that a mental apology of this sort 
will not save a man from the pillory — it will 
not engage him to set his hand to falsehood, 
when he understands clearly that there exists 
sufficient proof of it, and that prosecution wilt 
be the consequence. But when he understands 
as clearly that proof sufficient for conviction is 
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wanting, or that (though it exists) prosecution 
is not to be feared — in a case like this (and 
how abundant are such cases I) if downright 
open-eyed mendacity be not the result, how 
natural and frequent wiU be a relaxation of 
that vigilance which is so necessary to weed 
out from the ready-prepared and scientifically- 
planted ground every germ of serviceable in- 
correctness? Thus slippery, on an occasion 
of this sort, is the position even of the most 
cultivated mind: how much more so that of a 
mind taken at random from the ignorant, and 
undisceming, and precipitate, and, on such oc- 
casions, blindly obsequious multitude ? 

It is not without an exertion of intelligence, 
as well as probity, that a simple man can bring 
himself to contradict a misrepresentation thus 
put into his mouth : before he attempts it, he 
has to surmount the awe which self-conscious 
ignorance cannot but feel at the thought of op- 
posing itself to reputed science. Thus stands 
the case, while he is hearing or poring over a 
dark and unaccustomed formulary, to which 
indeed he is to set his hand (for so the forms 
require,) but in which he is spoken of as if he 
were somebody else, by an unknown some- 
body. But tbe pronoun / — the interesting 
pronoun /, with which so many lively ideas, 
so many acute sensations, are associated,— 
the pronoun /acts as a spur to attention, and 
preserves the innocent from dropping into the 
abyss of £Edsehood, while slumbering and nod- 
ding over the lullaby of his nurse. 

As to the man of law, besides that he has 
nothing to lose by the fiedsehood, he has much 
to gain by it : he has everything that is to be 
hoped from the exultation and gratitude of his 
client, and the reputation of success, and of 
the ability and science that insured it. 

Viewed in the light of incongruity, nothing 
can be more grossly absurd thfun this practice. 
The deponent is the person spoken of: but 
who is the speller? Nobody. Instead of the 
plain truth, you have an absurd and useless 
(besides being, as shown already, a mischie- 
vous) fiction: the man is split into two per- 
sons, the one speaking of the other : or, he 
remaining unsplit, an ideal person is fabricated 
to speak of the real one. Evidence of prime 
quality — immediate evidence — is thus con- 
verted into evidence of a bad and slippery tex- 
ture — hearsay evidence : the supposed or per- 
cipient witness is the so-styled deponent, but 
the deposing witness is nobody knows who. 

In point of history (not to speak of motives, 
and other such causes) whence comes this 
sophistication ? Evidently from the man of 
law. To the production of this effect, even 
the relative situation of lawyer and client 
seems of itself suffideut, with or without the 
aid of sinister policy and reflection on the part 
of the directing mind. To vivd voce discourse, 
whether in the way of responsive or sponta- 
neous statement, no roan so simple as not to 



be competent : the talent of writing was a 
possession so rare (I speak of the times when 
law was in her cradle) the talent of writing 
was the object of little less than a monopoly 
— the talent of writing for law purposes was 
the object of a complete monopoly — in the 
hands of the man of law. In this way, the 
simple and unlearned suitor or witness was 
altogether unable to give any sort of account 
of his own thoughts: whatever account (if 
any) was to be given of them, came necessa- 
rily, and (as for as individual words were con- 
cerned) really and truly, from a third person; 
and that third person was the man of law. 
The unlearned man being incapable of giving 
in this learned way any account of his own 
thoughts, his learned guardian took upon him- 
self to give a learned and proper account, to 
his friends and brethren upon the bench, of 
the poor client's thoughts. Hence comes the 
division of functions, or at least of characters 
and situations: the persons spoken of, the 
client ; the spokesman, the man of law. 

Even when the art of writing came to be 
more generally diffused, this assistance was not 
without pretence, nor even without use. Left 
to himself, a deponent — an average deponent 
— will run wild : the testimony he delivers 
will be whatsoever it is most pleasant to him- 
self to deliver, so as not to be unsafe : rele- 
vancy, if at all an object, will be at best but a 
secondary one. It will be continually wander- 
ing from the mark : his lawyer — a professional 
lawyer — stands engaged, by a sort of profes- 
sional responsilulity, to keep him to it. 

In the oral mode, every excursion of this 
sort is stopped at the first step. Being pro- 
ductive of so much unprofitable delay — pro- 
ducing vexation to all present, and no increase 
joi profit to the man of law, — the advocate on 
the same side, no less than the judge, and the 
advocate on the opposite side, is upon the watch 
to stop it. The closet, in which the epistolary 
response is penned, affords no such bars. 
> Thus natural, and even thus useful, it was 
and is, that, in the framing a mass of testi- 
mony to be delivered in the ready-written 
mode, a deponent, not being a lawyer, should 
have a lawyer at his elbow. 

But that the discourse so delivered, and 
with this assistance, should, in form any more 
than in substance, be the discourse of any 
person other than of him whose discourse it 
is said to be, neither was, nor is, nor can ever 
be, of any use : on the contrary, in the shape 
of an encouragement to incorrectness and inr- 
completeness, as well in the way of mendacity 
as of temerity, we have seen of what mischief 
it is productive. 

§ 3. Disregard shown to the first rule, in 

English law. 
Comparatively speaking, the ground on 
which interrogation ex scripto has found its 
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exemplification under any branch of the tech- 
nical system, is extremely narrow. 

Under the Roman system, no such arrange- 
ment is to be found. Under that system, 
either interrogation has no place — or, if em- 
ployed, it is performed coram judice, and in 
the viva voce mode, and by the judge only, 
as well as in his presence. 

It is only under the English system that 
any example of it can be found; viz. that 
which is fUforded by a bill in equity. In this 
case, the respondent is always a party ; and 
that on one side only of the cause, the de- 
fendant's side: the interrogator likewise is 
never other than a party, and he on the op- 
posite, the plaintiff's, side of the cause. The 
defendant, who is punished if he does not 
answer (punished in the first instance as for 
contempt of court, and ultimately by loss of 
the cause,) is not permitted to answer by him- 
self. To entitle himself to the privilege of 
delivering in an answer, he is forced to take 
in a partner for the manufacturing of it : in 
fact, two partners— one of the attorney class, 
whose name does not appear in the firm — an- 
other of the advocate class, whose name does 
and must appear in it. The iniquity of thus 
forcing upon a man this burthensome assist- 
ance» and the shallowness of the pretences 
on which this part of the system .of extortion 
has been attempted to be justified, belong not 
to this place. 

What does belong to this place is, that, — 
if the different orders of leeches thus fiistened 
upon a man were ever so necessary, and ever 
so much more numerous than they are, — the 
propriety of the respondent's being suffered 
and made to speak in his own person (in 
other words, the propriety of suffering and 
obliging the proper person to speak in his own 
person, and not suffering a wrong person, 
known or unknown, to speak of and for him,) 
would not be the less, but rather the more, 
incontestable. Neither reason, nor so much 
as pretence, can apply to anything more than 
the stopping him from saying something that 
ought not to have been said : neither reason 
nor pretence can assign to the man of law 
any other function than that of obliteration : 
whatever is said, whatever is suffered to be 
said, it is firom the non-lawyer surely, not 
firom the lawyer, that it is intended it should 
come. But, if the testimony delivered by 
the defendant in the character of deponent is 
really to be his, and not the lawyer's — the 
produce of the client's recollecting, not of 
the lawyer's inventing, — it is surely in the 
person of the real deponent, not in the person 
of another man who knows nothing about the 
matter, that whatever is delivered ought to 
be expressed. 

The part which the suitor has thus been 
forced to call in a lawyer to take, in the de- 
livery of bis (the suitor's) testimony, accounts 



in a satisfactory manner, in the character of 
an historical cause, for the absurdity which 
gives to what is (or at least ought to be) im- 
mediate evidence, the form of hearsay evi- 
dence. But in the character of a rational 
cause, a cause demonstrative of the propriety 
of the effect (that is, of its conformity to the 
ends of justice,) it is as incompetent as, un- 
der the technicxd system, the historical cause 
of the existing arrangement is almost in every 
instance sure to be. 

That the absurdity here reprobated is the 
work, not of the non-lawyer — of the party 
or witness, — but of the man of law — that it 
is amongst the firauds of the technical system, 
is evident enough. When, on a judicial oc- 
casion, a man expresses himself in writing, 
nowhere is he suffered to express himself in 
his own words. 

Under the Roman system, though a re- 
spondent answers viva voce, and though a 
discourse pretended to be his is committed 
to writing and employed in evidence, the 
discourse thus given for his is never his : in 
purport, perhaps, sometimes; in tenor, never. 
The judge, scribe, and deponent, being shut 
up, without any other person present in the 
closet of the judge, — the judge puts a ques- 
tion — the deponent speaks in answer; the 
scribe sets down as the substance of the an- 
swer what the judge pleases — the deponent 
signing it, or entry made of his refusal to 
sign it. 

Under the English system, it is only in the 
equity courts that interrogation is permitted, 
and, in these, one of the parties only (viz. 
the defendant) is allowed to be interrogated ; 
and, being interrogated, it is in this scriptural 
mode only that he is interrogated — it is in 
the scriptural mode alone that he is admitted 
to deliver his responses. To deliver his re- 
sponses ? No : not his (singly, at least,) but 
responses delivered in partnership — in part- 
nership with an attorney for a non-apparent 
partner, and an advocate for an apparent as 
well as real one. The party signs, and the 
advocate signs : the party or the attorney has 
the initiative, but the advocate has a nega- 
tive upon every syllable. 

A negative, how and why ? Why, because, 
without the signature of an advocate, the 
answer will not be received. If he does not 
give in an answer, he is punished — punished 
as for a contempt of the judge in the first 
instance, and ultimately by the loss of his 
cause. If he were to give in an answer, it 
would not be received — not received, until, 
being tinkered by the advocate, it ceases pro 
tanto io be the answer of the client. Well 
then and properly may he be spoken of, since 
it is not he IJiat is permitted to speak. The 
judge, with a sword called the sword of jus- 
tice in his hand, forces him into the shark's 
mouth. 
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To power, pretence is never wanting : and 
where power is irresistible, no pretence so 
shallow bat it naay serve. Left to himself, 
the non-lawyer, forsooth, might stray into the 
path of irrelevancy — he might write surplus- 
age. What is certain is, that the man of law 
writes surplusage. A certain quantity of that 
commodity is sanctioned by professional cus- 
tom : the man of law finds himself under a 
happy impossibility of omitting it. A certain 
and constant inconvenience is thus produced, 
on pretence of preventing a possible incon- 
venience of the same kind. Nor yet without 
an attorney, is a. man, here any more than 
elsewhere, admitted to defend himself. What 
is there in the attorney, that should hinder 
him horn being responsible, and of himself 
sufficiently responsible, for the non- inser- 
tion of unaccustomed surplusage? But the 
attorney has not been the brother in trade, 
and companion of the judge: the advocate 
has. 

If such tinkering be necessary, or in any 
degree serviceable, to the interests of truth 
and justice, why not give vivd voce testimony 
the benefit of it? Why not, in a trial at com- 
mon law, station an advocate between the 
jury and the witness, to receive his testimony 
and improve it — to make it what it ought to 
be, and keep back what it is ? 

One plain proof there is that this ostensible 
ground is not the real one. Take it all toge- 
ther — take the whole stock furnished by all 
the courts — the quantity of uninterrogated 
evidence delivered in this mode, exceeds by 
far the quantity of interrogated. Even in 
the courts of equity tiiemselves, the number 
of affidavits is not inferior to the number 
of answers : for, though interrogated written 
evidence is not admitted but on one side (the 
defendant's side,) uninterrogated evidence is 
delivered, affidavits are delivered, in indefi- 
nite numbers, on both sides. No advocate's 
name is ever signed to an affidavit. Why is it 
not? Is there anything in the want of inter- 
rogation to render surplusage impossible ? 

This improvement remains yet to be made : 
for in this line there has never been any back- 
wardness to make improvements; nor, under 
the technical system, ever can be. 

In Anglican procedure, in the courts called 
Common-law courts, where the trial is by 
jury, the testimony is in general delivered 
in the form of a deposition vivd voce and ex 
interrogato : interrogato autem non solum ju- 
dicis, sed etiam, et pracipue par Hum, No offi- 
cial perpetually -remaining minute being in 
this case taken by any special scribe (for, as 
to the judge's notes, the treatment given to 
them is the same which was given to the 
Sybil's leaves ;) it is not known in what per- 
son it is, whether the first or the third, that 
in these recondite documents the defendant 
is made to speak ; in the first or the third, 



according to the inspiration received by the 
modern Sybil in each particular instance. 

But in a number of instances much greater 
(I speak of individual instances,) in almost 
all instances in which the information thus 
collected is treated as if it were worth pre- 
serving, the testimony is delivered in the 
ready- written form : and in all those instan- 
ces, the only person in which the deponent 
is suffered to speak is the third. 

Take up an English trial (I speak of trial 
at common-law:) if the subject be interest- 
ing, the very evidence is amusing : it is in the 
form of ordinary conversation; it is in the 
dramatic form ; it is the drama of real life. 

Take up the history of an old French law- 
suit, the evidence is absolutely unreadable : 
it is the same dull formulary in every case. 
Of the witness you see nothing — you see 
nothing but the lawyer : what you see plainly 
is, that nothing could have really passed ex- 
actly as it is there represented to have passed : 
what you cannot hope to see, is, how anything 
really passed. Accordingly, in the Causes 
Celibres, you know nothing of the evidence : 
all that you see — all that you could bear to 
see, is the account (faithful or unfaithful) 
given of it by the advocates, together with 
the observations which they ground on it. 

In a suit in equity, the evidence is collected 
and worded exactly as under the old French 
law. The evidence, of course, is equally un- 
instructive, uninteresting, unreadable. Ac- 
cordingly, you scarce ever meet with a pub- 
lication containing at large the evidence taken 
in a court of equity. 

In the English Romano-ecdesiastical courts 
the evidence is on the same footing. Here, 
indeed, histories of causes — publications an- 
swering to trials at common law — ^^are at least 
sufficiently abundant. Why? Because the 
subject is adultery : and on this subject at 
least, the adage holds good : Historia quoque 
modo scripta delectat, 

§ 4. Second rule — Paragraphs short and 
numbered. 

The other rule which has been already 
mentioned as essential to the proper applica- 
tion of the epistolary mode of interrogation, 
is, that both discourses, that of the interro- 
gator and that of the respondent, be divided 
into numbered paragraphs: or, more parti- 
cularly, thus: — 

1. Questions uncompounded, short, and 
numbered. 

2. Answers numbered in correspondence 
with the questions. 

3. Replies, if necessary (as in the case of 
exceptions for supposed insufficiency) num- 
bered in correspondence with the answers, 
and thence with the questions. 

4. Ulterior answers, if called for, numbered 
in correspondence with the exceptions, and 
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tbence with the original answers and the 
questions. * 

All these several arrangements, though in 
themselves distinct and distinguishable, re- 
quire to be considered at the same time. 

Of the answers (articles 2 and 4) original 
and ulterior, consists the evidence. It is for 
the sake of securing distinctness to this part 
of the conversation, that the principle of dis- 
tinctness, the division and numeration, are 
required to be given to the questions, and 
to the exceptions or other observations. 

Of these arrangements the object is to give 
the maximum of simplicity, and thence of 
facility, to the task of the interrogator: that 
the point of view under which the testimony 
is presented to him may be as clear and as 
distinct as possible : that in this mode the 
process of interrogation may be as dear as 
possible from that entanglement, t« which 
(as we have seen) it is scarce in any degree 
exposed in the viva voce mode. 

Of the above divisions and distinctions, 
what is the object and practical use ? That, 
with as much certainty and as little trouble 
as possible, the interrogator may discern 
whether, of the questions contained in the 
instrument of interrogation, there be any, and 
if any, what, to which either no response has 
been given in return, or such a one as in any 
(and what) respect is insufficient. 

Of the importance of the quality of dis- 
tinctness — ojf the proneness of bona fides to 
be let fall by mental imbecility into the op- 
posite evil quality, without intending it — of 
the natural eagerness with which mala fides 
avail itself of the opportunity of promoting 
its purpose undetected — of the readiness 
with which the inconvenience finds its re- 
medy under the vivd voce mode — and of the 
unhappy facility afforded by the scriptural 
mode to mala fides for swelling out the in- 
convenience, — enough has already been said. 
On the present occasion, what remains is, to 
show by what means the weakness incident 
to bona fides may receive the most effectual 
support, and the artifices of mala fides be most 
effectually obviated and counteracted. 

Divide et impera, is a maxim of no less use 
when applied to the operations of intellectual 
power, than to those of physical and political 
power. The fable of the old man and his 
sons and the bundle of sticks, should on this 
occasion never be forgotten : nor yet (how 
widely different soever the fields of the two 
images) the emblem of the cuttle-fish — the 
fish which, to blind and confound its pur- 
suers, deluges with a flood of ink the medium 
in which it moves. The special pleader and 
the equity draughtsman might interplead at 
the Herald's Office for the privilege of taking 
for an armorial bearing this original manufac- 
turer of troubled waters. 

Division, however, is but of little use with- 



out nomenclature: without nomenclature, in- 
deed (at least when intellectual objects are 
in question,) it can hardly be said to be per- 
formed. For to what use is division with- 
out distinction ? And how can distinction be 
preserved without a name ? Divided one mo- 
ment, the parts of an idea unite again or are 
dissipated the next : it is by nomenclature, 
and by nomenclature only,, liiat the division 
is either rendered permanent for the benefit 
of the operating mind, or communicable to 
any other. 

In natural history, in botany, the objects 
themselves — the individual objects, are dis- 
tinct enough, and, without the aid of names, 
distinguishable, while present to the material 
eye : but it is by nomenclature, and noroen- 
dature only, that the attribute of distinct- 
ness can be preserved to them any longer, — 
that any one spedes (one might almost add 
individual) can be so much as spoken of. Ac« 
cordingly, an observation that has every now 
and then been brought forward by those who 
have felt themselves disposed to depreciate 
that amusing study, is, that it consists of 
little more than a system of nomenclature. 
True : but what a fund of ingenuity, added 
to what a fund of knowledge, does it not 
require, in any branch of sdence, to bestow 
upon it a good system of nomendature ? It 
is because the subject of legislation is as yet 
in so barbarous a stated that its nomenclature 
is so too. 

Among the logicians, an instrument of uni- 
versal empire in the regions of intelligence 
was supposed to have been discovered by the 
invention of the syllogism. Yet, in truth, 
what is the exploit achieved by it ? The di- 
viding an argument into three parts or mem- 
bers, distinguished firom each other by so 
many names, — names, in the invention of 
which (of two of them at least) not quite so 
much felidty has been displayed, as in those 
for which we are indebted to the genius of 
Lavoisier and Linnaeus. 

Characteristic names are names for the 
spedes, and for ever. Numbers are names, 
and names adequate to the purpose, for the 
individual ; which, when they have performed 
their transitory office, may sUde into oblivion 
without damage to mankind : or even for the 
individual, however permanent, when, for the 
purpose of human intercourse, no spedes re- 
quires to be moulded on it. Numeration, 
therefore, is the sort of nomendature most 
advantageously applicable to the different 
parts of which the ready-written testimony 
of a witness is composed : including the ques- 
tions, if it is by questions that the testimony 
is called forth. 

When the questions are thus distinguished 
one from another, so may the answers be ; — • 
otherwise, not. Suppose twenty questions 
duly distinct and numbered : so many quea- 
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tions, so many statements, or groups of state- 
ments, in form of answers. Each question 
having a name (viz. a number) which it may 
be called by, each answer has a name which 
it may be called by. The examinee, viewing 
each question separately, sees whether he 
has given a sufficient answer to it : so many 
questions to which he has thus given a suffi- 
cient answer, sp much of his task is gofle 
through : seeing this, as far as he has thus 
proceeded, he fears not to see his answers 
excepted to for insufficiency. The examiner, 
on his part, when the examination of the 
examinee comes to be transmitted to him, 
performs the same review vrith great fedlity. 
With each question he confronts the answer 
given to that question. To judge whether 
question 1 has received an answer, and that 
answer sufficient, he has no more of the exa- 
mination to look for than the answer to ques- 
tion 1 ; and so in regard to question 2, and 
every other article in the list of questions. 

Leave the questions unnumbered, what is 
the consequence ? On the occasion of each 
question, the examiner has the whole of the 
examination to look over and study, for the 
purpose of judging whether, upon the whole, 
an answer sufficient with reference to that 
one question be to be found in it. The labour 
is thus twenty times as great as on the plan 
proposed; and the inlet to incorrectness, men- 
dacity, incompleteness, delay, vexation, and 
expense, as above, twenty times as wide. 

The more complex the interchange of com- 
munication is between examinerand examinee 
(as above,} the more involved will the mode 
of distinction by numbers be, as above. * But 
the more involved it is, the more necessary : 
for, without it, the more complex the above 
interchange, the thicker the confusion. 

A numerical nomenclature of this sort is 
the only check that can be applied to the 
studied confusion that will naturally be manu- 
factured by maid fide suitors, and, occasion- 
ally at least, by the law-agents of bond fide 
as well as maid fide suitors. When the whole 
examination is one unbroken chaos, and of 
the length that it is so apt to be, a maid fide 
examinee makes or endeavours to make his 
escape, under favour of the confusion, and 
leaves questions unanswered, or insufficiently 
answered : an insufficiently attentive or maid 
fide examiner, or his insufficiently attentive 
or maid fide agent, overlooks, or pretends 
to overlook, answers ; imputes or pretends to 
impute insufficiency to answers really suffi- 
cient; and takes exceptions accordingly. But 
as, in the proposed rule, the subject of atten- 
tion is in each case drawn to a point, censure 



• Response 1, 2, or 3, to interrogatoiy 1, 2, 
or 3. Again, exception 1, 2, or 3 (exception, in 
English equity practice, means re-interrogatioo,) 
exception 1, 2, or 3, to response 1, 2, or 3, to in- 
terrogatory 1,2, or 3. 



may the more readily attach upon insuffidency 
on the one hand, and groundless exception 
on the other ; and so, by the fear of censure 
and of shame, abuse will be the more fre- 
quently prevented. 

In case of obscurity, for want of employ- 
ing the prescribed means of distinctness, the 
culpable party should be liable to the burthen 
of satisfaction: — Reason 1. To prevent mis- 
decision. 2. To prevent, or make satisfaction 
for, expense, vexation, and delay. 

Were it not for a provision of this sort, the 
consequence might be, that, by confusion, 
produced through carelessness, or even by de«» 
sign, considerable inconvenience in the above 
shapes might frequently be produced. A mala 
fide suitor, or an extraneous witness under 
the guidance of a maid fide suitor, might, by 
studied and persevering confusion, delay jus- 
tice, and heap upon the head of the injured 
party expense and vexation without end. 

Under the existing technical systems of 
procedure, the costs, mostly factitious, are so 
high, that, when properly applied, they ope- 
rate in this way with still greater force than 
could have been wished. But, if the factitious 
part were removed, the burthen of bearing 
the remainder might frequently not be suffi- 
cient to restrain a maid fide suitor from pur- 
posely producing those delays and vexations 
that might so easily be produced by those 
means. In certain cases, therefore, a suitor 
transgressing in this way ought to be sub- 
jected to an ulterior burthen in the shape of 
punishment. Otherwise he might be without 
a motive operating so as to restrain him from 
producing, to the injury of himself and others, 
the delay and vexation producible from this 
source. Where there is no assignable indivi- 
dual by whom any injury can be said to have 
been sustained, as in the case of a prosecution 
for an offence purely public, there is no party 
to whom satis&ction can be rendered, unless 
in so fiu: as the nature of the offence may be 
to subject the public to a pecuniary loss. In 
such case (the case not admitting of satisfac- 
tion) if no Durthen could be imposed under the 
name of punishment, the party under tempt- 
ation might be frequently without a motive 
tending to restrain him from the offence. 

It will generally be proper td subject a 
man, in sudi a case, to vivd voce examination. 
Reason: Because, as already observed, vivd 
voce examination is a sovereign remedy, and 
in some cases may be the only effectual re- 
medy, against all such confusion as (by design, 
or through imbecility) is likely to tdce place 
in ready- written statements framed by design- 
ing or illiterate persons. 

§ 5. Disregard shown to the second rule 
in English law. 

In English law, it is to the practice of the 
courts called courts of equity, that we must 
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look for the only exemplification of the scrip- 
tural mode of interrogation, as above de- 
scribed. 

In those courts, the business of interroga- 
tion is conducted upon two completely diffe- 
rent plans. 

1. In the Initial instrument called the bill, 
— to a string of allegations not upon oath, 
nor expected to be true, succeeds a string of 
questions. The whole string constitutes one 
unbroken undivided chaos : not being broken 
down into paragraphs, it has, like a mathe- 
matical point, or an English statute, no parts : 
it has nothing to whidb numbers can be ap- 
plied. 

In spite of the cloud-compelling power of 
the draughtsman, a sort of natural principle 
of division will show itself. The force of the 
common interrogative proposition, " my will 
is, that you declare so and so," being com- 
bined with different particles, as when, where, 
who, what, how long, and so forth, — as often 
as one of these particles is changed for an- 
other, a fresh and distinguishable question is 
brought to view. In spite of all the powers 
of darkness, this circumstance is sufficient to 
diffuse over the interrogative part a glimmer- 
ing of light, such as cannot ever be discern- 
ible in the assertive part. 

In reply to this instrument called the bill, 
comes from the defendant's side of the cause 
afi instrument called the answer. 

The questions being squeezed together in 
one undivided mass, so of course are the re- 
sponses of which the answer is composed. 

The sort of person to whom, in the cha- 
racter of respondent, this mode of interro- 
gation is appL'ed, is the defendant, and the 
defendant only : not the plaintiff, he not being 
subject to interrogation in any mode: not any 
extraneous witnesses, they not being inter- 
rogated but in a different mode, which will 
come next to be described. The interrogator 
is the plaintiff, or rather the plaintiffs advo- 
cate. For, lest the utterance of the &lsehoods 
without which the judge would not give any 
effect to the bill, should experience any im- 
pediment from the probity of the unlearned 
client, he is neither called upon, nor permit- 
ted, to authenticate it by his signature. 

2. When an extraneous witness is the sort 
of person whose testimony is to be collected, 
he is interrogated indeed, but upon a plan al- 
together different. It is in the Roman mode 
that the respondent is now interrogated. 

This mode is a sort of mixed mode, par- 
taking in some respects of the nature of the 
scriptural, in others of that of the viva voce, 
mode. It has (as will be seen) the disad- 
vantages of both, without the advantages of 
either. 

A string of interrogatories is drawn by the 
party at whose instance the testimony of the 
respondent is called for: by the party — that 



is, not by the party (for by the party they are 
not signed,) but by the party's advocate, by 
whom, if made use of, they must be signed: 
for it is only on condition of seeing a learned 
brother fee'd, that this indispensable part of 
a judge's duty will be executed by the judge : 
by the judge, that is, not by the judge by 
whom the dedsion grounded on this evidence 
is to be pronounced, but by another judge 
ad hoc, who ha» nothing to do with it. 

The string of interrogatories thus drawn 
by an advocate, and an advocate who would 
take it as an affront if it was proposed to him 
to have any personal communication with his 
ultimate cUent — with the suitor — the only 
person who, of his own knowledge, is capable 
of affording him any information, — the string 
of interrogatories, thus framed, is put into the 
hands of the judge: understand the judge ad 
hoc — a sort of person of two different and al- 
most opposite descriptions,* but which agree 
in this, that in neither case is he to bear any 
part in the decision of the cause, — that is, in 
applying to its only use the testimony he has 
collected. 

Thus &r the interrogation is performed 
ex scripto: interrogatories are committed to 
writing. But, though the interrogatories are 
committed to writing, it is in the viva voce 
form that the responses are delivered : de- 
livered in the viva voce form, though there- 
upon the purport of them, or something 
which is to pass for the purport of them, is 
noted down, and drawn up in the usual offi- 
cial style. Interrogatories have been com- 
mitted to writing : but it is not in writing 
that these or any other questions are com- 
municated to the respondent. The only per- 
son to whom these written interrogatories 
are communicated, is the judge : to him they 
serve for instructions : and on him, besides 
serving simply in the way of information, 
they exercise thus £ur a sort of binding force, 
that, in so far as any of the questions con- 
tained in the instrument remains without an 
answer, the task given to him is not done. 

Though to him communicated all toge- 
ther, — by him to the respondent they will of 
course be communicated separately : so that 
the mendacity- serving instruction, which in 
some cases might be deduced from a simuU 
taneous view of the whole assemblage by a 
mendacious respondent, will not in this place 
be to be had. 

Nor, by the tenor of the interrogatories 
thus put into his hands for his instruction, is 
the judge ever understood to be so strictly 
bound, but that he is at liberty to propound 



• In London, and within twenty miles, the 
judge ad hoc is a clerk in an ofiice called the 
Examiner's Office : beyond that distance, two 
persons ^Ued Commissioners, nominated one b v 
each party : or, in some instances, two on eacn 
side. See above. Chap. VIL 
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to the respondent any such other questions 
as may have been suggested by the respon* 
dent's answers : which power the judge will 
of course employ, in a manner depending 
partly on his own individual turn of mind, 
partly on the relation which the interest 
arising out of his position bears to the inte- 
rests of truth and justice : if nominated by 
the parties, each commissioner using his in- 
dustry with more or less zeal for the benefit 
of that one of the parties by whom he has 
been employed; if otherwise selected, getting 
through the business as soon as it is in his 
power to get through it, observing that to 
each question there be some sort of answer — 
whether true or not, being no concern of his. 
Be this as it may, the mass of interrogatories 
is constantly broken down into articles, and 
those articles numbered : and it is to an arti- 
cle thus distinguished and denominated, that 
the answer entered upon the minutes bears 
reference by name : and it is always under 
the head of the interrogatory by which it has 
been extracted, that the response is entered ; 
**to the first interrogatory this deponent 
saith," and so forth. 

The defendant comes sometimes to be in- 
terrogated upon the plan above described as 
calculated for the station of the extraneous 
witness. For interrogated, say re-interro- 
gated: for, in his own station, and in the 
mode calculated for that station, he must 
always have been interrogated in the first 
instance. 

In the case of the defendant interrogated 
in that character — interrogated in and by the 
plaintifiTs bill, — ^if the answer fail of being sa- 
tisfactory, if in any part it be deemed incom- 
plete or indistinct, an instrument is grounded 
on it on the part of the plaintiff, under the 
name of exceptions. In this paper (as in the 
paper of interrogatories framed, as above, for 
the interrogator of the extraneous witness, 
by the judge,) the mass is broken down into 
articles, and those articles are numbered. 

For the purpose of grounding ulterior in- 
terrogations on the responses of which the 
defendant's answer is composed — or when the 
answer, though complete atid distinct, pre- 
sents itself as being in any respect incorrect, 
— in the hope of exposing such its incorrect- 
ness, the plaintiff frequently, indeed most 
commonly, is advised to make amendments 
in his bill. These amendments, according 
to the number of the words respectively conr 
tained in them, are either inserted in the way 
of interlineation in the authentic exemplar 
of the bill, or subjoined in a separate mass. 
But, though subjoined in a separate mass, this 
supplemental mass, like the original mass, is 
one mass ; the unity of the second not be- 
ing, any more than that of the first, violated 
by any such operation as that of breaking it 
down into articles. 



In the choice thus made of the two modes 
of interrogation — in the application made of 
them respectively to the respective stations — 
in the refusal of the principle of distinctness 
to the one case, in the allowance of it to the 
other, — there is nothing more than natural. 

The more indistinct, as well as voluminous, 
the bill vrith its interrogatories, the more 
difficult vrill it be for the learned gentleman 
by whom the answer with its responses must 
be drawn, to make sure of having given to 
each interrogatory its complete and distinct 
response, — and thereby to take away, if by 
miracle he were so inclined, all occasion for 
exceptions. Thus it is that (here as else- 
where, under this as well as every other part 
of the system) by and out of business, more 
business is made. The more unintelligible 
the bill is, the mote certain is the demand for 
work for the same learned hand, in the shape 
of exceptions. 

The shoemaker when he makes a shoe, the 
tailor when he makes a coat, does not make 
a hole in his work for the sake of having it 
to mend. But, besides that flaws are not 
always so conspicuous in ideal as in physical 
work, no shoemaker finds a judge disposed 
to support him in the making of bad shoes : 
every advocate finds a judge determined to 
support him in making, in the way here de- 
scribed (not to mention so many other ways,) 
bad bills, and consequently bad answers. 

To the instrument composed of interro- 
gatories, this principle of distinctness is not 
refused. The reason — (I speak here of the 
historical and physical cause, not certainly of 
the justification) — the reason is no less sim- 
ple in this case than in the opposite one. By 
putting or leaving in a state of confusion a 
mass of interrogatories, technically so called 
— of interrogatories that are to serve for in- 
struction to the examining judge, nothing is 
t« be got. By the learned drawer of the 
interrogatories, nothing ; by the examining 
judge, by whom those instructions are to be 
made use of, perhaps as little : but, be that 
as it may, it is no concern of the draughts- 
man — no sort of relation subsisting between 
him and the obscure clerk, or the unknown 
country attorneys, to whom this indispensable 
part of the business of a judge (of every 
judge in whose eyes justice appears prefer- 
able to injustice) is turned over, as a matter 
of no importance, to the judge by whom the 
decision is to be pronounced. 

On this head, as on others, the state of 
the practice (however in the first instance 
it may depena upon the subordinate lawyer, 
upon the of&ce-derk, the advocate, or the 
attorney) depends ultimately upon the su- 
perintending and ruling lawyer — the lawyer 
who, on pretence of expounding, legislates — 
the judge. 

Originally, to all appearance, the judge to 



Digitized by 



Google 



446 



RATIONALE OF JUDICIAL EVIDENCE. 



[Book IIL 



whom it belonged to decide upon the testi- 
mony, was the person, the same person, by 
whom the questions (if any) that were pro- 
pounded to the deponent, were formed, and 
the answers to them received. But, in causes 
between party and party, such as those here 
in question, — the judge of himself knowing 
nothing, and caring not much more, — an 
arrangement always useful, sometimes neces- 
sary, was, that, in respect of the points to 
which the testimony of the deponent was to 
be obtained, information should be furnished 
by him whose purposes were to be served by 
it. . 

No man who is not paid for being per- 
plexed, and in proportion as he is perplexed, 
Ukes perplexity. Every judge who does not 
make a preponderant profit by judging ill, 
derivea a profit from judging well: that is, 
from being thought to judge well; for which 
the really judging well is the simplest and 
surest recipe. Even under the technical sys- 
tem, every judge, when he has no particidar 
interest to the contrary, finds it his interest 
to judge well : for it is upon whatever re- 
putation may be to be got by judging well, 
that he depends more or less for the patience 
with which the deluded public submits to 
the load of factitious delay, vexation, and ex- 
pense, out of which, under that system, his 
profit, and even honour, is extracted. 

Having, in case of confusion, certain per- 
plexity to suffer from it in the first instance, 
together with a chance of disrepute in case 
of misdecision — nothing could in this state 
of things be more natural, than that so ob- 
vious a principle of distinctness should be laid 
hold of by the judge. When you lay before 
me a statement of the points which I am to 
examine, do not throw them altogether into 
a confused mass, but break them down into 
articles, distinguishing the articles by num- 
bers. By this means, I shall see my way all 
along as I go; I shall see the progress I have 
made, and, as fiist as an article is answered 
to, I shall mark it off as answered, and go on 
to the next. 

But in the world of law, as in other world's, 
when motion has once got into any track, vis 
inertuB keeps it in the same track : and thus 
— when, for the accommodation of the ruling 
judge, this principle of &cility had taken root 
— afterwards, when this principal part of a 
judge's duty came to be turned over to an 
underling, the benefit of the accommodation 
fell, along with the duty, to the underling's 
share. 

The principle of distinctness, the division, 
thus refused to the parts of a defendant's 
answer, but applied to interrogatories, is 
also applied to exceptions : to the instrument 
corfi posed of a list of the points in respect of 
which the defendant's answer is charged on 
the part of the plaintiff with being defective. 



Why to these exceptions, as well as to these 
interrogatories? For a like reason. The pa- 
per of exceptions being given in; if, by ad- 
vice of his professional advisers, the defendant 
preferred the not giving in a fiirther answer, 
the propriety of those exceptions was matter 
of argument before the judge. In this case, 
therefore, as in the other, some sort and de- 
gree of distinctness — something better than 
utter chaos, was matter of personal accommo- 
dation to the judge. The exceptions, there- 
fore (as in theformer case the interrogatories,) 
were to be, and were numbered. In the first 
exception, my lord, it is stated that, to the 
question to this effect, no sufficient answer 
has been given : if any such answer be to be 
found, the learned gentlemen on the other 
side will produce it. 

The demand on the part of the judge for the 
principle of distinctness ceasing, the accom- 
modation ceased along with it. If, instead 
of arguing the exceptions, the defendant, al- 
ways under the orders of his professional ad- 
visers, submitted to make further answer, — 
in such fiirther answer no mention was made 
of any particular exceptions. It was for the 
sake of the judge, that the principle of dis- 
tinctness was employed : his profit was not 
diminished, his ease was served by it. The 
judge being here out of the question, the use 
of the principle ceased. With reference to 
the professional lawyer, the defendant's ad- 
vocate, it was useless: what was there for 
him to gain by breaking this second answer 
into numbered parts corresponding to the 
exceptions which gave birth to it ? The first 
was not thus classified: to what use should 
the second be ? In this case, as in the former, 
distinctness would, with reference to the only 
int-erests which had any claim to be consi- 
dered, be worse than useless. From the second 
answer, if kept in a state of as convenient 
confusion as the first, may come a demand 
for a second set of exceptions : to which se- 
cond set of exceptions a third answer would 
come to be made. 



CHAPTER XL 

HELPS TO EECOLLECTION, HOW FAR COMPA- 
TIBLE WITH OBSTRUCTIONS TO INVENTION ? 

Correctness and completeness are, both of 
them, qualities, the union of which is neces- 
sary in every aggregate mass of evidence. Of 
a deficiency in respect of either, deception 
and consequent misdecision may be the result. 

If, on the part of the witness, the testimony 
be the product of the imagination, instead of 
the memory, — incorrectness is, in so fiir, the 
quality given to it. 

If, for want of such helps to which on the 
particular occasion it may happen to be ne- 
cessary, recollection fait to bring to view any 
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such real facts as with these helps might and 
would have been brought to view, — incom- 
pleteness in the mass of the evidence is the 
result. 

But, by the same suggestions by which, in 
case of veracity, memory alone would be as- 
sbted and fertilized, it may also happen, and 
is but too apt to happen, that invention (which, 
where testimony is in question, is synonymous 
with mendacity) shall also be set to work, 
and rendered productive. To administer as- 
sistance to recollection, to veracity — to ad- 
minister, not assistance, but obstruction, to 
invention, to mendacity, — in these we see 
two opposite, and, to a first view, irreconcil- 
able, pursuits. How then to reconcile them ? 
or, at any rate, to do what is possible to be 
done towards it ? In this question may be 
seen a problem, the solution of which is no 
less conspicuous for its difficulty than fpr its 
importance. 

The first point to be considered is, the 
natural opposition between the two ends. In 
the instance of any arrangement by which 
recollection is assisted, how natural, if not 
necessary and unavoidable, it is, that men- 
dacious invention should receive assistance 
likewise ? In the instance of any arrange- 
ment by which mendacious invention is ob- 
structed, how natural, if not necessary, it is, 
that recollection should be subjected to in- 
terruption likewise? 

From the observation of these several re- 
lations, results the following practical infe- 
rence : — 

To put a negative upon the use of an ar- 
rangement designed for the assistance of ho- 
nest recollection, it is not sufficient to say, 
** Nay — for so it may happen, that menda- 
cious invention shall moreover be served by 
it." So again — 

To put a negative upon the use of an ar- 
rangement designed for the obstruction of 
mendacious invention, it is not sufficient to 
say, " Nay — ^for so it may happen, that honest 
recollection shall moreover be obstructed by 
it." 

In each case, the question will be, on what 
side is the preponderant probability in regard 
to deception : be the measure a measure of 
assistance or a measure of obstruction, is it 
by the adoption or the rejection of it that de- 
ception is most in danger of being produced ? 
For (except with relation to that effect), 
whether recollection be or be not obstructed, 
whether invention be or be not employed, is, 
with relation to the individual cause in hand, 
a matter of indifference. I say, vrith relation 
to the individual cause in hand : for, to the 
general interests of morality, whether men- 
dacious invention be or be not practised, can 
never be a matter of indifference. 

The next point to be considered is, how 
far the nature of things admits of the throw- 



ing obstacles in the way of mendacious in- 
vention. For, wherever things are so cir-. 
cumstanced that the offering of any effectual 
obstruction to mendacious invention is either 
of itself impossible, or not possible by any 
means that will not, in an equal or superior 
degree, have the effect of depriving recollec- 
tion of the helps necessary to the complete- 
ness and correctness of the testimony, — then 
one of the two pursuits, viz. obstruction of 
invention, ought clearly to be abandoned. 

Antecedently to the delivery of the inter- 
rogatories to the proposed deponent-^ or at 
least (when the proposed deponent is made 
a defendant in the cause, and the cause b 
such as to warrant his commitment to pro- 
visional safe custody) — antecedently to the 
moment of his arrestation, — all the powers 
of government are insufficient to keep from 
him whatsoever time for mendacious inven- 
tion he may have thought proper to employ. 
In the case of the maid fide suitor, whether 
plaintiff or defendant, from the moment of 
his delinquency, or rather from the moment 
of his beginning to form the plan of delin- 
quency — in the,case of the maid fide and men- 
dacious witness, from the moment in which 
he has reason to expect that his testimony 
will be called for — his thoughts will with 
more or less assiduity be employed in the task 
of mendacious invention. 

On this occasion, among the tasks given 
to his imagination will be the representing 
to him such adverse questions, as, when the 
time comes for the delivery of his testimony 
(willing or unwilling,) may be expected to be 
propounded to him on the part of his adver- 
sary or adversaries : and it is only in so far 
as his imagination has failed of executing the 
task to perfection, that it vrill be possible for 
him to be taken . unprepared — that it vnll be 
possible for his answer to have been unpre- 
meditated. 

The only interval, therefore, in which ob- 
struction to mendacious invention, acting 
independently of all assistance by suggestion 
firom without, can find room to place itself, 
is (on the occasion of the examination of the 
supposed delinquent) the interval between 
each interrogatory and the response returned 
to it. Of ^e obstruction capable of being 
thus applied, the influence will, however, be 
seen t4> be far firom inconsiderable. 

Howsoever the general tendency and scope 
of the system of interrogation may be anti- 
cipated, — it will seldom happen, especially 
if the fimction of interrogation be lodged in 
able hands, that the separate particular im- 
port of each interrogatory taken separately 
can be exactly divined. So far, then, as in any 
instance the purport of this or that interro- 
gatory fails of having been foreseen, and a 
response provided for it — a response which 
though mendacious shall not be discovered 
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to be 80, — the length of time which inven- 
tion has for the performance of its task, has 
for its limit the length of the interval above 
described. 

In the case where the process of interro- 
gation is performed in the epistolary mode, 
the length of this interval may, to the purpose 
in question, be considered as being without 
limit. Under the oral (or say colloquial) 
mode, its limits are extremely narrow : and 
hence, to any such purposes as that in ques- 
tion, the prodigious advantage of the collo- 
quial over the epistolary mode.* 



* Between the use of writing, and the exist- 
ence of an interval of time applicable alike to 
the purpose of veracious recollection and men- 
dacious invention, the connexion is customary, 
and altogether natural, but not strictly necessary. 

Wliat is altogether natural, exclusively usual, 
and in general reasonable, is, that, as between 
written and unwritten, in whichsoever of the two 
forms the inteuogations are presented, in the same 
should the depositions in answer be presented. 
But in the nature of things there is nothing to 
hinder this more obvious arrangement from be- 
ing deviated from ui either of two ways : — 

1. The interrogations may have been presented 
to the deponent m the read^-written form ; and, 
immediately upon his receiving them, answers 
from him, to be delivered viv& voce^ mav be in- 
sisted upon, just as if the interrogations nad also 
been delivered vivd voce, 

2. The interrogations themselves may have 
been delivered to the deponent in the vivd voce 
form : and notwithstanding their having been so 
delivered, answers from him to be delivered in 
the ready-written form may be insisted upon, — 
to be delivered upon the spot, just as, in return 
to questions put vivd voce., answers, if delivered 
vivd voce, would naturally be delivered on the 
spot 

An example may be found in the following 
extract from the Mimoires de Bezenval, torn, 
iii p. 126. 8vo. Paris, 1805 : — 

'^ Le jour de TAscension de Tannee 1786, toute 
la cour rempUssant le cabinet du roi, le cardi- 
nal de Rohan, en rochet, et en camail, attendait 
sa m^est^ qui alloit passer pour la messe, oil sa 
charge de grand aumdnier Tapjieloit Le roi 
le fit demander dans son cabinet interieur, ou il 
fut un peu ^tonn^ de trouver la reine en tiers. 
Le roi lui demanda ce que cMtoit qu*un collier 
c^u*il devoit avoir procure k la reme ? ' Ah, 
sire,* 8*^ria le cardinal, ^je vois trop tard que 
fai Hi tromptV — ' Mais,* lui dit la reine, * si 
vous avez cm «t, lig^rement^ vous rCauriez 
pas dd vous miprendre d mon ecriture^ one 
sdrement vous connmssez.'* Sans lui r^ponore, 
le cardinal, s'adressant au roi, protesta de son 
innocence. ' M. le cardinal,* reprit le roi, ' il 
est tres-simple que vous soyez un peu trouble de 
cette explication; remettez-vous; et pour vous 
en donner le moyen, et que la presence de la 
reine ni la mienne ne nuisent pas au calme qui 
vous est necessaire, passez dans la pi^ce & c6t^; 
vous y serez seuL vous y trouverez du papier, 
une plume et derencre; ^crivez-y votre dispo- 
sition, que vous me remettrez ensuite; prenez 
tout le temps qui vous sera ndcessaire.* Le car- 
dinalob6it,restakpeu presun demi^uartd*heure, 
rentra, et remit un papier au roi.*' In 



When the form is that of oral conversa- 
tion, the time allowed for recollection is na- 
turally and usually extremely short : to speak 
at hazard, seldom so long as a minute. 

Nor yet is it necessary that the feculty of 
veracious and honest recollection should in 
any degree receive obstruction from the promp- 
titude thus exacted in the first instance. A 
veracious deponent, on those occasions, has 
nothing to fear — sees no cause for fear: what- 
ever facts his recollection presents to him, 
he utters without hesitation : all true fiicts 
being consistent with each other, he fears but 
little the being contradicted, at least with 
eflfect, by others — he fears not at all the be- 
ing contradicted by himself. If, for the pur- 
pose of searching in the store-room of his 
memory, a certain interval of time be un- 
avoidably employed by him, — ^having nothing 
but real facts to search for, having no other 
receptacle than memory to search into for 
them, he fears not the result: it is in the 
honest and unhazardous task of recollection 
that he employs himself, not in the dishonest 
and perilous task of invention. In the course 
of his exertions to hunt out the truth, should 
it happen to him to have taken up and brought 
to view error in its place, and thereupon to 
have discovered his mistake, — still the con- 
tradiction, which he perceives himself thus 
to have given to himself, will not be pro- 
ductive of confusion : no sinister views be- 
ing harboured by him, no sinister views are 
disappointed by what has happened; there 
being nothing dishonest to conceal, nothing 
dishonest has been betrayed by it. A misre- 
collection on his part has indeed been brought 
to light : but in this, what cause is there for 
shame or apprehension? The fidlure is neither 
more nor less than that sort of foilure, of which 
every man of the purest probity has, in his 
own instance, the continually repeated con- 
sciousness — which is continually happening 
to a man in cases where his dearest interest, 
his most decided wishes, call upon him, were 
it possible, to avoid it. 

Between recollection previous, and recol- 
lection subsequent (both having respect to the 
time, and consequently to the process, of in- 
terrogation,) the distinction has already been 
brought to view, f 

In this latter case it is, however, manifest that 
the degree of unpremeditatednass cannot be so 
great, Uie securitv against mendacious invention 
so perfect, as in the former, in which the answers 
are deliva*ed in the vivd voce form : since writing 
in a form that shall be readily and generally le- 
gible, necessarily takes up a considerably greater 
len^n of time than a discourse of the same tenor 
delivered vivd voce; and, under the cloak of the 
real necessity, it would be easy for mendacious 
fraud to Dossess itself of a considerablv greater 
length of^ time, without exposine itselt to cen- 
sure, or any decidedly prgudicial inference. 

+ Book II. Securities ; Chap. IV. Internal 
Securities, 



Digitized by 



Google 



Chap. XI.] 



EXTRACTION— HELPS TO RECOLLECTION. 



449 



If adequate time for subsequent recollec- 
tion be but allowed, supposing the 'nature of 
the case to call for it (understand always of 
the indiridual case in hand,) the time allowed 
for previous recollection can scarcely be too 
short. Why ? Because, in case of mendacity, 
the shortness of the interval applicable to the 
purpose of invention is a capital security, and, 
in the first instance at least, the only one. 

But what (it may be said) — what if the 
answer be (and a more natural answer there 
cannot be, whether on the part of a bond fide 
or on the part of a vmI& fide witness,) I do 
not as yet remember ; — unless time be given 
me for recollection, I cannot speak to the pur- 
pose ? Certainly : nothing more natural, nor 
more frequent : but, in case of mendacity, in 
case of an actual recollection at the time, 
and this answer given — an answer by which 
the act of recollection is denied, — ^e pur- 
pose of the question is in some degree ful- 
filled : the evidence, presumptive at least, of 
mendacity, is obtained, or a way opened for 
the obtainment of it, just as in the case of a 
decided answer denjring the fact spoken of. 

Tou say you have forgotten what happened? 
How can that be, the transaction being of a 
nature so unlikely to be forgotten ? For there 
are incidents, incidents in abundance, such as 
(supposing a man to have been a percipient 
witness of them, and the intervening length 
of time not extending beyond a certain length, 
according to the nature of the case) it is mo- 
rally impossible that a man should fail of re- 
collecting : such, at any rate, that, if oblivion 
in relation to them be possible, mendacity will 
always be much more probable. Nor is the 
comparative estimate any other than what a 
man, to whose lot it fidls to weigh evidence 
against evidence, finds himself continually 
called upon to make. 

Tou say you have forgotten what happened. 
How can that be, on this occasion, — you 
having, on other occasions not very remote, 
given an account of it to other persons ? How 
can that be, considering the account that has 
been given of it by others, whose opportuni- 
ties of observation were not better than your 
own ? How can that be, considering what you 
yourself have already been stating relative to 
that same transaction, since you have been 
called upon to speak to it ? 

It is with non-recollection, the alleged non- 
recollection of the moment, as with evasion, 
indistinct responsion, and silence. If none of 
these courses of action were capable of afford- 
ing any indication, mendacity would be im- 
pregnable — interrogation a vain resource. 

Observe, that, though the interval of time 
allowed for recollection subsequently to the 
putting of the question be thus short, perhaps 
not a minute, perhaps not half a minute, — 
the time previously applicable to the purpose 
of recollection is not thus short. Was the 
Vol. VI. 



fJBtct, upon the fiice of it, of a nature to be 
likely to become the subject of deposition in 
a court of justice ? a fact exhibiting itself as 
evidentiary of a crime, of an atrocious injury 
to person, to property, to reputation ? The 
time applicable, and which naturaUy would be 
applied, to the purpose of recollection, dates 
from the very moment at which the fiict pre- 
sented itself to the deponent's cognizance. 
Was the fact, upon the fiice of it, ever so in- 
different, — ^the time applicable to the purpose 
of recollection would take its commencement, 
at any rate, from the moment at which infor- 
mation was given to him (with or Mrithout 
the forms of law) that his deposition in re- 
lation to that fiict would be called for to a 
judicial purpose. 

Mendacious invention, then, having been 
either prevented, or encompassed with dan- 
gers, by the vivd voce questions followed im- 
mediately by the vivd voce answers, — should 
any time be needed by honest recollection, 
either for searching out what could not be 
searched out at so short a warning, or for recti- 
fying any misrecollections fallen into through 
the diortness of the warning ; then comes ti^e 
occasion for the judge, under the guardian- 
ship of his probity (consideration being had of 
the nature of the case, and the colour and 
complexion of the language, countenance, and 
deportment of the witness,) to exercise his 
discretion (of his ovm motion, or at the in- 
stance of the witness himself or either of the 
parties) in the allowance or refusal of a further 
length of time to be employed in the forming 
of ready-written interrogatories on the one 
part, followed by ready- written answers on 
the other : the minutes of the vivd voce de- 
position, with the minutes of the interroga- 
tories by which they were extracted, serving 
as a standard of reference and comparison : 
the interrogator, at any rate,^ being furnished 
with the document ; the deponent furnished 
or not furnished with that source of instruc- 
tion, according to the complexion of his pre- 
ceding testimony, at the discretion of the 
judge. 

Meantime, vivd voce interrogation is (as 
hath already been seen) the only remedy, from 
the application of which, mendacious inven- 
tion (the mischief to which the interval ne- 
cessary for interrogation and deposition in 
the way of ready- written correspondence af- 
fords such opportunities) can receive adequate 
check. For obtaining in full perfection the 
testimony of a bond fide deponent, the mode 
that allows full time for recollection is not 
only a sufficient, but by fax the best adapted, 
mode. But, for protecting justice against the 
artifices of determined mendacity, the mode 
that allows the least possible time to the pre- 
meditation necessary to that criminal purpose, 
is the only mode adequately adapted to the 
purpose. 

Ff 
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When, in order to allow the necessary isme 
for recollection, and perhaps for research and 
methodization, depositions in the form of 
ready-written answers have been allowed to 
succeed on the one part to ready-written in- 
terrogations on the other, — ^the faculty of ex- 
amining the deponent de novo, in the way of 
vivd voce interrogation, must still be reserved 
to the discretion of the judge. As the mi- 
nutes taken of the vivd voce examination served 
as a standard of reference and comparison to 
the examination in the way of ready- written 
correspondence, so wiU the deposition ob- 
tained in this latter form serve as a standard 
of reference and comparison for the second 
vivd voce interrogation of the same deponent. 

So much for invention. Next, as to men- 
dacity-serving tuggestion. 

For depriving a man of the faculty of re- 
ceiving suggestions from without — sugges- 
tions to all purposes, and consequently to the 
purpose of assistance to mendacious invention 
— the nature of things offers but one expe- 
dient : and that is, close iconfinement. 

But, of close confinement, misdecision to 
the prejudice of the individual so confined, if 
in the character of defendant, is, unless ob- 
viated by due conditions, a contingent result; 
vexation, and that in an intense degree, a 
certain accompaniment. 

For the purpose of receiving advice, as well 
as collecting evidence, unlimited communi- 
cation with the world without doors will in 
general be necessary : therefore, co-existently 
with justice, dose confinement can never be 
continued to the time of the trial or other 
definitive hearing. 

But (setting aside those factitious suspen- 
sions of judicial procedure, so conducive to 
the ends of judicature, so adverse to the ends 
of justice,) — in the instance of a defendant 
whose case was deemed to warrant eventual 
confinement for the purpose of forthcoming- 
ness — between the moment of arrestation 
and the moment of the commencement of the 
process of his interrogation, no other interval 
would (unless by accident) be necessary, than 
what was employed in the journey to the seat 
of the judicatory. In the event of any such 
accident, or supposing the process of interro- 
gation too long to be completed at one sitting, 
the judge might be, and ought to be, fur- 
nished with power for subjecting the defen- 
dant to close confinement, in sudi manner as 
to exclude him completely from the faculty 
of receiving, from without, any communica- 
tions, but what were seen and allowed of by 
the judge. 

The testimony of the individual being thus 
collected, under circumstances by which men- 
dacious invention stands precluded from all 
assistance from without, and has undergone 
all the obstructions which the nature of things 
allows to be opposed to it, — ^then is the time 



for the doors of the pUoe of confinement to 
be thrown open to all communication from 
without : and not only must this communi- 
cation be allowed of, for the purpose of just 
defence in case of innocence, but moreover 
the allowance of it is attended with less ad- 
vantage to delinquency than might at first 
view be supposed. The statements made 
under these circumstances by the delinquent 
(for let delinquency be supposed for the pur- 
pose of the argument) being consigned to 
writing, it Mrill rarely happen, that, for the 
purpose of mendacious invention, any subse- 
quent information can be of use. 

On receipt of the information, the delin- 
quent, pretending that in this or that point 
his statement had by misrecollection been 
rendered erroneous, or by non- recollection 
incomplete, demands another hearing for the 
purpose of amending the pretended defect. 
With a demand to this effect, compliance can 
scarcely ever, consistently with justice, be 
refused. But, in the original testimony, the 
judge possesses a standard of comparison, 
with which every subsequent testimony from 
the same source will have to be confronted 
and compared : and, supposing a variance and 
inconsistency, it will rest with the judge to 
satisfy himself which of the two presents the 
image of truth in the strongest characters, 
and whether it be to honest recollection, or 
to mendacity-serving suggestion from without, 
that the change is to be ascribed. 

Thus much for the case of a defendant, 
considered in the character of a source of tes- 
timonial evidence. The case of an extraneous 
witness stands, in relation to these points, 
on grounds in a considerable degree different. 
Suppose him (whether on the particular oc- 
casion in question an accomplice or not) an 
habitual confederate or intimate of the de- 
fendant, and, as such, ready to deliver what- 
soever testimony (true or false) promises to 
be of use to him. By the close confinement 
of the defendant, the witness stands as effec- 
tually precluded (so far as the defendant alone 
is concerned) from the faculty of receiving, 
as from that of communicating, mendacity- 
serving suggestions. But, supposing menda- 
ciously-disposed witnesses of this description 
more than one, — to their case, be they ever 
so numerous, the effect of the obstruction 
does not extend. 

Here, then, suppose the collateral ends of 
justice not attended to, or suppose the case 
such, that the mischief, consisting of the vex- 
ation necessary to be inflicted on the extra- 
neous witness in question, is outweighed by 
the benefit attached to the additional secu- 
rity obtained for the fulfilment of the direct 
and positive end of justice ; here the same 
reason which has been seen urging the appli- 
cation of the security afforded by close con- 
finement to the case of the defendant, will 
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be seen applying, and with equal force, to the 
case of the extraneous witness. 

The extraneous witness being, by the sup- 
position, not a partaker in the supposed course 
of delinquency — being by the supposition 
not guilty, — should not (it may be said) be 
treated as if he were guilty. True : on the 
score of punishment, unquestionably he ought 
not. But on this score, neither ought the 
defendant himself, in this incipient stage of 
the cause. If it be fit that the defendant 
should be thus treated, it is because proba- 
bility appears of his being found guilty : if 
it be fit that the extraneous witness be thus 
treated, it is because a probability appears 
that his being thus treated is necessary to the 
removing of the obstacles that might other- 
wise be opposed, by mendacious testimony, 
to the conviction of the guilty defendant.* 

What is manifest is, that the price thus 
considered as capable of being paid for an 
additional security against the liberation of a 
guilty defendant by mendacious testimony, 
is not a small one. Whether there be any, 
and ^if any) what, cases, in which a practice 
of this kind ought to be considered as likely 
to be upon the whole an advantageous one, 
are questions that belong not to this place. 

Whatsoever be the species of delinquency, 
of the vexation in question the magnitude 
will be the same. The proportion between 
the two mischiefs, between the two bene- 
fits, or between the benefit on one hand and 
the price paid for it in the shape of mischief 
(viz. vexation) on the other hand, will depend 
in every case upon the magnitude, that is, 
upon the mischievousness of the ofience. 

Against undue suggestions fi*om bystanders 
while the witness is under examination, or 
waiting for it, such remedies as the nature of 
the case admits of, are on the one hand not 
very difficult to ^scover, nor on the other 
very efficient. They are of a purely physical 
nature, and consist of the temporary exclu- 
sion of the individual firom whom any such 
undue suggestion may be apprehended. 

Objects capable of being brought to view 



* Cases every now and then occur, in which a 
prosecutor, or an extraneous witness, even where 
ne is not suspected of being implicated in the 
ofience of which the defendant is accused, is sent 
to prison by the justice to ensure his forthcoming, 
ness at the trial, or to prevent his being tampered 
with ; — for instance, when the prisoner happens 
to be a man of rank and fortune, and the pro- 
secutor or witness a child in a state of poverty. 
The necessity, however, for this extreme measure 
nK precaution, would not have place were the 
system proposed by the author, in the instance of 
a defendant, adopted in that of an extraneous 
witness, inasmuch as the judicatory in which the 
evidence was elicited would at once decide upon 
the case, unless, as he observes (p. 450) by acci- 
dent, or supposing the evidence too long to be 
elicited at one hearing, it became necessary to 
a^JKMim the case.~j?d 



by such suggestion may be referred to the 
class of means or that of motives : means of 
mendacity, — information true or £dse: mo- 
tives to mendacity, — by addresses made to 
the hopes of the witness, or to his fears. 

The use of such exclusion, for the purpose 
of guarding the mind of the witness from the 
action of seductive motives, or (to use the 
common language) fi'om undue influence, may 
be exemplified by the case of a non-adult wit- 
ness, — a parent, or other person under whose 
direction he has been accustomed to act, be- 
ing in the number of the bystanders. Of undue 
partiality on the part of the superior, menda- 
city on the part of the inferior will naturally 
enough in these circumstances be the appre- 
hended consequence. To the mischief appre- 
hended firom this source,the temporary removal 
of the superior will in this case be an obvious, 
and in general an unobjectionable, remedy. 

Other relations of dependency will natu- 
rally present themselves as affording a ground 
for the more extended application of the same 
remedy. 

The wife being about to depose, the hus- 
band may in like manner be required to 
withdraw: the apprentice, — the master of 
such apprentice. The principle thus stated, 
the discussion of the particular applications 
of which it may be susceptible, will scarcely 
afford payment in the shape of utility for the 
place it would fill up. A discretionary power 
in the hands of the judge presents itself as 
preferable, in every such instance, to an un- 
bending rule. 



CHAPTER XIL 

or RE-BXAMINATION, EEPETITION, OR 
BECOLEMENT. 

§ 1. He-examination, with faculty of amend" 

ment, how and in what cases proper. 
Under the head of repetition, in French re- 
colement, we have to speak of an operation, 
the nature and the use of which will be apt 
to appear strange to an English eye. In Eng- 
land, no such tMng was ever heard of: whence 
can come the demand for it anywhere else ? 
Are witnesses a different set of people, tes- 
timony a different sort of thing, elsewhere, 
fi'om what they are in England ? 

Repetition, however, is no less fiuniliar 
on the north side of the Tweed, than it is 
strange on the south side. It is a term bor- 
rowed by Scotch firom Roman law. Recole- 
ment is exactly the same thing in French law. 
French recolement, though in point of signi- 
fication in an irregular sort of way, is a con- 
jugate of Roman and English recollection. A 
deponent or his testimony is in Scotch said 
to be repeated, in French recoled (recoU or 
recalls), when, after having been interrogated 
at one time, he is at another time brought 
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ogain to the jadgment-seat, for the purpose 
of its being put to him whether to abide 
by his antecedently-delivered testimony, or 
amend it. 

Not that, under any system of law, oppor- 
tunities of this sort can be altogether want- 
ing. Under English law, if in some sorts of 
causes they are altogether wanting, in other 
sorts of causes (and those grounded on the 
game facts) they present themselves in abun- 
dance. But, in English law, they present 
themselves without design — without any 
thought on the part of the legislator or the 
judge. Under Roman law, the faculty in 
question is the subject of anxious care and 
inflexible regulation : care, that is to say, as 
applied to a certain sort of causes, and as 
complete neglect in all the others. Problem 
for an academical prize : — Which of the two 
sets of jurists, the Roman and the English, 
has on this occasion shown itself blindest to 
the ends of justice? 

In one quarter or another, three distinguish- 
able objects appear to have been aimed at in 
the institution of this process: — 1. Providing 
for the correctness and completeness of the 
testimony taken by itself, all seductive in- 
fluence out of the question ; 2. Preserving the 
purity of it from being violated by seductive 
influence, whether terrific or alluring, on the 
part of the judge ; 3. Guarding against incor- 
rectness and incompleteness, from this or any 
other cause, such minutes as may happen to 
have been taken of it. 

Of these three objects, the first is the only 
one that appears to have met with any consi- 
derable regard under the original and gene- 
rally prevalent system of Roman procedm'e. 

In regard to the two other objects, the only 
system in which any indications can be found 
of their being looked to on this occasion, is 
the ecclesiastical branch of Anglo- Roman law. 
The deponent, after having been examined in 
the first instance by one sort of judge at one 
time and place, is, for the purpose of a sort 
of repetition (though in very general terms) 
brought before another sort of judge, a judge 
of superior dignity, at another time and place. 
The object of this change is made no secret 
of. It is to give the deponent, in tase of mis- 
behaviour to his prejudice on the part of the 
judge below, protection and redress at the 
tribunal of his superior. 

No such advantage could have been looked 
to by the framers of the French ordinance. In 
France, at any rate, if the judge before whom 
the re-examination were taken were a dif- 
ferent person from him by whom the original 
examination had been taken, he would have 
been a judge from the same bench — a judge 
of co-ordinate rank, not superordinate. But, 
if any such change took place, it could only 
be by accident: for in the ordinance it is 
assumed, or at least presumed, that, on the 
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occasion of the several successive operations, 
the learned operator is the same. * 

To the prosecution of these two collateral 
objects, a change in the person of the judge 
is an arrangement, the necessity of which 
seems obvious and indisputable. On the part 
of one and the same judge, seduction, if ef- 
fected on the first occasion, would be perse- 
vered in on the second : if, by the tenor of 
the minutes, the testimony actually delivered 
had been misrepresented at the one time, the 
misrepresentation would hardly be corrected 
at any other. 

On any such second occasion, the power of 
the check would of course be rendered more 
impressive by superordinate power on the part 
of the judge : but (though superiority were 
otit of the question) the check afforded by 
the intervention of another person, though it 
were only in the character of a witness, much 
more if in character of a co-ordinate magis- 
trate, could not but be in a very considerable 
degree impressive. 

An objection is, — the information gained 
by the first judge, including the whole body 
of drcumstantial evidence i^orded by the de- 
portment of the respondent, would be lost to 
the second judge. The objection is good in 
itself; but, by the legislators in question, not 
receivable. For under their system, be the 
number of judges by whom the evidence is 
decided on ever so great (and, were it not 
for the expense, the notion there is, or at least 
was, that there could never be too many,) no 
more than one of them is ever to set eyes on 
the evidence, or any species or part of it. 

Henceforward, then, in speaking of this se- 
curity, let us consider it in its application to 
the first object only; viz. the making better 
provision for the correctness and completeness 
of the testimony, by affording opportunity for 
the delivery of amendments on the ground of 
their having presented themselves since the 
time when the original mass to which they 
are applied was delivered. 

On the principle of utility, the course which 
presented itself as proper to be taken in re- 
lation to this point, has been already brought 
to view : in the first instance — (to prevent, 
in case of mala JideSf mendacity-serving recol- 
lection, and at any rate to save unnecessary 
delay, vexation, and expense) — interroga- 
tion on all sides vivd voce, if practicable: then 
(if by the judge deemed necessary for the as- 
sistance of recollection, and not otherwise,) 

• Predicated of the recolements only: implied 
probably of the confrontations. In regard to the 
recolement^ in the first draught the identity was 
pointedly insisted upon : ^^ que le meme soit 
commis pour faire le recolement.** (Art. 4.^ In 
conclusion the point was taken off—'* que le re- 
colement se fasse par devant lui,'*— probably in 
contemplation of casual impediments. — Proems 
Verbal des Conferences, p. 176, «dit. Lowrain, 
1700. 
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iBterrogation on all sides ex scripto: then 
again, interrogation vivd voce ad explicandum, 
if deemed by him necessary for explanation 
of the scriptural testimony so obtained in the 
second instance, and its reconciliation with 
the original or first extracted mass of vivd voce 
testimony, according to the minutes taken of 
it : the tiiird again, if deemed by the judge 
necessary for the clearing up any doubts or 
differences remaining, according to his con- 
ception, upon the face of the two first, — and 
not otherwise : in each succeeding instance, 
the opportunity afforded, in case of special 
and adequate reason, but in no instance, of 
course. 

By what description of persons, on each such 
occasion, it seemed proper that the process of 
interrogation should be performed, has also 
been brought to view : a system of all-com- 
prehensive interrogation having on that occa- 
sion been proposed, as alike adapted to all 
sorts of causes : to all parties having a dis- 
tinct and opposite interest, the fiiculty to be 
considered as belonging de jure : as likewise 
to the judge : and to extraneous vritnesses, 
not without special allowance from the Judge, 
for special cause, in a case of difficulty. 

If, with or without such supplemental and 
extraordinary (though regular and established) 
examinations, a suggestion should be presented 
from any of those quarters, urging on special 
ground the propriety of receiving from any 
such deponent an alleged amendment to his 
already delivered testimony, — better the door 
should (at any time before judgment, or even 
before execution) be opened, though out of 
time, than that incorrect or incomplete evi- 
dence should prevail, and misdecision and ul- 
timate injustice be the consequence. 

On these conditions, and these conditions 
only, does any operation analogous to the re- 
petition or recolement of Roman law present 
itself as conducive to the ends of justice. 

On the contrary, if no such special demand 
for re-interrogation should present itself, to 
what end have recourse to any such process ? 
the delay, vexation, and expense attached to 
it, would be so much inconvenience in waste. 

In any sort of cause, so to order matters as 
that the performance of the operation shall 
be matter of necessity, is entailing upon the 
public a certain and constant inconvenience, 
for the sake of a casual advantage. 

And if one such re-examination must come 
of course, why not another ? and so on, an- 
other and aAother without end ? 

In the three forms or stages of examination 
above proposed (vivd voce once for all, or pri- 
mary ; ready- written ; and vivd voce explana- 
tory,) — the application for each succeeding 
examination has been supposed to originate 
with one or other of the parties : the demand 
being presented, in the case of the second 
examination (the object of which is to afiR>rd 



the necessary time and opportunities for re- 
collection, and opportunities of investigation 
and arrangement) by the nature of the case ; 
in the instance of the third examination, by 
some casual inconsistency, real or apparent, 
between the two preceding ones. 

In the present instance, the object to be 
provided for is that of a casual recollection, 
or alleged recollection, on the part of the de- 
ponent himself — operating in correction or 
completion of the deposition antecedently de- 
livered. Supposing such alleged recollection 
sincere and real, no doubt surely can be enter- 
tained of the propriety of its being received — 
no reason suggested why deception, and con- 
sequent misdecision, should be admitted, for 
want of lights attainable from this quarter 
and in this mode, any more than for want of 
lights attainable firom any other quarter or in 
any other mode. 

In fact, it is firom this quarter and in this 
mode alone, that it was the object of the Ro- 
man institution of recolement to throw lights 
upon the cause : for it is only in the case 
where the application proceeds from the quon- 
dam deponent himself, that any addition is on 
this occasion made to his evidence. Do you 
persist in your former evidence ? If his answer 
be in the affirmative, no fresh interrogatory 
is put to him. If indeed his answer be. Yes, 
but my wish is, that an addition be made to 
such or such an effect, or that an alteration 
be made to such or such an effect, — then in- 
deed, if in what he says on that occasion there 
be anything which in the conception of the 
judge requires elucidation, notliiug can be 
more natural, or frequently more necessary, 
than that question should succeed question, 
until such a set of answers as shall have ap- 
peared productive of the requisite degree of 
distinctness, have been obtained. This being 
the case, a recolement exhibits, as it may hap- 
pen, the characters of an additional examina- 
tion, or those of a pure and simple confirmation 
of the testimony delivered on a preceding one» 
according to circumstances. 

The fiixation of an interview on purpose, at 
a more or less distant period of time,, for the 
purpose of affording an opportunity for alte- 
rations in testimony, whether the deponent 
applies for it or no, and whether the judge 
thinks it of any use or no, forms a strange 
contrast with the blind confidence reposed in 
the Roman, judge in so many other respects, 
especially in that of the total absence of pub- 
licity. The power of the judge being left 
without controul in so many other points, the 
coercion imposed upon him in this respect may 
be numbered among the inconsistencies of this 
system, as well as among the incongruities. 

The capital feature, the radically pernicious 
and corruptive feature, of close secrecy, being 
established, partly upon avoidable grounds, 
partly upon unavoidable ones — partly for the 
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obfttraction it afforded to mendacious inven- 
tion, partly for the facility it afforded to corrupt 
judges for doing as they pleased ; the pretence 
it afforded for a regular addition to the mass 
of official and professional profit in the shape 
of fees, had probably at least as large a share 
at any other circumstance, in the composition 
of the mass of psychologiod and final causes.* 
For, that the expenses of criminal procedure 
were considerable, and that, by the particular 
operation here in question, a considerable ad- 
dition was made to the aggregate mass, are 
fiurts sufficiently established. 

Moreover, if in any one sort of cause, why 
not in every sort of cause ? Is there any one 
sort of cause in which it may not as well 
happen to a man to forget a fact at one time, 
to recollect it at another time, as in any 
other ? The principal circumstances on which 
the demand for recoUection-time is apt to 
depend, are, 1. Impress! veness of the trans- 
action (t.«. its relative importunce in the eyes 
of the percipient Mritness ;) 2. Complexity ; 
and 3. Remoteness or staleness. The degree 
of these respective qualities being given, the 
natural resiUt should be, that the transac- 
tion should be more correctly and completely 
present to the mind at any antecedent point 
of time, than at any subsequent one. True : 
and so it will be in general : on the other 
hand, in virtue of the principle of associa- 
tion, so it will now and then happen, — so 
in every man*s experience it does happen, — 
that a circumstance which at one time will 
not present itself, notwithstanding the sin- 
cerest and most anxious search that can be 
made for it, shall, by means of some train of 
ideas with which it has happened to it to 
have associated itself, be brought up, as it 
were, by accident, at some subsequent point 
of time. 

At any rate, — on whatever it may be that 
the demand for opportunity of amendment 
may happen to depend, — what it never does 
depend upon is the nature of the cause, as 
characterized by any such terms as criminal 
vnd dvil, criminal and non-criminal. If, 
therefore, it be fit that the opportunity be 
afforded in all criminal cases, so is it in all 
other cases. ' 

No (says somebody :) it is not that in cri- 
minal causes the probability of a demand for 
recollection is greater than in non-criminal 
ones ; but that, should the mischief of mis- 
decision take place for want of recollection, 
for want of that amendment which the re- 
collection would have given to the aggre- 
. gate mass of evidence, this mischief is much 
greater in the one case than in the other, and 
consequently creates a greater demand for this 
as well as all other securities that present a 
chance for the prevention of it. 

* See the Ordinance, its commentators, and 
the Cautes CeUbres-^ passim. 
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True : but, in the first place, all that can 
be admitted in regard to the superior impor- 
tance of criminal causes, as compared with 
non-criminal ones, resolves itself into this, 
viz. that, upon an average of all sorts of each 
description, the importance of a criminal suit 
will be greater than that of a non-criminal 
one. But, this being admitted, it will not 
be the less true that there will b^ many and 
many a non-criminal cause superior in impor- 
tance to many and many a criminal one. 

In the next place, whatever be the supe- 
rior importance of an average criminal cause, 
it will never follow, either that, in a crimi- 
nal cause^ recollection-time, with the delay, 
vexation, and expense attached to it, should 
be given where it is not wanted ; or that, 
in a non-criminal cause, it should be refused 
where it is wanted. 

It certainly is not in every instance, in 
every individual instance, that the need of 
this opportunity presents itself. In English 
law it is not granted, eo intuitu, in any in- 
stance. 

If this be true, it might surely have been 
sufficient so to have left the door open to it, 
as to have rendered it obtainable on special 
order of the judge, either of his own mo- 
tion, or at the application of the deponent 
himself, or of some other person having an 
interest in the correctness and completeness 
of his testimony. -f 



•f* In a criminal cause, the ground of the ques- 
tion will be apt to admit or very considerable 
variation, acoordin|f to the deponent's station in 
the cause ; the station of a detendant, or that of 
an extraneous witness : a defendant, exposed to 
punishment (and that perhaps capital,) or a wit- 
ness, exposed to no such danger, nor anything 
at all amproachinff to it. 

It is mim a defendant that, in case of his be- 
ing guilty, mala fides is next to certain. From 
an extraneous witness, in so far as the tendency 
of his testimony is to criminate the defendant, 
the absence of mala fides may be presumed to 
be not much less certain ; criminative peijuiy, in 
capital cases at least, bdng happily among the 
rarest of all crimes. 

In this station, at any rate, the penalties for 
blameable falsehood, especially on the crimina- 
tive side, being everywhere so heavy, — ^falsehood 
on that side is not to be presumed as a matter of 
course. 

The distinction is materiaL It is on the side 
of the extraneous witness only, that the proba- 
bility, comparatively spealdng, of honest recol- 
lection (viz. oblivion or non-recoUection at one 
time, and deposition accordingly, followed by 
true and corrective recollection) is considerable. 

On the part of a defendant who is guilty (as, 
under the worst svstem of criminal procedure 
that ever was established, a vast minority of the 
whole number of persons prosecuted always have 
been)~on the part of a guilty defendant, an ap- 
plication for liberty to amend his deposition will 
commonly have tms origin : — Revolving in his 
mind the testimony he ms been delivering, this 
or that fact or circumstance will present itself to 
him as being disproved and rendered untenable 
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§ 2. Faculty ofamendmentf in what cases 
refused in English Equity practice. 

If the practice of English equity courts he 
tried by the standard which we have now 
laid down, it will be found inconsistent in a 
most extraordinary degree. 

In equity, a deposition is sometimes called 
a deposition, sometimes not. I shall begin 
with the depositions which are not called 
depositions, and then go on to those which 
are. 

I. Depositions called answers, containing 
the testimony of a party on one side, viz. the 
defendant. 

In some instances, the equity courts have 
allowed a defendant to amend his answer : and 
in all those instances they have done well. 

In other instances they have refused this 
liberty : and in all these instances they have 
done ill. 

In the sort of thing called an answer, two 
instruments of very different kinds are con- 
founded : I. Claims, or demands ; viz. on the 
part of a defendant (for a plaintiff in equity 
never makes answers,) counter-claims, coun- 
ter-demands ; and 2. Responses, in the way 
of testimony, extracted by the interroga- 
tories. 

On this occasion, as on many others, to 
refuse to a man, at any time, the fiMSulty of 
preferring any such claims as he conceives 
himself able to make good in law, is manifest 
iniquity. A claim may indeed be ill-timed ; 
and, on that ground, the reception of it may 
with propriety be refused at that time. But 
that is not the ground of refusal here ; for, in 
a variety of instances, amendments to answers 
have been permitted. 

Rational cause, none : probable historical, 
psychological, final cause, desire of making 
business. Lict it not be thought that the 
counter-claim, be it what it may, would never 
be entertained. No claim can be framed so 
unreasonable as not to be received ; but there 
roust be another suit for it. File your bill, 
defendant ; change yourself into a plaintiff, 
and treat the court with a fresh suit : that 
yon may do, and welcome. 

To refuse to a roan ^hose testiroony has 
been incorrect or incomplete, the liberty of 
making it correct and complete, is iniquity 

by counter-evidence, either ab intra or ab extra : 
by its inconsistency with some fact, true or false, 
of his own advancing, or with some fact suifi- 
denUy established by evidence from some other 
source. In these circumstances, opportunity of 
amendment being then presented to him, he will 
be apt enough to embrace it : why ? Because 
some scheme nas occurred to him, by means of 
which he hopes to get rid of the inconsistency, 
and make up his statement to such a consistence, 
as that, though in many points it be false, it may 
in the matenal pdnts afford him a chance m 
being believed. 
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equally gross, and something worse : it is 
producing the effect of Mse testimony, with- 
out incurring the punishment. 

Oh, but, instead of adding truth to CUse- 
hood, he may add falsehood to truth. 

Answer I. The objection, if good in any 
instance, would be good in all instances. Yet 
still your cases are open to applications for 
this liberty. 

Answer 2. What if that which he now 
vnshes to add be false, —are you under any 
obligation to believe it ? The second depo- 
sition, will it prove inconsistent with the 
first ? Inconsistency is one of the means of 
detecting falsehood. 

Answer 3. On an indictment in the King's 
Bench for an assault, the same deponent, the 
prosecutor, tells his story three or four times 
over : three or four times, on the occasion 
of so many stated inquiries, besides any num- 
ber of casual times on the occasion of the 
first of those three or four inquiries. 

But when, in order to make the amend- 
ment, a part of the answer is obliterated, the 
inconsistency does not appear. It is only in 
one of two modes of amendroent that this 
can happen : nor in that can it happen, but 
by your fault. First you roake the inconve- 
nience, and then you plead it. 

The aroendment which the defendant wishes 
to make, — the tendency of it may be to his 
advantage, or it may be to his adversary's ad- 
vantage. In the latter case, the iniquity is 
doubled : you will not suffer the defendant to 
speak truth — you will not suffer the plaintiff 
to have justice. 

«* An answer/' it is said, " shall not be 
amended, after an indictment for perjury, 
preferred or threatened, in order to avoid the 
indictment."* ** Upon a motion to amend 
a schedule to the defendant's answer, an in- 
dictment for perjury having been preferred, 
or at least threatened, the Lord Chancellor 
refused to interfere, although he took it to 
be dear that the defendant did not intend 
to perjure himself, as he had no interest in 
so doing. The question would be proper be- 
fore the Grand Jury, who, if they diought 
the defendant did not intend to perjure him- 
self, would throw out the indictment: on 
the other hand, if there were ground for the 
indictment, it would be wrong for him to 
interpose." 

" The reporter" (says a note) " has been 
informed, a similar application had been re- 
jected a few days before, in the case of Vaux 
V. Lord Waltham, where, however, the Lord 
Chancellor seemed inclined to grant the mo- 
tion, if the affidavit had clearly shown it to 
be a mistake." 

The amendment not made, the Grand Jury 
would have found the bill or thrown it out : 
and the amendment made, what should have 
• Bio. Oh. Rep. L 419. 
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hindered them from doing exactly the same 
thing? If thoie to whoie prejudLce the re- 
fiisal operated had not heen thus injured, in 
what way, unless hy positive and nee^ess 
institution, would the authority of the Grand 
Jury have been obstructed ? 

Observe the wavering : a natural effect, 
where reason is unknown, and precedents, 
as usual, opposite. Observe too the process : 
testimony actually received, to know whether 
testimony, and from the self-same person to 
the self'Same point, shall be allowed to be re- 
ceived : folios upon folios written and received, 
to know whether a word or two of the words 
contained in them shidl be received. 

On this footing stands the business of repe- 
tition, or of making amendments to answers, 
in the practice of English, equity. By what 
combination of power and industry could it 
have been placed on any footing more fiivour- 
able to the maintenance of profitable uncer- 
tainty, — less fiivourable to the extraction of 
truth and the maintenance of justice ? ** Shall 
the amendment be permitted?" is a point al- 
ways subjected to contestation. But, if it be 
received, it is received in the mode in which 
fidsehood receives as little discouragement as 
it can receive : — no room for ulterior inter- 
rogation — no room for vivd voce scrutiny. 

Besides whatever number of unreported 



cases that may remain lost to the world, ca- 
rent quia vote sacro, the books afford I know 
not how many reported ones : in some of these 
the liberty was granted, in some refused: and, 
upon the whole, the man of law may read for 
his encouragement, and the suitor, if he has 
eyes for looking into such books, to his dis- 
may, that '< there are no certain rules for 
amending answers.*' * 

Take a case in which the object of the de- 
fendant in his amendment was to speak, not 
in the simple character of a deponent, recol- 
lecting himself, correcting himself, and de- 
livering confessorial testimony, but in the 
mixed character of a deponent and a party 
defendant, delivering self-serving testimony, 
asserting a fact for the purpose of grounding 
on it a fresh counterclaim. At a time subse- 
quent to that of the putting in the answer, 
ite hct virished in this way to be brought to 
view had taken place. The feet is true : is 
the defendant to be suffered to allege it? 
The claims founded on it are just: is he to 
be suffered to take the benefit of them ? Not 
he, indeed. And why is he not? because he 
would have his due a year or two sooner : 
because the man of law, in all his hundred 
shapes, would thus be defrauded of his prey. 

*' To order the cause to stand over, till a 
new bill, in which the fact can be put to issue. 



*1. Answer not to be mended after 1 
issue joined. J 

2. Libertv given to defendant to a-' 

mend her answer, she being sur. 
prised therein. 

3. Defendant, having by answer oon.^ 

sented that an award made by 
her father might be oonfirmea, 
prayed she might amend her an- 
swer, she having made oath that 
she never read the award, and 
that her answer was prepared by 
her father, who had wronged her 
intheawara. Motion denied per 
Cur. 

4. There are no certain rules about' 

amendments of answers, forthose 
amendments are in the discretion 
of the court. 
& An answer may be amended even 
after a prosecution for nerjuiy 
commenced agamst the defendant 
for what he has sworn in his an- 
swer, where it plainly appears to 
be a mere mistake. lb. 

6. Where an answer not allowed to 

be amended, barely upon thei^. 
fidavit of the defendant 

7. Liberty given to amend an answer' i 

so as to explain an admission 
therein of assets. 

8. Answer allowed to be amended 1 

bv adding facts. / 

9. Liberty ^ven to defendant to aA 

mend his answer by striking out I 
the admission of the plaintiff's [ 
pedigree after publication. j 



Chettle V. 1 n p«- t 
Chettle. ; 9 Car. I. 

Chute V. \ Mich. \ 
■ Lady Dacres. J 16 Car. II. ) 



Foth. 10. 

1 Ca. in Chan. 29. 
Freem. Rep. 173. &C 



ShS'- 5B«»tl792 2Vem.434 



Woodgatc V, 



pSg^'^-} East 1740 Barnard Rep. 60. 



B). 



lb. 



Dagly V. 
Crump. 

Bedford v. 
Wharton. 

Kingscotev. 
i^anisly. 



lb. 



lb. 



lb. 

lb. 
rl Dick. Rep. 36; sed 



^ f 1 Dick. Rep. 36; sed 

} July 1719 •{ vide Roberts v. Roberts. 

J ^ (2 Dick. Rep. 673. 

} May 1742. 1 Dick. Rep. 84. 

I June 1773 2 Dick. Rep. 485. 
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be broiiglit to a hetring with the original 
suit/' — this is what» in the eyes of the then 
learned, and since by such learning ennobled, 
treatise- writer, '* seems to be the proper 
way.*' Suitor, would you grudge your bun- 
dred pounds, or your two hundred pounds 
(supposing you to have it) ? Can you be so 
unreasonable, when you are informed that, 
in the eyes of the same supremely learned 
person, a bill for this purpose seems to be in 
the nature of a plea puis darrein continuance 
at common law? — so that equity, it seems, 
consists in catching with avidity at every pre- 
tence for the manufacture of delay, vexation, 
and expense, that can be found in the store- 
house of the special pleader. The fact is ready 
to be seen, but the man of law is not yet 
ready to see it: the parties must first have 
been under a fresh course of vexation and 
pillage for a few months or years. All this 
while, observe that, by the plea puis darrein 
continuance, the party receives the benefit of 
a fresh fact without the misery of a fresh suit : 
. and the proposal here is, that the party shall 
not have the benefit of any fresh fact without 
a heatt suit: such is the logic, such the mo- 
rality, of this learning: such is the improve- 
ment made upon common law by equity. 

Think of what any one suit in equity is ; 
think of what an additional suit must be ; and 
think of the judge who would force men into 
it for such a cause 1 

Objection. — Was it not your own plan, 
that the making or not making amendments 
to testimony should be committed to the dis- 
cretion of the judge? — Yes: on the suppo- 
sition that the testimony is collected in the 
mode acknowledged to be the only good one, 
viz. by interrogation vivd voce. Why? Be- 
cause this mode, though so much more trust- 
worthy than every o&er with reference to 
the direct ends of justice, involves a sacrifice 
in the ymy of delay, vexation, and expense. 
But, in the case where under the tedmical 
system the fiiculty of amendment is so often 
refused, — in the case of the answer in equity, 
amendments might succeed one another in 



any number without addition to the expense. 
The amendment not being to be subjected in 
any case to interrogation, the transmission of 
the few lines, or few words, that in such a 
'case would be necessary, would not be at- 
tended with any expense worth regarding — 
(fiictitious expense excepted, to which of 
course there are no bounds.) The receiving 
it quietly without argument, would not be 
attendea with any expense. What creates 
the expense, is the dispute whether it shdl 
be received, after it has been received already 
for the purpose of the dispute. 

On the proposed plan, everjrthing turns 
upon the proportion between the advantage 
in respect of the direct ends of justice, and 
the inconvenience in respect of delay, vexa- 
tion, and expense: to take measure of this 
proportion is what the judge is called upon 
to do in every case, and the only thing he 
has to do in any case. On the existing plan, 
not a thought is ever bestowed on the delay, 
vexation, and expense, unless it be in the 
manner that has been seen, for the purpose 
of giving increase to them. 

IL Depositions called depositions: contain- 
ing the testimony of extraneous witnesses. 

This case is less complex than the pre- 
ceding: claims confounded with testimony 
are here out of the question : claims are the 
claims of parties only : witnesses, as such, 
have no daim. 

Six cases relative to the amendment of 
depositions are afforded by the books :* in 
the earliest and latest the fiiculty was refused ; 
in the four others it was allowed. 

In the 4th (Greills and Gansel) the lan- 
guage of the Lord Chancellor (Lord King) 
is so consonant to the ends of justice, so dis- 
sonant to the general tenor of the language 
of law and equity, that I cannot refuse my- 
self the satisfaction of contemplating it in 
the very words : — " When it appears to the 
Court tiiat either the examiner is mistaken 
in taking the deposition, or the witness in 
making it, I think it for the advancement of 
truth and justice,, that the mistake should 



' 1. No amendment of a deposition *! Chamberlain v. 



after publication. 

2. A witness after examination sup-^ 
plies his dqxMition to inform the 
conscience of the court . i 

3b Upon afiidavit of a witness that^ 
tne examiner had mistaken him, 
his deposition amended, on ex- 
mination in court j 

4. Petition to amend a deposition 
after publication granted, the 
witness, according to order, hav- 
ing attended in court, and been 
there examined. 

I (5. Depositions Ota witness amended. | 

6L Motion to amend depositions after f 
publication refused. ( 



Pope. 
Wynn V, 



Vynn V. \ 



Penderill v. 
Penderill. 



Rowley r. 

Ridley. 
Jnf^am v. 
Mitchell. 



) & 40 Eliz. Foth. 77. 



5 Car. L 



5 Geo. L 



Nov. 1786. 
Mar. 1800. 



Foth. 77. 



Kely, Rep. 25. 



2 Dick. Rep. 677. 
5 Ves. jun. 207. 



Digitized by 



Google 



45S 



RATIONALE OP JUDICIAL EVIDENCE. 



[Book IIL 



be amended, and the sooner this is done the 
better, in regard the witness may be dead, or 
in remote parts, before the hearing : it will 
be hard and unjust to pin a witness down to 
what is a mistake, by denying to rectify it : 
as to what has been objected of the incon- 
venience of amending the deposition af^r 
publication, it was impossible to know it un- 
til publication: whereupon let the deposition 
be amended, as desired,- and the witness swear 
it over again/' 

This was the language of a man of sense 
and honesty — a spring in an Arabian desert: 
but it was not of a nature to run long. Anno 
1800, the digested index affords this note : 
*' Motion to amend depositions after publi- 
cation refused." Ingram v, Mitchell, March 
1800, 5 Ves. jun. W. 

Compare what Lord King says about amend- 
ing depositions, with all that is said and done, 
as above, about amending answers : see whe- 
ther there be anything in the situation of a 
defendant, that should render the interests of 
truth and justice less worthy of the regard of 
a Lord Chancellor than in the situation of an 
extraneous witness ; or anything in the testi- 
mony of the one that should render the rec- 
tification of a mistake in it less conducive than 
in that of the other, to the advancement of 
truth and justice. 

Compare the language of sense and honesty 
in the mouth of Lord King, on the subject of 
amending depositions, with the language of 
everybody else on the subject of amending 
answers : but of all things forget not to com- 
pare it with the use above proposed to be 
made of the pleaof/)ut8 darrein cbntinuance, 

A not the least curious circumstance in this 
business is the utter want of reference be- 
tween the cases relative to depositions and 
the cases relative to answers. Between two 
objects, in themselves so nearly approaching 
to coincidence, the difference of denomination 
seems to have raised up a barrier impenetrable 
to every learned mind. No allusion in argu- 
ments — no reference in books of practice, or 
abridgments, or indexes. The light of reason 
had shone upon the expanse, the whole ex- 
panse of the subject, in both its branches, 
firom the mind of Lord King : but it was not 
that light that was suited to the sensibility 
of learned eyes. The light shone in darkness ; 
but the darkness comprehended it not. 



CHAPTER Xin. 

OF SPONTANEOUS OR UNINTERBOGATED 
TESTIMONY. 

§ 1. /ft what cases ought uninterrogated 
testimony to be received? 
In the description given of the mode of bring- 
ing fiicts, or supposed fiicts, under the cog- 
nizance of the judge, a supposition all along, 



though tacitly, made, has been, that, for the 
eliciting of the &cts, a correspondent question 
or series of questions has been employed. To 
the best, or rather only proper mode of con- 
ducting the business, such introductory in- 
terrogations are, as has been seen, necessary. 
For what reason they are necessary, has also 
been fully shown. But, in whatever degree 
this mode is preferable in general to the op- 
posite mode, it is by no means the only one 
in use. Hence comes the necessity of another 
distinction on the subject of evidence: — 1. 
Evidence brought out in answer to questions, 
or, more shortly, evidence by examination ; 
2. Evidence spontaneous, issuing from the 
source of its own accord. 

Of this sort is that species of testimony, 
the expression of which (so much of it as is 
exhibited by one and the same deponent, uno 
flatu, in one and the same instrument) forms 
the tenor of what, in the spurious latinity of 
English law, has obtained the name of an 
affidavit. Say, then — 1. Evidence by exami- 
nation ; 2. Evidence by affidavit. 

When I spoke of the opposite form as pre- 
ferable to this, I subjoined (what was neces- 
sary to be subjoined) a mark of limitation, 
expressed by the words in general. Cases 
there certainly are, in which this mode of 
exhibiting evidence may be preferable to the 
other. Abused as it will be found to be, it 
is by no means without its use. 

As a mode of coming at the truth of the 
case, where the extraction of the truth is 
attended with any considerable difficulty, no- 
thing can be more palpably incompetent than 
the use of this irregular shape, when con- 
fronted in this point of view with the regular 
shape in which evidence is exhibited in ordi- 
nary cases. Tet evidence in this shape is em- 
ployed in a multitude of instances, and with 
indisputable advantage. It is so in English 
practice, it is so in French practice ; nor can I 
conceive how the use of it can well be avoided 
in the practice of any other political state. 

Cases, therefore, being to be found in whidi 
it is employed with advantage, what are those 
cases ? By what marks are they to be recog- 
nised ? 

The regular mode of extracting evidence 
being (with reference to the main end of pro- 
cedure, viz. rectitude of decision) the only 
tolerably competent mode in most cases, and 
not inferior to this irregular mode in any case, 
— if in any case it can be proper to resort to 
this extraordinary mode in preference — to 
depart from that which is in general the odly 
eligible mode — it must be in respect of some 
special advantage to be derived from such de- 
parture. This special advantage, if the list 
of the several subordinate ends of procedure^ 
(viz. avoidance of delay, of vexation, and of 
expense) is rightly made up, must be referable 
to one or more of those ends. Hius fut, then. 
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we are arrived, viz. that it is only for the sake 
of some saving to be made in the articles of 
delay, vexation, and expense — one or more 
of them — that the sort of evidence called 
spontaneous, evidence by affidavit, ought to 
be received. 

What cases come within this limitation ? 
They are comprisable under the following de- 
scription : viz. cases where the extraction of 
the truth is not attended with any consider- 
able difficulty. How, then, to seardi out these 
cases? 

To quadrate with the mass of &ct8 requisite 
to be brought to view, the evidence exhibited 
in each instance must in the first place be cor- 
rect — conformable to the hata as fiuras it goes ; 
in the next place, complete — corresponding 
in its extent to that of the whole mass. 

But how to make sure of its covering the 
whole mass ? To make sure of it in each in- 
stance, a complete description of the whole 
mass requisite must be capable of being given 
in each instance. This is actually done in all 
cases where the nature and extent of the £Eict8 
sought is described and settled by pre-appoint- 
ed forms. A form of this sort, has it been pre- 
appointed by the legislator ? He has framed 
then to himself a conception of the exact pur- 
port and description of the mass of facts, the 
existence of which he wishes, for the purpose 
in question, to see ascertained: he has given 
expression to it in and by that form. Being 
according to that form, it cannot, in the le- 
gislator's own view of the matter, fail of being 
complete. 

In the drawing up of a form of this sort, two 
cautions present themselves as highly material 
to be observed : viz. 1. That the description of 
the mass of feusts to be averred shall, if pos- 
sible, be of such a description, that the aver- 
ment of it (if false) cannot be made without 
subjecting the deponent to the imputation, at 
least, of peijury ; 2. In the next place, that, 
in case of perjury, the facts pitched upon in 
this way for attestation shall be such (if pos- 
sible) as that, of the perjury, if committed, 
the nature of the case shall afford a probabi- 
lity of a mass of contrary proof sufficient for 
conviction. 

An example sufficient for the illustration 
of the above rules may be found in the case 
of an affidavit made requisite (suppose) to 
entitle a man to receive a periodical payment 
due upon an annuity granted for the term of 
another man's life. 

1. Suppose the form of the deposition to 
be in these words : — Juratus Tthe deponent) 
maketh oath and saith, that tne said Vivant 
Denom (the person in question) was living at 
the dty of Paris on the first day of this in- 
stant January. Affidavits of life, of a tenor 
not more precise than this, have, I am inclined 
to think, been received. But can perjury be 
assigned (as the term is) upon an affidavit thus 



worded ? I should much doubt it. Vivani 
Denom was no longer living at that day. 
Juratus, on being prosecuted as for perjury, 
produces a man who deposes, and that truly, 
that he, the deponent, had, previously to the 
taking of the affidavit, in the presence of Ju- 
ratus, mentioned Vivant Denom as a person 
then alive : the deposition may easily enough 
have been true: it may have been equally 
true, whether the deponent at the time of the 
above conversation believed Denom to be then 
alive, or believed, or was even certain, by the 
evidence of his own senses, to the contrary. 
Tet, after a deposition to this effect, would 
Juratus be convicted of peijury ? 

Instead of being worded as above, let the 
form run thus : — Juratus maketh oath and 
saith, that the said Vivant Denom was living 
at the city of Paris on the first day of this 
instant January, inasmuch as he (this depo* 
nent) did, on the day aforesaid, of the month 
aforesaid, at the place aforesaid, see the said 
Vivant Denom, he the said Vivant Denom 
being then alive. In this case, supposing it 
established by sufficient evidence, either that 
Denom was then dead (say, to put the matter 
out of doubt, several days before,) or that 
Juratus was in no part of France near that 
time, — so far at least as depends upon the 
wording of the form, no doubt could exist to 
prevent a conviction as for perjury. 

Among the variety of steps that come to be 
taken in the course of any system of proce- 
dure, facts in abundance may be found simple 
enough in their nature to give occasion to 
affidavits, printed forms for which might be 
framed by the appointment even of a legisla- 
tor. But, over and above the cases of this 
description, others might, from time to time, 
present themselves, in which, at the instance 
of the party calling for the evidence, a form 
might be prepared, in conformity to the above 
rules, under the eye and with the allowance 
of the judge. It would be his care to pro- 
vide that the indulgence prayed for, on the 
ground of a saving in point of delay, vexation, 
and expense, should not be purchased by too 
great a sacrifice (if by any sacrifice at all,) in 
respect of rectitude of decision, the main end 
of judicature. 

But, how commodious and eligible soever 
it may be that evidence should (to save the 
trouble of personal attendance in the course 
or on the occasion of a suit, or, where there 
is no suit, to prevent a suit) be received in 
this form in the first instance, it by no means 
follows that the evidence thus given should 
not, so long as the deponent were living and 
forthcoming, be on any subsequent occasion 
subjected to scrutiny in the ordinary mode. 
The expectation of such a scrutiny would, at 
the time of making the affidavit, be a very 
powerful check to incorrectness as well as 
mendacity— a very powerful security for the 



Digitized by 



Google 



460 



RATIONALE OP JUDICIAL EVIDENCE. 



correctnero as well as veracity of the testi- 
mony contained in it. 

At present, under the English law, no such 
check, no such security, exists — at least in 
any sort of regularity. In the case of a non- 
litigant witness, the having made an affidavit 
in regard to any fact, would not indeed ex- 
empt him from being called upon to give his 
evidence vivd voce, in the ordinary way, in 
any cause in which he might have been odled 
upon for this purpose had there been no such 
affidavit made. But as, according to the ge- 
neral rule, no defendant can be examined vivd 
voce in a cause of either kind, penal or non- 
penal, nor any plaintiff in a non-penal one, 
the consequence is, that, upon the whole, it 
can seldom happen that a person who has 
given his testimony in this unscrutinized shape, 
can look upon himself as liable to be called 
upon to speak to the same points under the 
check of the regular vivd voce scrutiny. 

At present, the only security there is for 
the truth of testimony taken in this way, is 
the prospect of a prosecution as for perjury. 
Several causes concur in rendering this re- 
medy a very inadequate succedaneum to the 
proposed eventual vivd voce examination. 

1. Where the side of the prosecution could 
produce but one witness, the prospect of pro- 
ducing by such evidence the degree of persua- 
sion requisite for conviction, would at best 
appear extremely precarious, commonly hope- 
less : in this case, the common phrase is, it 
is but oath against oath : and though it is in 
words only that the. equality is constant, in 
real amount accidental and even rare, yet 
the simplicity of the argument gives it weight 
which cannot but be expected to be in gene- 
ral prevailing. 

2. In the next place, how fully soever the 
falsehood of a statement in an affidavit may 
be put out of doubt, there cannot be, anymore 
than there ought to be, any expectation, that, 
in a case where that Msehood is regarded as 
standing clear from mendacity, a prosecution 
for perjury (supposing it instituted) would 
be followed by conviction. 

3. In the third place, this remedy (a vexa- 
tious one to the party already vexed, as well 
as severely penal to the author of the vexa- 
tion) cannot be administered but by a suit on 
purpose. 

4. In the fourth place, the satisfiiction to 
the party injured is not either immediate or 
certain, but remote and even precarious. 

On the other hand, — suppose the expecta- 
tion of an eventual vivd voce examination and 
cross-examination to hang-over a man's head, 
— an expectation to this effect would afford 
a degree of security for correctness as well 
as veracity, mudi beyond what hitherto men 
have been accustomed to experience, or so 
much as conceive. 

The expectation of this scrutiny will in no 
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inconsiderable degree answer the purpose of 
the actual application of it — as in the case of 
the declaration of property, required for the 
purpose of the income tax, alluded to in 9 
former place. 

Upon the whole, the admission of affidavit 
evidence appears to stand on similar ground 
to that of unsanctioned and thence unscru- 
tinized official evidence. In both instances, 
evidence, in a shape evidently inferior, is re- 
ceived in lieu of evidence in that shape which, 
on account of its manifest superiority, is be- 
come the ordinary shape. In both instances, 
the presumption is, that, in respect to the se- 
curity for veracity and correctness, and thence 
for rectitude of decision, the evidence which 
in other cases would be manifestly inferior, is 
not so, practically speaking (at least, in such 
a degree as to forbid the employment of it,) 
in the particular circumstances of these two 
cases. In both instances, the reason for de 
parting from the superior and regular mode, 
consists in the saving made in point of delay, 
vexation, and expense, or at any rate of vexa- 
tion. In both instances, therefore, the substi- 
tution ought to be no more than provisional; 
the superior and regular mode being liable to 
be recurred to after it, on either of two suppo- 
sitions : if the saving in point of delay, vexa- 
tion, and expense, together, is looked upon as 
not worth regarding ; or if on any particular 
account the danger of deception (whether by 
mendacity or simple incorrectness j and thence 
of undue decision, threatens to rise to such a 
pitch as to constitute a mass of disadvantage 
more than equivalent to the saving in point 
of delay, vexation, and expense. 

§ 2. How to lessen the imperfections of 
uninterrogated testimony. 

How eminently ill-adapted to every useful 
purpose testimony is when deprived of the 
security afforded by interrogation, has already 
been observed. The more imperfect it is in 
the essential part of its nature, the more di- 
ligent should the legislator be in doing what 
depends upon him towards lessening its im- 
perfections, to the end that, where the exhi- 
bition of the testimony in question in any less 
imperfect form is either physically or pru* 
dentially impracticable, it may in this una- 
voidably imperfect shape make its appearance 
under the least possible disadvantage. 

In the case where two masses of testimony 
in this form are opposed to one another, — each, 
it has abeady been observed, by the opposition 
it cannot but receive in case of falsity, serves 
as a sort of security for the trustworthiness (as 
£ur as respects correctness) of the other: act- 
ing in this respect as a sort of succedaneum, 
though a very inadequate one,. to the process 
of interrogation. 

To apply it in this character to most advan- 
tage, all that can be done for it in respect of 
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securities, is to make what provision can be 
made for it under the head of distinctness. 

The arrangements which presented them- 
selves as fiivourable to the production of this 
quality, have already been brought to vie^ 
when considered as applicable to a discourse 
of the same nature considered as subjected to 
the process of interrogation.* The application 
of them to a mass of uninterrogated evidence 
will bean operation little more than mechani- 
cal. Mutatis mutandis^ they apply of course ; 
and to discover what the mutanda are, the 
slightest glance will serve. . The requisite 
changes being made, the description of the 
arrangements will stand as follows : — 

1. The statements should be divided into 
articles, distinct and numbered. Though the 
reasons which render such distinctness de- 
sirable are the same in this case as in that of 
the questions and answers in the case of de^ 
position taken on examination, unfortunately 
the &cility of securing it is &r from being so. 
Questions naturally dothe themselves in the 
form of distinct and short and simple propo- 
sitions : if, instead of being simple, a question 
happens to be of a complex nature, it is easily 
seen to be so, and in what respect it is so : 
and it being seen that it is complex, and in 
what respect, it is commonly seen in what 
way it requires to be decomposed, in order to 
its being resolved into simple ones. Where 
the framer of the question really wishes for 
a clear answer, his wish will dispose him to 
make the question as simple and distinct as 
possible: even where it happens not to be his 
wish to obtain a dear answer (as in the case 
of a party wishing to involve the cause in 
confusion by written examinations for the sake 
of delay, or his law-agent for the sake of the 
profit to be extracted from it,) the very form 
of the interrogation, by betraying the com- 
plexity, serves in a considerable degree to be- 
tray the mala fides that gave birth to it. 

In the case of an examination, whether 
vivd voce or in writing, the most uninformed 
interrogator knows therefore where to stop, 
and does stop accordingly, before the proposi- 
tion has extended to any unmeasurable degree 
of complexity. In the case of spontaneous de- 
position — a spedes of discourse, which, not 
being broken into by questions, presents it- 
self in the form of one continuous narrative 
— the above prindple of distinctioli and divi- 
sion has no place. What, then, in this case, 
is to be done ? Suppose a professional agent 
employed, the difficulty will not be insur- 
mountable, nor very considerable : the state- 
ment being required to be broken down into 
numbered artides, the number of words al- 
lowed to be put into each artide m»y be li- 
mited. But, in many cases, it is only because 



• Vide supra, p. 383, et seq, ; and p. 437, et 
seq. 



the importance of the suit will not pay for 
the expense of the superior mode of exami- 
nation and deposition, that the inferior mode 
is here proposed to be admitted of: and if this 
costly assistance must necessarily be called 
in, the cost of it is necessarily (because the 
labour as well as skill is necessarily) much 
augmented by the substitution of this infe- 
rior mode. To inscribe a logical proposition 
within a drde of given extent, is a sort of 
geometry to which iJhe suitor, even though not 
altogether a stranger to the art of writing, 
will in genecal be incompetent. Supposing 
him indeed to have written what he has to 
write, what he has thus written will at any 
rate be divisible (though not always by him- 
self) into grammatical sentences, f 

The laws of punctuation are not so univer- 
sally agreed upon, nor so thoroughly settled, 
as that the boundary line between every two 
sentences shall in every case be beyond dis- 
pute or doubt: but in each instance — so it 
be settled (which it may always be) so long 
as there is somebody whose duty it is to set- 
tle it — the mode in which it is settled, and 
the degree of simplidty resulting from such 
mode, wiU comparatively be a matter of in- 
difference. Supposing the statement, in its 
way to the party interested, to pass through 
the hands of the judge, or a scribe acting un- 
der the direction of the judge, — such judge 
or scribe would always be able to divide it 
for this purpose into numbered articles, with 
scarce any more time and trouble than would 
be requisite for the simple reading of it. 

The above, however, in case of legal in- 
tercourse by written correspondence, is far 
from being the only or the greatest difficulty. 
In the production of an imperfectly instruct- 
ed mind, the great difficulty is, not to know 
where one sentence ends and another begins, 
but to obviate the confrision resulting from 
incomplete, inexplidt, indistinct, ambiguous, 
incoherent, and inconsistent statements. In 
the case of vivd voce examination, all these 
defects are prevented, or all material aberra- 
tion corrected, by the steady line traced out 
by the questions put, and the immediate veto 
opposed to aberrations by the judge. In the 
case of examination and deposition by written 
correspondence, this present guide is wanting: 
and, unless a professional assistant be called 
in, many will be the instances in which a 
correspondence thus carried on will be too 
rambling and irrelevant to answer the in- 
tended purpose. 



t Under the disdpline of the stamp duties, the 
number of words allowed to be put into a pa^e 
is limited, in many (if not most) instances, m 
Britain, France, and probably other countries. 

In the English translation of the Christian 
scriptures, the matter is broken down into verses, 
and it is not always that the grammatical sen- 
tence is concluded in the verse. 
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The danger of such confusion, and the dif- 
ficulty of avoiding or remedying it, will de- 
pend, in a great degree, on the greater or less 
degree of complexity in the case: and, though 
now and then a case may run out into a pro- 
digious degree of complexity, happily, in by 
far the greater number of cases, the degree 
of complexity will not be such as to oppose 
any very troid[>le8ome bar to distinctness of 
statement or narration. 

2. The deponent should speak in the first 
person, and not in the third. 

Reasons, again, the same as in the case of 
written deposition ex interrogato ; and in an 
equal degree. 

3. It is rarely that a spontaneous deponent 
can, from his own knowledge, bear testimony 
to all the facts which he may have occasion 
to allege. It will be proper therefore to re- 
quire, for the expression of his persuasion, 
different terms, corresponding to so many 
differences in the source from whence that 
persuasion is derived. 

Reason: — For the sake of comprehending 
them all alike under the obligation to abstain 
from mendacity and temerity. A persuasion 
grounded on the relation of others, or on in- 
ferences drawn by a man from the relations 
of others, or from his own perceptions (pre- 
sent or past,) cannot, in point of intensity, 
stand altogether upon a level with a per- 
suasion grounded either on his own present 
perceptions, or even his past perceptions, if 
presented to him by a clear and lively recol- 
lection. To these latter the term knowledge 
is regarded as applicable: to the former, not: 
no term expressive of any more intense per- 
suasion than what is expressed by the term 
helief. 

In the use of vivA voce exammation, a de- 
scription of the intensity of persuasion, if not 
drawn forth with sufficient precision by one 
question, may be drawn forth with greater 
precision by another or another. In the case 
of ready-written testimony, the deponent, 
having time sufficient before him to choose 
his words, may be expected and called upon 
to choose them accordingly.* 

§ 3. Ahtisive applications made of uninterro' 
gated testimony in English law. 



Of the narrow description of cases in which 
the use made of this comparatively untrust- 
worthy species of testimony may be recon- 
cilable to the ends of justice, a view has just 
been given: the occasion is now come for ob- 
serving the use that actually has been made 
of it in judicial practice. 

Neglecting for once the order of precedence 
as between the Roman and the English mode, 
the exemplifications afforded of this miserable 
species of evidence, may, for the sake of illus- 
tration, be ranged in a climax, the steps of 
• See Book L Chap. VL 



the ladder rising one above another in the 
scale of absurdity. 

1. Reciprocal affidavit evidence, affidavits 
and counter-affidavits, in the English mode : 
tfirerments on one side upon oath, liable to be 
encountered by averments on the other side, 
also upon oath. 

2. Reciprocal allegations without oath: 
averments on one side without oath liable to 
be encountered by averments on the other 
side, also without oath. Allegations relative 
to the main points in issue : allegations called 
pleadings, and in use as well in English as in 
Roman law. 

3. Ex parte affidavit evidence : averments 
upon oath, but on one side only (and without 
any fiu;ulty of encountering them allowed on 
the other side,} rendered decisive : a practice 
in use in many instances under the English 
system, but in sudi manner as to command 
not a definitive decision relative to the main 
points of the cause, but a decision, actual or 
virtual, relative to some incidental point — 
a decision giving effect to some incidental 
application. 

4. Ex parte deposition without oath, but 
not without particulariEation: deposition ren- 
dered conclusive in such manner as to com- 
mand the decision on the main points of the 
cause: exemplified in English practice in the 
case of a return to a mandamus, 

5. Ex parte deposition upon oath, but with- 
out particularization: deposition commanding 
the decision on the main points of the cause: 
exemplified in Roman practice, in the aver- 
ments called respectively Oaths purgatory, 
suppletory, &c., and in the English wager of 
law.\ 

To prove the incongruity of these several 
exemplifications of uninterrogated evidence, 
argument will not here be necessary : they 
are condemned when classed. Enumeration 
and elucidation are the tasks to which the 
present chapter is confined. 

On the historical cause of such of them as 
are applicable to the purpose of giving com- 
mencement to a maid fide cause — a cause whidi, 
under the immediate obligation of more trust- 
worthy evidence, would not have been com- 
menced, — or continuance to any cause, — of 
the psychological or final cause of these ar- 
rangements, the cause which gave birth to 
them in the minds of the inventors, nothing 
need here be said, in addition to what has been 
said under another head. The more writing, 
the more business: the more business, the 
more profit — the more delay, vexation, and 
expense, at the charge of those whose inte- 
rests are not regarded ; but the more profit 
to those whose interests alone were ever the 
real objects of regard. 

Of such of them as establish, for the ground 
of the ultimate decision, sudi bad evidence 



+ Wager of law is now abolished.— JS<t 
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in concurrence with, or to the exclusion of, 
better evidence, — the psychological cause is 
not equally obvious : imbecility seems to claim 
a share equal at least to that of improbity in 
the composition of it. 

A species of evidence the most completely 
divested of all intrinsic securities for truth — 
a species of evidence standing in the very 
lowest point of the scale of trustworthiness — 
a species of evidence not fit, as we have seen, 
to be trusted to in any contested case, nor so 
much as in an uncontested one without being 
supported by the eventual fiatculty of scruti- 
nizing the same testimony in a better mode: 
such is the mode to which an exclusive pre- 
ference has been given by English judges : 
such is the sort of information, the only sort, 
which, for their own use, they will allow 
themselves to receive : such is the only sort 
of evidence on which they will ground any of 
their decisions, final or incidental, of which, 
without the clog of a jury, they assume to 
themselves the cognizance. 

When performed by the judge alone, with- 
out the benefit of that zeal and appropriate 
information on both sides, which cannot be 
expected firom any other quarter than that of 
the parties, — so sensible is the judge of the 
comparative imperfection even of the mode 
by examination, when performed in this way, 
that — as often as the importance of the cause 
or the intricacy of the question presents to 
his mind a warrant for the expense, vexation, 
and delay — he dismisses the question from 
his own tribunal, and sends it to be tried at 
another, before a very different and less expe- 
rienced judicature; for the benefit of adding 
examination by the parties to the examination 
by the judge. Affidavit work has not the be- 
nefit of any sort of examination — not so much 
as of that loose and incurious sort of exami- 
nation that may be expected from a judge's 
deputy, to whom the function of deci£ng 
upon it does not belong : affidavit evidence 
is altogether exempt from scrutiny; anl this 
is the only sort of evidence which an English 
common-law judge will ever suffer to come 
before him — the only sort of evidence on 
which he will suffer any decision of his to be 
grounded ! 

Here follow, for illustration, some of the 
principal applications of it. 

In criminaU, where the mode of prosecu- 
tion is by information, the cause is tried upon 
this improper evidence, to know whether it 
shall be tried upon proper evidence. 

In cntntnafi, — whether the mode of pro- 
secution be by information or by indictment, 
— after a trial on proper evidence, or rather 
by evidence in a proper shape, before a jury, 
the cause is tried over again upon this bad 
evidence. 

If, making no defence before the jury, the 
defendant suffers judgment to go by defiiult. 



— in case of indictment the cause u tried for 
the first time — in case of information for the 
second time — upon this bad evidence.* 

When the prosecution is by attachment (be 
it really a criminal suit, be it a non-criminal 
suit in the form of a criminal one) the cause 
is tried upon no other evidence. 

In non-arinUnaU, in all the courts, but more 
especially in the common law courts, an exten- 
sive and numerous class of causes hereinafter 
distinguished by the name of motion cautes, 
are never tried on any other evidence. 

When brought before the Chancellor in the 
form of a petition, questions relative to the 
estates of bankrupts (questions, the value of 
which may rise to any amount) are tried on 
no other evidence. f 

In every regular court, whether of the 
common law or equity class, where, in the 
course of a cause brought on in any of the 
established modes (whether indictment, in- 
formation, action, or bill,) any incidental ap- 
plication comes to be made, grounded, as in 
almost every case it must be, upon some spe- 
cially alleged matter of fact, — the fact is tried 
upon no other evidence. — N,B. Before the 
principal inquiry comes on (if destined to 
come on at all,) the fate of the cause is liable, 
perpetually liable, to be disposed of by this 
or that incidental one. 



* In the King's Bench, in case of an indict- 
ment, for example, for an assault, if the defen- 
dant, having witnesses whose partiality is in his 
favour, thi^ them capable of standing cross- 
examination, he pleads not guilty, and stands 
trial : if not, he suffers judgment or guiltv to go 
by default ; and, in mitigation of punishment, 
antecedently to his receiving judgment (say sen^ 
"tence,) he produces their testimony in the shape 
of affidavit evidence. 

So much in course is the observance of this 
policy (it would be superfluous to say by whose 
advice,) that when it is not employed, the omis- 
sion is publicly made a merit of. ''My lord, 
sentlemen of the jury, we produce our witness 
(you see) to stand cross-examination :** it de- 
pended upon us to have preserved him from it. 

This is but one out of a swarm of abuses that 
ding to the trial of a misdemeanour, as performed 
before a learned judge in the King's Bench or 
at the Assizes, in contradistinction to the trial for 
the same offence, performed before a company 
of unlearned men at the Sessions. 

-h Unless (what does not hap])en in one cause 
out of twenty) the Chancellor thinks fit to direct 
an issue ; t. «. a suit to be carried on in a common- 
law court, for the purpose of ttying the question 
(it being a question of fact) before a jury, and 
consequentlv by evidence presented in a proper 
shape, as above. But, in this case, so far from 
being a loser, the partnership is a gainer by the 
admission of the proper evidence : the trial of the 
issue being a suit within a suit : the suit with 
the evidence in agood shape beingnotsubstituted, 
but added to the suit with the same evidence in 
a bad shape. The same observation applies for 
the most part to issues sent to be tried out of the 
equity courts. 
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Why 80 exclosive a predilection for the 
worst evidence ? — why this inviolable deter- 
mination never to decide but upon the worst 
grounds ? The reason (meaning by reason 
not surely the justificative cause, of which 
sort of reason there is none — but the histo- 
rical and psychological cause) — the reason in 
this sense is not difficult to perceive, to any 
one who is not determined not to see it. 

1. Affidavit' work brings grist to the offi- 
cial and professional mill : vivd voce exami- 
nation brings none. 

2. Having extracts read from ready- written 
and manufactured testimony, when occasion- 
ally referred to in argument by a brother of 
the long robe, is comparatively an easy pro- 
cess : watching and assisting the extraction 
of testimony, in its genuine colours, and in 
all its plenitude, from willing and unwilling 
witnesses, is a task comparatively laborious. 

Two interests, two all-mighty interests, and 
both sinister ones, have therefore concurred 
in determining the arbiters of man's fate never 
to judge but upon bad grounds : the interest 
of their purses, and the interest of their ease. 
When evidence was to be received by them, 
by them who had all possible modes at their 
choice, — what mode of all modes did they 
choose ? The mode the most repugnant to 
all the ends of justice — the mode the most 
lucrative and most easy to themselves, their 
dependents, and their friends. 

Nor is it in their power to plead in self- 
defence, that this bad mode of extraction is 
employed by them to save the delay, vexa- 
tion, and expense, which might be the con- 
sequence of requiring the testimony to be 
delivered vivd voce. 

He whose testimony is desired, — let him 
be all the time within view of the great hall, 
and all the time known to be so ; let him be 
the whole time in court, as the several at- 
torneys of the court, for example, always are 
supposed to be, and sometimes are ; — would 
any judge of the court suffer the man to be 
examined vivd voce, instead of receiving the 
testimony in the shape of affidavit evidence? 
— Not he indeed. 

One of their rules is — You must give the 
best evidence the nature of the thing admits 
of. Behold in this example one specimen of 
the regard paid to the engagement taken by 
that rule ! 

Cases there are, and happily to a large ex- 
tent, in which the choice in question — the 
choice of the form to be given to evidence, 
was not open to them. In these instances, 
and in these alone, they did consent to re- 
ceive it — consent, as it were per force, to 
receive it in some less improper shape. But 
in every instance (one excepted, of which 
presently, in which choice was absolutely 
chained,) they took effectual care not to be 
sufferers from the exchange. 
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A rule, not (like the other) proclaimed, 
but observed, and with a degree of fidelity 
with which no rule ever proclaimed is ever 
observed, is, never to suffer the light of evi- 
dence to find its way directly to the eye of 
the judge : never but through some impure 
medium, by which one part is absorbed, an- 
other part distorted into false colours : writ- 
ten affidavits, through the pen of one sort 
of lawyer — an attorney; written answers 
through the pens of two sorts of lawyers (a 
barrister being forced upon the party by mo- 
dem regulation, to make up for the assumed 
untrustworthiness of the attorney:) even 
vivd voce testimony delivered in that pure 
state to the jury, must first have been mis- 
represented, curtailed, and added to, by the 
venal eloquence of a lawyer hired for the 
purpose, whose falsehoods and sophistry it is 
part of the duty of the judge (if he happens 
to be in the humour), to persuade them, if 
possible, to blot out of their minds. 

What if any unlearned judge — what if 
any court of conscience — what if any jus- 
tice of peace — were to take it upon them to 
try a cause upon affidavit evidence ? Even 
in the way of supposition, the idea is scarce 
endurable. Absurdity thus palpable, iniquity 
thus flagrant, never yet found its way into 
the practice, scarcely into the imagination, 
of any unlearned judge. To try causes with- 
out any evidence but such as is unfit to be 
received in any cause, is among the uncom- 
municable (in this instance the happily un- 
communicable) privileges of learned judges. 

Decisions of unlearned judges, decisions of 
justice of the peace, are quashed without 
mercy — quashed for no reason, quashed on 
no pretence, except that, what no law had 
ever ordered them to do, they had omitted 
to do, viz. to set forth the evidence.* Set 
forth the evidence? — to what end ? Unless 
they had omitted the ceremony of an oath, and 
usurped the privilege of granting the men- 
dacity-licence so regularly granted by their 
learned superiors, was there any danger of 
their grounding their decisions on any evi- 
dence so bad as the only evidence which 
those their superiors ever suffer themselves 
to hear ? No : nor so much as a possibility 
of it 

When a course of guilt rendered necessary 
by ill-constructed laws, and become invete- 
rate by habit, is become so familiar to the 
eye as no longer to be productive of any per- 
ceptible sensation ; men, though in the thea- 
tre of justice accustomed to talk morality, as 
a poor player in the like character might do 
upon the stage, — such men will, like the poor 
player, sometimes forget their part. The men 
I have in view shall not be named by me ; 



* Bjr 3 Qeo. IV. cap. 23, a general form is 

S'ven tor the record of convictions, tt requires 
e evidence to be set forth. ->£d 
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they are particular men, and there are more 
than one of them : I was never set against 
them hy any the least cause of enmity ; en- 
mity, had there ever been any, would long 
since have been extingnished in the grave ; 
they would scarcely, were they alive, regard 
the observation so much as a token, or even 
as a cause of displeasure : but I will not, on 
this occasion, refuse to mankind the benefit 
of this my testimony. Oftentimes have I ob- 
served them, while affidavits have been read- 
ing, looking about to their brethren on the 
bench, or across the court to their qnondam 
brethren at the bar, with sympathetic nods 
and winks and smiles, noting perjury, and 
treating it as a good joke. Such, while suitors 
are men, and while judges are men, must be 
the consequences of affidavit evidence. These 
were old men — I was then a young one : youth, 
where there is any virtue, is the season for 
it: virtue, at a distance from temptation, 
may be practised without difficulty. What- 
ever be the cause, well do I remember that 
no such jokes, especially when followed by 
such marks of relish, have ever met my eyes 
or ears without exciting a mixed sensation of 
disgust and melancholy. 

Are judges insensible to the impropriety of 
this species of evidence ? No : they are not 
insensible of it. How often have I not heard 
them speaking with displeasure of the task 
imposed upon them, or attempted to be im«- 
posed upon them, of trying a cause by affida- 
vits! Why then submit to it at all ? Because, 
in certain cases, like so many other unpleasant 
tasks ^unpleasant, at least, in proportion to a 
man's love of justice,) it stands imposed upon 
them by the inviolable law of usage. 

When the decision is by a judge without a 
jury, could not the examination be carried on 
without a jury likewise^ at the same time 
carried on in other respects as if there were 
a jury to hear it, and decide upon it ? Oh no: 
not for the world. Was ever proposition so 
extravagant ? Littleton, with Coke upon his 
back, would rise out of his grave to protest 
against it. 

Locke, in his Essay, speaks of a student 
in the art of dancing, who could not practise 
unless an old trunk he had been used to see 
in the rooms, were in the particular place he 
had been used to see it in. An English judge 
would not know how to lend an ear to the 
examination of a witness, unless he saw a 
dozen tradesmen sitting in the box in which 
on these occasions he had been used to see 
them. 

So much for affidavit evidence. Bad as it 
is, this species of evidence must be acknow- 
ledged to be a great improvement on the sort 
pf information to which, in all incidental, as 
-well as initiative applications, the effect of 
evidence was at that time, and still continues 
io be, given, in the courts established on the 
Vol. VL 



Roman model, in most parts of the continent 
of Europe. 



•> CHAPTER XIV. 

GENERAL VIEW OP THE INCONGRUITIES OF 
ENGLISH LAW IN RESPECT OF THE EX- 
TRACTION OF EVIDENCE. 

Taking the ends of justice, and, in so far as 
any contrariety or opposition is discernible' 
on the part of any one as compared to any 
other, taking the aggregate interest of justice, 
as constituted by the preference due to this 
more important end, — the above rules, are 
they conformable to those ends ? If yes, every 
arrangement contrary to any one of them, is, 
pro tanto, contrary to the ends of justice, and 
(in so far as the ends of justice meet with 
regard on the part of those on whom the 
state of the law depends) wiU not be suffered 
. to continue. So many instances of departure 
from the above rules, so many instances of 
incongruity in the established practice. 

To any one to whom the general spirit of 
the established systems (which is as much 
as to say, the existing modifieations of the 
technical system) is known, it must already 
be pretty apparent, that whichsoever of thera 
be taken, and subjected to this test of pro-, 
priety, >vill be found altogether incapable of 
abiding it. 

Retierred to this test, the incongruities of 
the Anglican modification of that system will 
be found more numerous and more flagrant 
than those of any other. Not that it is upon 
the whole more adverse, perhaps, than every 
other to the ends of justice ; but that the 
others, or at least its grand rival the Roman 
system, being in its deviation from the rule 
0^ right more uniform, those of the Anglican 
system will be found more numerous, mortf 
diversified, more inconsistent, and, in respects 
of their inconsistency, upon the whole more 
revolting to the scrutinizing eye. 

As to the possible modes of incongruity, or 
deviation firom the track marked out by the 
ends of justice, — in this part of the course,- 
as in every other, they are of course innu- 
merable. Imagination being here at fault, it 
is to observation that we must have recourse 
for examples. Directed to the field of English 
procedure, observatipn will accordingly afford 
us but too ample a stock. At every line it 
will become more and more evident, that, 
taking altogether the arrangements which 
will be referred to, or brought to view, it is 
scarce possible that, in the framing of them, 
any sincere regard should ever have been had 
to the ends of justice. 

The standards of congruity, and thence the 
tests of incongruity, having already been 
established, no more remains to be done at 
pr£8ent^ than, upon a view of the several 
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leading arrangements of Anglican procedure 
(so far as the present part of the subject is 
concerned,) to mark out — in the first place, 
the several incongruities, — in the second 
place, the several institutions in which they 
have respectively been exemplified. 

The following are the heads under which the 
principal incongruities belonging to this part 
of the field of evidence appear reducible : — 

1. Receiving testimony in the ready-writ- 
ten, that is, the less trustworthy, form, with- 
out any regard to expense, vexation, and 
delay ; and thence, in instances in which the 
sacrifice af the direct ends of justice is pure 
and simple, uncompensated by any saving or 
advantage, having respect to these incidental 
or collateral ends. 

2. Receiving testimony exempt from that 
security which is afforded by punishment 
against mendacity and temerarious fitlsity; 
and that in cases in which punishment is 
applicable for that purpose, with no less pro- 
priety than in any of the other cases in which 
punishment is actually thus applied. 

3. Receiving testimony exempt from that 
security which is afforded against mendacity 
and temerarious falsity by the sanction of an 
oath ; and that in cases in which that sanction 
is applicable for that purpose vtdth no less 
propriety than in any other of the cases in 
which it is actually thus applied. 

4. Receiving t^timony, whether in the 
viva voce or the ready-written form, exempt 
from that security which is afforded as well 
against mendacity and temerarious falsity as 
against undesigned incorrectness and incom- 
pleteness, by the faculty of special interro- 
gation, especially by or on behalf of the party 
adverse to him by whom the testimony has 
been called in ; and this too not on any such 
score as that of a regard to preponderant in- 
convenience in the shape of expense, vexation, 
and delay. 

5. Receiving testimony (yivd voce testi- 
mony) in secret — t. e. without the benefit of 
publicity, in cases in which no ground of de- 
mand for secrecy applies : in cases in which 
the general advantages attached to publicity 
do not stand counterweighed by any of the 
inconveniences which, in the shape of vexa- 
tion, are apt in particular cases to result from 
the employment of that security. 

6. Receiving testimony (vivd voce testi- 
mony) in public, in cases in which either no 
considerable advantage results from the em- 
ployment of that security, or such advantage 
(if any) is outweighed by the inconvenience 
resulting, as above, from the employment of 
that security in particular cases. 

7. In the case of testimony delivered vivd 
voca; neglecting to make any express provi- 
sion, or any provision at all, for recordation : 
and — where, without any such provision, 
such means have actually been brought into 
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existence as it were by accident — making no 
adequate use of them, but suffering evidence 
of a less trustworthy, and comparatively 
highly untrustworthy, complexion, to be em- 
ployed, and even to the exclusion of the most 
trustworthy sort above mentioned. 

8. Providing to causes of one denomination, 
viz. criminal causes, one mode or plan of col- 
lection ; to causes of another denomination, 
viz. civil causes, another mode or plan of col- 
lection altogether different : allowing, at the 
same time, the same individual case to be 
inquired after in either or both of those widely 
different modes. 

9. Applying to suits of the same denomi- 
nation (viz. criminal causes,) modes or plans 
of collection altogether different, according as 
this or that arbitrarily allotted sub-denomi- 
nation happens to have been given to them, 
such as incfictment, information, attachment : 
allowing, at the same time, the same indivi- 
dual case to be inquired after in any one, or 
in several together, of those modes ; amongst 
which, as compared one with another, the 
difference is again extremely vidde. 

10. Applying in like manner to divers suits, 
all comprehended under the same general de- 
nomination of civil suits, modes or plans of 
collection altogether different, according as 
this or that arbitrarily allotted sub-denomina- 
tion happens respectively to have been given 
to them, such as action, bill in equity, petition 
in bankruptcy, suit in ecclesiastical court: 
allowing here also the same individual case 
to be inquired after in any one, or in several 
together, of those modes ; amongst which the 
difference is again extremely wide. 

11. Applying, in the course of the same 
suit, modes and plans of collection altogether 
different, according as the fact or question 
forming the subject of inquiry were the prin- 
cipal, or an incidental one, and the inquiry 
thereupon considered as definitive, or but 
preparatory : and this, although in both the 
importance be exactly the same, the fate of 
the cause being as effectually determined by 
a decision on the incidental question, as by a 
decision on the principal question. 

12. Rendering it necessary that one and 
same fact or question should in all cases be 
inquired into several times over ; and this not 
in respect of any special demand which in this 
or that individual instance may present itself 
for such repetition, but in virtue of a general 
unbending rule, grounded on the denomination 
under which the species of cause or demand 
happens to have been aggregated, by an ap- 
pointment altogether arbitrary, as above. 

Should it enter into the conception of any 
admirer of technical procedure to fancy, or 
pretend, that, in the allotment of the modes 
of collection to each case, any regard has 
really been paid to the different demands pre- 
sented by different cases for closeness and 
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elaborateness of scrutiny ; or, in other words, 
that any symptoms have been manifested in 
it of any consideration had of the interests of 
truth and justice, unless it be in the view of 
making the more complete sacrifice of them 
on the altar of professional profit ; let him 
take into mind the following example, and 
then answer, if he has courage enough for 
the task. 

Leesus, having (as he says) sustained a per- 
sonal injury from personal violence offered to 
his person by the hand of Furius, has it in 
contemplation to call him to account in the 
way of law. In this, one of the most simple 
and common of all cases, the following are 
the options he has, in the first place, of the 
courses or modes of procedure which he will 
pursue, and thence of the modes of collection 
which will be pursued in relation to the tes- 
timony by which the fact of the offence is to 
be established. 

I. In the first place, he may proceed by 
action — civil action : and in this case the col- 
lection of the evidence is twice performed, 
each time in a different mode ; viz. 1. At the 
outset of the cause, by the declaration : the 
instrument so called, in which the plaintiff, 
without the sanction of an oath, and with* 
out being subject to examination, is made to 
assert in general terms the fact of the offence, 
coupled with the designation of the person of 
the offender, and the individual person who 
has been the subject of the offence. 2. At 
the trial : but on this occasion, so far from 
being deemed necessary, the testimony of the 
plaintiff is universally excluded. Extraneous 
witnesses, such, if any, as the transaction 
happens to have furnished, are (unless ex- 
cluded upon some other pretence, out of the 
legion of pretences which, in the technical 
system, men of law have started upon this 
ground) heard and examined vivd voce, in the 
mode in that behalf already indicated. 

II. In the next place, he may proceed by 
indictment, with or without previous applica- 
tion to a justice of the peace. In the case of 
the indictment, he is twice heard, if he thinks 
proper, in the character of a witness in his 
own behalf, in his own cause, with or with- 
out extraneous witnesses, as the case may be 
(the same person who, had he proceeded in 
the mode of procedure called action, would 
have been too untrustworthy to be heard;) 
both times deposing vivd voce, and subject to 
interrogation on the part of the judge — 1. At 
the inquiry before the grand jury, without 
being subject to cross-examination by or in 
behalf of the defendant ; 2. At the definitive 
trial, before the petit jury, subject to that 
scrutiny. 

As to the defendant, Furius : — at the in- 
quiry before the grand jury, he cannot depose, 
either for or against himself, being excluded 
from both taculties by the physical bar of 



absence : at the in^iniry before the petit jury^ 
he stands also excluded from both, but by thtf 
legal bar of positive institution. No ques* 
tion can be put to him by the advocate ort 
the other side ; no question can be put to him 
by his own advocate. He has a right, if hti 
thinks fit to exercise it (a right which, if htf 
listens to the advice of his advocate, he will 
not exercise,) to speak, as the phrase is, in 
his own defence : but as the oath cannot b€ 
tendered to him on his own application, any 
more than at the instance of the adversary^ 
what he says is not considered as testimony. 
3. Previously to the application to the grand 
jury for the allowance, on their part, neces^ 
sary to the production of the evidence before 
the petit jury, Leesus has, if he has thought 
fit, made application to a justice of the peace: 
on which occasion, Furius having also, by 
summons or warrant (t. e. without or with 
bodily force,) been brought before the magis- 
strate in the presence of Laesus, the whole 
transaction may have been completely brought 
to light by a mass of testimony collected in li 
mode not differing by any features worth ex- 
patiating upon, from the mode just mentioned 
as observed on the occasion of the definitive 
inquiry, the trial before the petit jury. 

III. In the third place, he may proceed iit 
the way of information : in which case are 
exhibited the two or the three courses of 
inquiry and masses of testimony above stated 
under that head, viz. 

1. Affidavit work, on the occasion of the 
motion made by the advocate of Laesus for 
the rule upon Furius to show cause why the 
information proposed to be exhibited against 
him by Lsesus should not he filed; i.e. entered 
among the records, to form a groundwork 
for the definitive inquiry called the trial. On 
this occasion, Lsesus exhibits his own testi-* 
mony, his own ready-written and uninterro^ 
gable testimony, in the shape of an affidavit, 
together with the testimony of any such ex- 
traneous witnesses as (the transaction havingf 
happened to furnish them) can be persuaded 
voluntarily to join their affidavits to his* 

2. On the occasion of Showing cause, M 
above, comes, on the part of the defendant 
Furius, his own testimony in his own behalf J^ 
which, being in the ready- written form, and 
secure against the scrutiny of adverse inter- 
rogation, is therefore admitted without scru- 
ple. Of course, unless subject to any special 
objections, so are the affidavits of as many 
extraneous witnesses as he can prevail upon 
to take part with him : for in this stage the 
cause affords not, on either side, any compul^ 
sive process for the obtainment of evidence i 
so that, on this stage, upon which the re- 
maining ones are built, there cannot be any 
other witnesses than partial ones. 

3. At the time of the trial, the evidence 
and the mode in which it is collected staini 
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on the same footing here, in the case of in- 
formation, as above in the case of indictment. 
Sut, compared with the views of reason and 
justice entertained or professed to be enter- 
tained at an anterior stage, procedure by in- 
formation affords a contrast not exhibited in 
the procedure by indictment. The self-same 
person who, on the preliminary inquiry, dis- 
coursing in the way of ready- written and un- 
interrogable testimony, has been received to 
depose upon oath, is now, on the trial, sub- 
jected to the same disadvantage, and screened 
by the same privilege, as in the case of the 
indictment. He can neither be compelled by 
questions, with or without the sanction of an 
oath, to bring forward or admit such truths 
as make against him ; nor suffered, under the 
same sanction of an oath, to bring forward 
such truths as make for the advantage of his 
cause. The oath which, in the same case and 
the same cause, was no hardship, is now be- 
come, on a sudden, an intolerable one : the 
same individual, upon whose credibility the 
fate of the cause has been depending, now 
becomes so completely incredible as to be 
unreceivable. 

4. In case of conviction, after the trial, 
comes (though not necessarily yet frequently, 
perhaps most frequently) the fresh batch of 
affidavit work, as above described. The cre- 
dibility, the trustworthiness, now remains or 
is revived on all sides : the incredible prose- 
cutor (incredible, had his suit been called an 
action) is now encountered, and for the se- 
cond time, by the lately incredible, and now 
again credible and trustworthy, defendant. 
They are now again both credible: why? 
Because it is in the least trustworthy of all 
modes of testification that they both of them 
make application to be heard. 

IV. It was (suppose) on the occasion of the 
serving on Furius the process of the court 
(the court in which the new mode of proce- 
dure now to be spoken of is instituted,) — 
that is, of conveying a summons issued from 
the court, or ministering in some other way 
to the power and authority of the court, — 
that Loesus received from him the injiu-y com- 
plained of. It is a case that happens every 
now and then, and may happen at any time. 
In this case, another option he has, is, to pro- 
ceed by way of attachment, 

1. Affidavit work, the least trustworthy of 
all modes of collection, now completely su- 
persedes and renders unnecessary every other, 
that is, every better, mode. Grand jury and 
petit jury are now found to be mere lumber, 
and, as such, thrown into the dust-hole. Both 
fools' baubles being thus put out of the way, 
the Chief justice, like Cromwell in the House 
of Commons, wields the rod of power and pu- 
nishment at his ease : and this he is suffered to 
do by the worshippers of the idol with twelve 
heads : always on condition of his acting upon 



improper evidence — upon evidence too un- 
trustworthy ever to be offered to that idoL 

2. When, on the ground of the mass of 
evidence thus collected, the defendant Furius 
has been convicted and consigned to punish- 
ment (to imprisonment) in consequence of the. 
attachment's having gone against him, as the 
phrase is; then comes the fresh inquiry above 
mentioned under that head — the inquiry by 
mterrogatories. This mode, being different 
from the former, can therefore scarcely avoid 
being better. Though the questions be pre- 
meditated, and (unless by a discretionary 
latitude assumed by the subaltern judge) 
incapable of being accommodated, each suc- 
ceeding one, to the preceding answers, the 
answers at any rate are unpremeditated: or 
at least may be, for aught that appears to the 
contrary, if the judge ad hoc (the master) 
thinks fit to insist on their being delivered 
on the spot. But, lest the mode of inquiry 
should be too good, it is now carefully wrap- 
ped up in official darkness : and, after every- 
thing has been brought to light that wa» 
deemed necessary to warrant the punishment 
imposed, a deep secret covers the rest. The 
party injured, too — the prosecutor Lssus — 
from whose suggestions further questions and 
further lights might have been expected with 
more reason than from anybody else, had any 
such further lights been necessary, — finds the 
door of this secret court shut against him, as 
against everybody else. As far as zeal is 
worth looking for on the part of the master, 
the subaltern of the great judge, against 
whose authority the contempt has militated, 
as much may perhaps be not unreasonably 
looked for, as may in general be sufficient for 
the purpose. But all the zeal in the world 
will not stand in the place of information : 
and, if the case were of a sort to need any,, 
the only person on whose part it can ration- 
ally be looked for, is the prosecutor; on 
whose face, for anything that appears, the 
door of the closet is shut, as well as against 
every other but the examiner and examinee, 
with or without a third person in the charac^ 
ter of scribe. 

Meantime, should that be true which has 
pretty much the air of being so, viz. that the 
supplemental inquiry is an inquiry without 
an object, unless it be the extracting from 
the examinee the fees for the exercise thus 
given to his patience, — any defects observ- 
able in the plan of operation Mdll be the less 
to be regretted.* 



* If, after an offender has been convicted, the 
process of subjecting him to an examination of ^ 
the inquisitorial kind, — this is the appropriate 
denomination, I use it not in the characteror a vi- 
tuperative one,— if this process be a useful process 
in any case, why in this case to the exclusion of 
all others ? Wliy notm many other cases as well 
as this, or in preference to tnis ? Why not, for 
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y. Let LssuB be a clergyman : the mis- 
fortune is of the number of those to which 
a clergyman, no less than any other man, is 
exposed. In this case he has the option of yet 
another remedy, — a remedy by suit in the 
ecclesiastical court. The badness of the mode 
of extraction employed in courts of that class 
will be hereafter seen. 

.Amidst all these remedies, with the cor- 
responding manipulations for the collection 
of testimony — a question that to a thinking 
reader can scarce fail to present itself, is — 
can they all, or any, and which of them, be 
employed together ? To meet this question 
by an all comprehensive and at the same time 
determinate set of answers, is what the most 
experienced lawyer would scarcely take upon 
him. 

When, for an injury of this nature, a man 
has prosecuted the wrong-doer in the way of 
indictment and (the indictment still pend- 
ing) has afterwards sued him in the way of 
action, — instan*ces have been known where 
(on application made in the way of motion) 
the court have compelled the plaintiff to make 
his election between the two remedies, by 
staying, or threatening to stay, the action, 
till he has undertaken not to go on with the 
indictment. 

On inquiry, it would perhaps turn out that 
the restraint thus put upon multiplied litiga- 
tion, for the same cause, may have been mo- 
dified in other ways besides the above. But 
the changes that might be rung in this way 
would, if taken in hand by a mathematician, 
be found in no small degree numerous ; and 
amongst them might perhaps be found as many 
for which, for want of precedents, a circum- 
spect lawyer would not take upon him to 
answer, as of those concerning which the 
oracle would not scruple to pronounce : espe- 
cially as ecclesiastical law would require to 
be included in the sphere of his medita- 
tions; and, the law (ignorance of which is not 
excused in any man) being, for the general 
convenience of the practitioners, divided into 
divers branches, some of them Imving little 
communication with their rivals, the judge 
who is erudite in the one, confesses himself. 



example, to ascertain the state of his finances, 
for the purpose of observing the weight of Uie 
pecuniary burthen he is able to bear in the cha- 
racter of satisfaction or of punishment ? Why 
not, in case of apprehended insolvency, for Uie 
purpose of securmg what remains for the benefit 
of creditors, in just proportions ? Why not, in 
the case of criminality in the way of depredation, 
for the purpose of investigating former depreda- 
tions, and restoring to the persons injured such 
Ihiits as may be to be recovered ? Why not^but 
questions of this nature proceed on the supposi- 
tion—the perpetually-disproved supposition, that 
the arrangements of technical procedure have for 
their objects the ends of justice* 
• Vide infra. Chap. XVIL 



with habitual modesty and redprocally-re- 
quited candour, less than a tyro in the other. 

For example : though, in the order above 
exemplified, the restriction is applicable, it 
follows not that it would be so, were the or- 
der, as between remedy and remedy, reversed. 
By an action for the injury, a man recovers 
damages — obtains money under the name of 
damages : it follows not by any means, that an 
indictment brought afterwards for the same 
offence could be got rid of on that ground. In 
case of conviction, in considering the amount 
of the penalty (if pecuniary) to be inflicted, 
the court might, and probably enough would, 
consider the prior burthen so imposed : but, 
though the penalty should be reduced to a 
nominal one, the costs would remain without 
reduction ; and, in comparison with that part 
of the burthen which is not capable of being 
adjusted to merits and demerits, the part 
which is capable of such adjustment is com- 
monly very inconsiderable. 

Another consideration which the oracle 
would know better than to bring to view, b, 
that, for a man to take his chance of getting 
rid of one such burthen, it would be necessary 
for him to begin with taking upon himself 
another. For, in an English court of justice, 
nothing is done out of the way without mo- 
tion, nor any regard paid to a motion unless 
supported (and in general with the faculty of 
being combated) by affidavit work : a sort of 
contest which is in fact a suit of itself, in 
everjrthing but the name ; being, as hath al- 
ready been seen, that sort of suit in which 
matters of any degree of importance may be 
and are determined. 

One point on which a man may venture to 
pronounce with greater confidence, is, that, in 
the case of the dergyman (for example,) the 
three remedies, as they are called, each with 
its proportion of irredudble and previously 
unascertainable costs, must each of them be 
brought into action, or a correspondent end 
of justice Tat least according to Blackstone's, 
which is tiie technically correct conception 
of the^ends of justice) remain unfulfilled. 
Reparation of the breach made in the king's 
peace, reparation of the damage sustained by 
the party injured, and reparation of the da- 
mage done by the sin to the sinner's soul, — 
these are the objects to be provided for ; and, 
where money is the healing matter, it requires 
for each a different sum to be levied by a dif- 
ferent set of hand8.f By a sum often pounds, 
for example, conveyed into the pockets of the 
individual injured, the injury sustained by 
that individual (that is to say, to the extent 
of the sum, and in consequence of its repair- 
ing or healing property,) is repaired. But by 
this ten pounds no sort of repair is applied to 
the breach t^at had been made in the king's 
peace : to make this second repair requires an-, 
t BL Comm.lVrChap, 16. 
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other sum, suppose a like sum of ten pounds, 
by which, if duly conveyed into the pocket 
of the king — (what in law is said of the king 
is commonly a fiction, but here it is plain 
truth) — duly conveyed into the royal pocket 
by the surveyor of the green wax (there is 
much learning in that green wax,*) may be 
presumed to produce that salutary effect. 

As little, although put into the pocket of 
» clergyman, does this same ten pounds con- 
tribute to the repair of the damage done by 
the assault to the sinner's (the assaulter's; 
soul : the soul remains as sinlul and as sick as 
ever, unless and until a third sum, say also of 
ten pounds (according to Blackstone, it must 
be a round one,) has found its way into the 
pockets of the officers of the court, by ^vay 
of " commutation of penance.'*t Thus stands 
the matter according to Blackstone, to whose 
peering eyes depredation is an object of scorn 
or adoration, according to the power of the 
depredator ; and by whom every fee that finds 
its way into the pockets of those by-practi- 
tioners is regarded as so much stolen from 
the superior college. 

If Blackstone were to be trusted to, ** these 
three kinds of prosecution may, all of them,'' 
(he says not, any of them,) be pursued for 
one and the same offence. Interrogat-ed about 
the stop that might be put to the action, he 
might probably enough have replied, that to 
pursue is one thing, to pursue with effect is 
another. But he who, on any occasion, trusts 
to Blackstone, leans on a broken reed : and 
it is among the privileges of an interpreter of 
English jurisprudence, that his interpreta- 
tions may always be deceitful, without ever 
being false. 

On the subject of testimony, the following 
presents itself as a tolerably correct and tole- 
rably complete list of the sources from whenee 
the distinctions struck out by the sinister in- 
dustry of the man of law have been derived: 

1. The relation borne to the cause by the 
proposed deponent: thi^t of an extraneous 
witness, with or without interest — (not that 
his being without interest is a point that, to 
the purpose of its sinister effect on the mind, 
ever can be ascertained) — or that of plaintiff, 
or that of defendant, in the cause. 

2. The modification given to the course of 
procedure, as distinguish^ by the terms cri- 
fninal and civil, 

3. The aub-modifications given to that 
course, as further distinguished by the appel- 
lations of indictment, information, appeal, 
criminal suit in the spiritual or ecclesiastical 
court, action, mandamus, prohibition, bill in 
equity, petition, civil suit in th^ spiritual or 
ecclesiastical court. 

• See 23d Report of the House of Commons 
Committee on Finance, anno 179& 
t ly. Comm. Chap. \^, 



4. The stage to which, according to the 
sub-modification to whidi it has been re- 
ferred, the inquiry by which the evidence in 
question is called for happens to belong : — 
on an indictment for felony or breach of the 
peace, the preparatory examination ; the in- 
quiry before the grand jury ; the trial (except 
in case of felony;) the supplemental affida- 
vit work, preparatory to the pronouncing of 
judgment or sentence : — in an information, 
the preparatory affidavit work; the trial ; the 
supplemental affidavit work preparatory to 
the receiving judgment or sentence : and so 
on. 

5. The station of the demand on the occa- 
sion of which the testimony is proposed to 
be received ; viz. whether it be the principd 
demand, which gave beginning to the cause, 
or some incidental demand, made (whether 
by the plaintiff or by the defendant) in the 
course of the cause. 

6. The person at whose instance the tes- 
timony is proposed to be exhibited ; whether 
the proposed deponent himself, the judge, a 
plaintiff, a defendant, a co-witness, or an ad- 
vocate, on the one side or the other : and (in 
each case except the two first) whether the 
party on whose side the deponent was first 
called upon to depose, or any other person 
calling for his testimony on the same or on 
the opposite side. 

7. The willingness or reluctance, whether 
on the part of the proposed deponent himself, 
or on that of either party or any co- witness, 
in respect of his coming to act in that cha- 
racter : according to which modifications, his 
testimony, if admitted, is admitted either 
without compulsion or on compulsion ; if ex- 
cluded, is excluded either on the score of 
reluctance, or notwithstanding willingness. 

8. The condition of the testimony in respect 
to particularity : whether resting altogether on 
generals, or descending more or less deep into 
particulars, through the fixation of limited or 
individual portions of time and place, and 
the designation of the things and persons that 
are the subjects of it, by classes, determinate 
assemblages, or individuals. 

9. The occasion, whether judidal or extra- 
judicial, on which the testimony in question 
is proposed to be, or has been, delivei ed. 

10. The nature of the signs by which it lias 
been or is proposed to be expressed, at the 
moment of its first utterance, or afterwards : 
t. e, whether delivered by evanescent signs, 
as vivd voce, or by permanent signs, as in the 
state of a ready- writ ten document; and if by 
evanescent signs, whether fixed or not fixed, 
during its utterance, or at any subsequent 
period of time, as by written notes or mi- 
nutes. 

11. In ease of falsehood with mendacity, 
or falsehood through temerity (though this 
latter species, materially as it diQer? from tb^ 
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other, is scarcely distinguished;) the annex- 
ation or non-annexation of punishment to a 
deviation from the path of truth. 

12. In the ahove cases, the performance 
■or non-performance of the ceremony called 
swearing, or taking an oath — a ceremony in- 
stituted for the purpose of binding witnesses 
the more effectually to an adherence -to the 
line of truth, on the occasion of their acting 
- in the character of deposing witnesses. 

It is of distinctions like these that nineteen 
parts out of twenty of the chaos of jurispru- 
dential law are composed. It is from effu- 
sions like these, that the manu&cturer of that 
chaos of fraud and imbecility derives, firom 
his accomplices and his dupes, the praise of 
ingenuity and science. 

To the eye of common sense and common 
honesty, looking to the ends of justice, all 
these distinctions are the baseless fabric of 
distorted vision. In the estimation of com- 
mon sense and common honesty, it matters 
not — 

1. What relation the individual whose tes- 
timony is in question, bears to the cause — 
whetherthat of extraneous witness ("interested 
or not interested,) plaintiff, or defendant. 

2. Nor whether the suit be called criminal 
or dvil. 

3. Nor, in either case, by what capricious, 
or accidental, or obsolete, or insidious mo- 
difications, the course of procedure in it has 
been diversified, and by what denominations 
those modifications have been distinguished. 

4. Nor in what stage the inquiry is : and 
so on, as the reader may easily pursue for 
himself, through the twelve sources of dis- 
tinction. 

CHAPTER XV. 

MODE or EXTRACTION IN ENGLISH COHMON- 
LAW PROCEDURE — ITS INCONORUITIES. 

§ 1. Case, penal: offence, a felony i procedure 
by indictment. 

Where the punishment rises to a certain 
pitch, the ofi^nce is called a felony : below 
that pitch, it is called a misdemeanour. With- 
out endless details, any more precise account 
would be impossible. 

The mode of collecting the evidence is, in 
these different cases, distinguished by material 
differences ; but these differences are made to 
depend, not upon the nature of the case, but 
upon the nature of the punishment. 

In the case of a felony, the evidence is 
collected (^the whole or the principal part of 
it) three times over : each time by a different 
tribunal, and according to a different set of 
arrangements. Once, by an inferior and non 
professional sort of judge called a justice of 
peace, without a jury: in this case, the hear- 
ing or hearings are called the examination, A 



second time, by a sort of jury without a judge, 
called the grand jury. And a third time, by, 
or rather with, another sort of jury (directed 
by a judge, inferior or superior, non-profes- 
sional or professional,) called a petit jury. It 
is on the last occasion only that the hearing 
is called the trial: a term for which no other 
language affords anything like an equivalent. 

So in the case of a misdemeanour, regarded 
as amounting to a breach of the peace. 

In the case of a misdemeanour not so re- 
garded, the preliminary examination has no 
place. The cause comes, in the first instance, 
before the grand jury; unless where the pro- 
ceeding is by information, of which after- 
wards. 

We shall begin with the case of felonies. 

I. Inquiry before a justice. 

Before this tribunal there are commonly at 
least two hearings. At the first, comes a per- 
son in the character of a prosecutor, to state 
the fiict of the supposed offence, and the 
person of the supposed offender, for the pur- 
pose of thus forming the ground of his appli- 
cation for a warrant,* A warrant is an order, 
to be directed to a proper ofiicer by the jus- 
tice, for the arrestation of the defendant, that 
he may be brought before him for examina- 
tion, and, in the meantime, committed to a 
proper prison, to secure his forthcomingness 
for that purpose. 

At this first hearing, the absence of the 
defendant is supposed by the nature of the 
case.f The plaintiff, or (as he is called) the 
prosecutor, being first put on his oath, states 
his case in the way of spontaneous deposition : 
the judge on his part interposes what ques- 
tions he thinks fit; which questions, it is evi- 
dent, so far as their operation or tendency is 
in favour of the defendant, have the effect of 
adverse interrogation. 

This ex parte examination is either alto- 
gether private, or more or less public in any 
degree, according to accidental circumstances, 
and the dbcretion of the judge. By a pro- 
vision of statute law, minutes of such exami- 
nation ought to be taken by this magistrate. 
Whether they ever are taken, does not appear 
in print. What does appear is, that there are 
instances in which this statute is disobeyed; 



* In consequence of the efficiency of the new 
police, applications to the magistrates in the me- 
tropolis, tor warrants to apprehend individuals 
charged with felony, are now very rare. When 
for the first time the magistrates hear of the 
matter, the person accused is, generally speaking, 
alreaidy in custody. — Ed. 

•f- Unless where the delinquent, being caught 
in the commission of the offence, is by indivi- 
duals (with or without the assistance of a con- 
stable) brought to the magistrate in the first 
instance, before any warrant granted by him for 
the purpose, and therefore without any such 
warrant In this case, the first ex parte inquiry 
is of eourse wanting, or (what comes to the same 
thing) converted into a reciprocal one. 
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ill which ill consequences arise from this dis- 
obedience; in uhich the superior judges are 
apprized of the disobedience, see the ill con- 
sequences of it, and take no notice of it.* 

Next comes the reciprocal hearing : when, 
the defendant b^ing produced in the character 
of a prisoner, the prosecutor (being, as before, 
upon oath) tells his story as before. He is 
confronted with the defendant ; the defen- 
dant puts what questions to him he thinks 
fit, which questions have of course the effect 
of an adverse examination : to the one, as 
well as to the other, questions such as the 
occasion demands are put of course by the 
Judge. With or instead of the above-men- 
tioned first witness, may have come on this 
occasion any number of other witnesses, ac- 
cording to the individual circumstances of 
the case. The defendant, on this occasion, 
is not upon oath : he is neither required nor 
permitted to subject himself to the ceremony. 
In case of an illegal attack made upon a man's 
person in the way of physical force, the fe- 
culty of self-defence is allowed to him for his 
protection, by English as well as other laws. 
In England, for his protection against legal 
accusation, the faculty of mendacity, with its 
attendant, non-responsion, is (on this occa- 
sion as on others) carefully reserved to him, 
^s a branch of the lawful fiiculty of self-de- 
fence. In putting questions to a defendant 
thus under examination, it is a sort of fashion 
to give him warning that he is at liberty to 
answer them or not as he thinks fit ; for, 
though whatever a supposed delinquent is 
supposed to have said, out of the presence of 
a judge, io his own pr^udice, is heard with 
perfect readiness, — yet, whatever evidence 
of the same nature it might have happened 
to him thus to furnish against himself in the 
presence of a judge, is carefully prevented 
from coming into existence. The criminal 
(for to a criminal alone can the intimation 
be of any use) the criminal, if the case admit 
of his availing himself of this friendly warn- 
ing, avails himself of it, and is eventually 
turned loose again into society to afflict it 
with fresh crimes. The judge obtains the 
praise of patriotism and humanity and legal 
science, at no other expense than that of the 
interests of truth, justice, and public security. 
A delude^ public pays a man with its praise 
for betraying its own interests. Sometimes 
it may happen that the public, besides being 
duped to its own prejudice, is duped for its 
own advantage. The magistrate, wishing to 
reconcile, if possible, the merit of serving 
the public interest, with the praise of having 
betrayed it, extracts the confessorial testi- 
mony where the cause stands in need of it, 
reserving the warning for the cases in which 

• I^each's Cases, 3d edit. 



he percdves the inutility of it. But all this 
is matter of chance. 

The number of these examinations depends 
of course upon the exigency of the individual 
case : upon the number of the witnesses, the 
remoteness of their situation, and the several 
other possible causes of unavoidable compli- 
cation and delay. 

Of the evidence thus obtained, the aggre- 
gate constitutes what, under the Roman pro- 
cedure, would constitute ground sufficient 
for a decision in the first instance — for a de- 
cision which, supposing no appeal, would be 
definitive. 

In English procedure, the acts of this tri- 
bunal serve but as a passport to the two 
others. In a large proportion of cases of this 
class (perhaps the greater number,) the truth 
is as effectually brought to light in one hear- 
ing (that hearing being a reciprocal one,) as 
it could be in fifty : but, because ulterior in- 
quiry is in some few cases necessary, it is 
employed in all ; including those in which it 
is useless, and worse than useless. 

IL Inquiry before the grand jury. 

Applied to t^e dass of cases still in ques- 
tion, the operations of this intermediate tri-« 
bunal may be set down as purely mischievous. 
They had once an object, but that object has 
been done away : it might be seen to be so, if 
bigotry had eyes ; but ^gotry is blind : the in- 
cumbrance keeps its place ; lawyers and their 
dupes never speak of it but with rapture. 

The object was to preserve an innocent 
man firom the vexation incidental to prose- 
cution : and innocent he might well be pro- 
nounced, if, even upon the face of the evidence 
produced against him by the adversary, de- 
linquency did not appear probable. 

The design was laudable : and to this de- 
sign, the procedure, whatsoever might be the 
inconveniences attached to it in other re- 
spects, was naturally enough adapted. 

1. Evidence WHS received only on one side 
— on the side of the prosecutor : on the side of 
the defendant, not ; for to call upon him for 
his evidence would be to subject him to the 
very vexation from which it was intended he 
should be preserved. 

2. The evidence was received and collected 
in secret ; that is to say, in so far as secrecy 
was compatible with the presence and parti- 
cipation of a number of persons (the persons 
coipposing the grand jury) from twelve to 
twenty-three. In the same intention, these 
jurymen were sworn to secrecy. Why ? Be- 
cause, at this period, the defendant knew 
nothing of the matter. The bill being fouivd 
by this jury (t. e, the accusation pronounced 
to have haui a sufficient ground in point of 
evidence to warrant the ulterior inquiry^) 
thereupon went an order for his arrestation. 
Had it not been for the oath, a firiendly jurjf^ 
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man might gi?e intimation, and the defen* 
dant make his. escape. 

In the first place, then, the institution is 
useless: it has heen so ahout these two hun- 
dred and fifty years. The defendant has been 
already subjected to the vexation fi>om which 
he was thus to have been preserved. From 
the middle of the sixteenth century, the exa- 
minations above described have taken place. 

In the next place, it is mischievous. It is 
so in no small degree. One of the great 
boasts, as well as one of the greatest merits, 
of English procedure, is its publicity. This 
security, it has been seen, is sacrificed : sa- 
crificed, and so continues to be, after the ob- 
ject for which the sacrifice was made is gone. 
The consequence is, an unlimited domination 
to popular prejudice; to party, if not personal 
interest and ejection ; to false humanity ; to 
caprice under all its inscrutable modifications. 
In practice, many a bill which ought to have 
been found, is thrown out without reason — 
many a mischievous delinquent turned loose. 
In the abuse of this useless institution may 
be seen the sole use and justification of the 
inquiry by information; of which presently 
in its place. 

Under the auspices of publicity, for ex- 
ample — as at the succeeding inquiry before 
the petit jury, causes in other respects the 
same, could not be productive of equal mis- 
chief. Whatsoever became of the legal sanc- 
tion, the moral would not lose its hold. Of 
a guilty man, who is seen and known to be 
guilty, the proof of his guilt is itself a pu- 
nishment. 

Nor, as applied to the judges themselves, 
is the tutelary genius of publicity altogether 
without its influence. In the way of legal 
punishment, they are indeed exempt from 
responsibility altogether. In the way of 
moral reproach, — though, by the want of 
individual responsibility, the security by 
publicity against misdecision is, on the part 
of these ephemeral judges, sadly diminished, 
— it were too much to look upon it as alto- 
gether destroyed. 

III. Inquiry before the petit jury, called 
the trial. 

The doors are now thrown open : under the 
auspices of publicity, collection and regis- 
tration of the evidence are performed,, each in 
its best mode, with no other exceptions than 
those which will be mentioned as we proceed. 

At this stage, the defendant is necessarily 
present, as being necessarily m custody : on 
which account it is that he is never desig- 
nated by any other appellation than that of 
the prisoner: if he were not present, the trial 
would not be legal.* 

• Why not legal ? Because, if not present, he 
stands bereft of two essential faculties, both ne- 
cessary to his defence _the faculty of cross-exa. 
{nining the witnesses on the other side, and the 



• Being present, one question, and but one, 
is put to him, and that at the outset of the 
inquiry: " Are you guilty or not guilty?" If 
his answer were GuUty, and he were to abide 
by it, the trial would be at an end : Guilty 
would of course be the decision — the verdict 
(as it is called) of the jury.f 

That this species of confessorial evidence 
ought not of itself to be regarded as sufficient 
to warrant conviction — that it ought to be 
followed up and confirmed by a deta^ed nar- 
rative — is a proposition which will be main- 
tained in another place. j: That mendacity, 
and subornation of mendacity, is no more 
necessary or conducive to the ends of justice 
on this than on any other occasion, is a pro- 
position, the truth of which may be left to 
rest upon its own evidence. 

Where it happens to a prisoner to answer 
in the affirmative — in appropriate language, 
to plead guUty — if he insists on it, the gene- 
ral understanding seems to be that he has a 
right to have such his plea recorded : in which 
case there is a necessary end of the trial, and 
the verdict follows of course. 

In practice, it is grown into a sort of fashion, 
when a prisoner has returned this answer, for 
the judge to endeavour to persuade him to 
withdraw it, and substitute the opposite plea, 
the plea of not guilty, in its place. The wicked 
man, repenting of his wickedness, offers what 
atonement is in his power : the judge, the 
chosen minister of righteousness, bids him 
repent of his repentance, and in place of the 
truth, substitute a barefaced lie. Such is the 
morality, such the holiness, of an English 
judge.|| 



faculty of producing evidence on his own side. 
To preserve him from this disadvantage, what 
is the course taken by the law ? In case of his 
non-appearance, he is outlawed — subjected to an 
unfathomable mass of punishment, of which the 
punishment appropriated to the particular sort 
of offence of wnicn he stands suspected, consti- 
tutes but a part 

•f- If he pleads " not guilty," in a case of felony, 
he IS also told that he may challenge the jury, 
by objecting to any of the jurymen as they come 
to be sworn Ed. 

:|:BookV. Circumstantial; Chap.VL Spim' 
taneous self-inculpoHve Testimony. 

11 A rule which in itself has no reason, affords, 
so long as it is suffered to exist, a reason, ana 
even a use, for this preposterous subornation. 
Unless the defendant wiU ijlead not guilty, the 
particular facts by which his guilt is evidenced 
cannot forsooth be brought to view,* Why not 

» When a prisoner pleads guilty, the usual 
course in England, is for the judge to read the de- 
positions, and examine the witnesses, if he thinks 
It necessary, in order to determine what degree 
of punishment should be inflicted. In Scotland, 
this practice is not adopted; but in that part of 
the empire it is not customary for the judge to 
offer any recommendations as to the prisoner's^ 
plea. — Ed, 
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It would be some extenuation, though by 
no means a justification, if it were clear that 
the supplying the defectiveness of the general 
proposition by a detailed narrative, were the 
sole or principal object of this unnecessary, 
and (were it not that custom is a cloak for 
every enormity) unseemly, subornation. But, 
such an apology would be but a surmise, and 
that (to judge by analogy) not the most pro- 
bable one. When a general disregard to truth, 
or (to speak more correctly) a fondness for 
falsehood, coupled with a general propensity 
to sacrifice the interests of justice to popular 
prejudice, to curry favour with the people at 
the expense of moral duty, pervades the whole 
system, breaking out on a variety of occasions 
into so many overt acts ; it seems much more 
consistent with probability to ascribe the ef- 
fect to this known actual cause, than to any 
other purely conjectural one. 

When the witnesses in support of the charge 
have been respectively subjected to primary 
examination performed by the advocate for 
the prosecutor — or by the judge, in the few 
instances in which it has happened that no 
advocate has been employed, — the prisoner, 
by himself and advocate, exercises, in so far 
as he thinks fit, the right of cross-examina- 
tion : the witnesses, of course, all of them 
upon oath. 

When the evidence on that side has been 
gone through, then comes the time for the 
prisoner to make what is called his defence. 
For this purpose no advocate is in these cases 
(cases of felony) allowed to him :• in private, 
the advocate may, in the way of advice, speak 
to him ; but, in the address to the judge and 
jury, must not speak for him : an arrange- 
ment, the propriety or impropriety of which 
belongs not to this place. The defence there- 
fore consists of a discourse, shorter or longer, 
according to the nature of the case, and the 



be brought to view ? What should hinder them ? 
Why not receive his confession in general terms, 
and at the same time receive the confirmation of 
it by the relation of all the particulars ? That. 
in point of reason, confessorial evidence conceived 
in general terms does not by any means super- 
sede the demand for the statement of the facts 
in detail, will be shown in another place : but, 
to this purpose, mendacity on the part of the 
criminal — subornation of mendacity on the part 
of the judge, is no more necessary, or so much 
as conducive, than it is to any other useful and 
commendable purpose. In the nature of things, 
the plea of guilty would no more prove an ob- 
stacle to the contmuance of the inquiry, than the 
plea of not guilty. But so familiar and so de- 
lightful is falsehood to the ear and the lips of an 
English lawyer, that without it he would be per- 
petually at a stand : it is the oil, with which the 
wheels must at every turn be greased, or the 
machine would stand still. 

• By 6 & 7 WiL IV. cap. 114, counsel forthe 
prisoner may now address the jury in cases of 
felony Ed, 



rhetorical powers of the prisoner ; in which, 
whatever suggestions promise to his concep- 
tion to promote his cause, are brought forward 
without distinction : testimony and argument, 
facts (or pretended fiicts) and inferences from 
these facts, all produced without distinction, 
all uttered in the same breath. 

On other occasions, and on the opposite 
side, the sanction of an oath, and the use of 
cross-examination, are magnified, the former 
far beyond the extent of its real efficacy, as 
the most indispensable securities for truth and 
justice : on this occasion, and as against the 
defendant on behalf of the public, neither is 
permitted to be employed. 

Out of court, under circumstances favour- 
able to every species of abuse, the faculty of 
interrogating the defendant has been open to 
every man without distinction, and without 
regard to fitness ; and the hearsay account of 
the result of such adverse examinations, in 
any number, is admitted in evidence without 
scruple. In court, under the eye of the judge, 
in circumstances in which the possibility of 
abuse (unless the judge himself were to be 
supposed a party to it) is excluded, all exer- 
cise of that faculty is forbidden ; nor must « 
single question be put to a defendant in that 
view. 

§ 2. Case, penal : offence, a misdemeanor : 
procedure by indictment. 

Let us next pass to the case of misdemea- 
nors attended with breach of the peace. 

The nomenclature is not here very expres- 
sive or determinate ; but it is such as English 
jurisprudence furnishes. Offences attended 
with violence to person or property, but not 
in such sort as to be punished with the 
punishment of felony, — is a description that 
seems to come as near the mark as any other 
that could be given without limitations, ex- 
ceptions, and dissertations.! 

- Here too come the same three inquiries as 
before. The first, however (viz. that before 
a justice of the peace,) is not so uniformly 
resorted to as in the case of felonies. Of this 
inquiry, the principal use and object is pro- 
spective — to put a stop to a course of intended 
or apprehended injuries. It is for this purpose 
that power is given to the magistrate to oblige 
the defendant, on pain of imprisonment, to 
find sureties for abstaining from such trans- 
gressions in future. 

Here, as above, a but too obvious remark 
is, that, if justice had been the object in prefe- 
rence to plunder, this ooeof the three inquiries 



+ Peace is a word without meaning, in the 
mind of an English lawyer. The peace is broken 
by an unsuccessful attempt to give currency to a 
forged note or a bad shilling. Adultery, though 
committed by consent, is never committed any 
otherwise than by force and arms. 
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would in geneffal have been the only one. To 
warrant, in point of natural justice, the im- 
position of this hurthensome obligation upon 
the defendant, the magistrate cannot but have 
been satisfied of his delinquency — satisfied of 
it with that degree of persuasion which war- 
rants him in passing a sentence of conviction 
to other purposes, in the cases where power 
to that effect has been conferred upon him by 
the law. Satisfaction, or punishment, or both 
(according to the nature of the case,) might 
as well be administered at the end of this first 
inquiry, when the state of the evidence is ripe 
for it, as at the end of ever so many more. 
But, by any such arrangement, the regularity 
of the procedure would have been destroyed : 
it would have been cut down, and reduced to 
summary ; every application of which is an 
injury to the profession, useful only to the 
public and the suitors. 

In this case, the registration of the evi- 
dence has not been made obligatory, as in the 
ease where the subject-matter of the inquiry 
belongs to the class of felonies. Being un- 
performed where commanded, whether it be 
performed where uncommanded, may be easily 
imagined. 

As between the two parties to the quarrel, 
the same want of reciprocity is observable as 
in those other cases. That one of them who 
happens to have come forward in the charac- 
ter of plaintiff, narrates and answers upon his 
oath ; the defendant, not. 

In virtue of the established principle, here 
as there, the defendant may refuse to make 
answer if he pleases : but, forasmuch as from 
the nature of the case it is in general more 
for his advantage to be explicit than to be 
silent, the effect of the privilege is scarce 
perceptible in practice: and, forasmuch as 
the praise of humanity and patriotism is not 
to be reaped in so large a proportion in this 
case as in that, by the protection of guilt and 
the obstruction of justice, the practice of 
cautioning the defendant against the impru- 
dence of speaking truth is not here so feshion- 
able. ^ *■ 

This (it must further be observed) is among 
the cases in which tiie party grieved has his 
option, whether he will consider the act of 
delinquency on the footing of a crime, or of 
what is called a civil injury. In the first case 
(to speak strictly rather than correctly,) he 
obtains punishment without satis&ction ; in 
the other case, satis&ction without punish- 
ments In this latter case, those three stages 
of inquiry are out of the question, and the 
inquiry is conducted in the purely non-penal 
mode, of which in its place. 

Among the circumstances which a man has 
to take into account for the purpose of this 
option, one is, the absence or presence of a 
sufficient mass of extraneous evidence. If 
the mode of procedure be of the non-penal, 



called the civil, kind (in which case it is 
called an action,) the party seeking redress 
is not trustworthy, and, in the character of a 
self-serving witness in his own behalf, can- 
not be heard. If, as above, it be of the penal 
kind (in which case it is called an indictment,) 
the same individual is trustworthy, and his 
testimony in his own behalf is accordingly 
admitted. 

The reason given for the distinction is, that, 
in the case of an action, he has money at stake 
upon his testimony, whereas, in the case of 
an indictment, he has nothing at stake but 
revenge : as if, in the eyes of the bidder, re- 
venge were not worth to a man the money 
he is content to pay for t^e prospect of ob- 
taining it. In point of fact, the reason is no- 
toriously untrue :* but, in the reasoning of 
English jurisprudence, falsehood is a virtue, 
truth at best a superfluity ; nor is the argu- 
ment weakened by the want of it. 

For injuries of the self-same description, 
there is yet another mode of procedure, which 
is called an information: of which by and by 
in its place. 

In this, again, the mode of inquiry and 
the rules of evidence undergo many material 
changes. The first inquiry — that before a 
justice of the peace — does not usually take 
. place. The second — that before a grand j ury 
— never can take place : an essential object 
of this form of procedure being to preserve 
justice against the obstruction apprehended 
from that secret, and consequently arbitrary, 
tribunal. 

Among the advantages of the natural form 
of procedure, is that of its fixing the evidence 
in the earliest stage, and thus saving it fi'om 
deperition. The first of the three above-men- 
tioned inquiries, — viz. the examination before 
a magistrate — the inquiry which, if it were 
the only one, would denominate the proce- 
dure summary instead of regular, — possesses 
this great advantage. In procedure by in- 
dictment ^vithout such previous examination, 
and in procedure by action, and (as it shouhi 
seem,) in procedure by information, this be- 
nefit has no place. 

English lawyers and their dupes are in 
raptures at the thoughts of so rich a variety 
of remedies (the list of which is not yet 
exhausted,!) all for the same injury. But, as 
there is not one of them that gives more than 
a fragment, a scrap, of a remedy, the plain 
fact is, the greater the number of them, the 
more inadequate to the object : — understand 
here the professed object— the fulfilment of 
the ends of justice : for as to the real object, 
there is no want either of contrivance or suc- 
cess. 

The greater the number of these forms of 
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procedure, and the greater the variety of the 
arrangements they present in respect of the 
rules of evidence, the more impenetrable is 
the darkness, which has for so long a time 
been thicker than Egyptian, and without a 
miracle. 

The case of misdemeanor not attended 
with breach of the peace, calls not for any 
remarks, over and above those which have 
been given under the other heads. 

In these cases, the preliminary inquiry 
before a magistrate has no place. The first 
inquiry is the ex parte inquiry before the 
grand jury. In this, as well as in the last 
stage, the same observations apply to this 
class of offences as to the two others. 

§ 3. Case, penal: offence, a contempt: 
procedure by attachment. 

Causes determined without a jury: the 
commencement by motion : the inquir]^ car- 
ried on by or before the professional judge 
or judges. 

Now opens a scene of point-blank con- 
tradiction. Every rule of evidence, every 
principle held sacred where the species of 
cause gives occasion for the pronouncing of 
the magical word jury, is now completely 
abandoned. On a system of procedure com- 
pletely opposite to the former, the inquiry 
is conducted ; always by the same persons, 
always with the same self-satisfeustion and 
content. 

In the species of procedure here in ques- 
tion, the court is one of the superior courts 
in Westminster Hall. The cause commences 
by motion — motion for a rule to show cause : 
an application made to the court by the plain- 
tiff's advocate, praying that an order (a rule, 
the technical word is) may be addressed to 
the intended defendant, commanding him to 
show cause why that should not be done 
(whatsoever it be) which at his charge the 
plaintiff wishes to see done. 

The evidence in this case is composed 
wholly of affidavit work. 

At the time of the motion, and as a neces- 
sary ground for it, an affidavit is produced 
containing the discourse of the plaintiff. That 
affidavit is commonly corroborated by other 
affidavits, exhibiting the testimony of extra- 
neous witnesses: the testimony of divers wit- 
nesses being sometimes conjoined in a single 
affidavit. 

The plaintiff, in his affidavit, exhibits his 
own testimony in his own behalf: the sacred 
and inviolable rule, nemo debet esse testis in 
proprid causd, is thus regularly violated. 

In vain would it be said — '* The cause is 
not his own, he has no interest in it ;" by 
which, in English law language, is meant no 
pecuniary interest. In the first place, many 
are the cases in which he has a direct and 
(panifest interest of the strictly pecuniary 



kind, and that unlimited in retpect of mag* 
nitude. In all cases he has the sort and de- 
gree of pecuniary interest created by costs — > 
the eventual obligation of reimbursing to the 
adversary his share, in case of miscarriage. 
Even laying out of the case such eventual 
obligation, which may or may not be imposed ; 
supposing him not to have any pecuniary in- 
terest in the cause, he has at any rate some 
other interest of stronger quality — stronger 
than the interest created by the money which 
in the shape of costs (his own costs) he sa- 
crifices in pursuit of the service which he thus 
claims. 

Vivd voce deposition, by the general con- 
fession, or rather the proclamation, of all 
English lawyers, is the only completely trust- 
worthy form of testimony : this only fit ground 
of decision is here abandoned. 

Nor let it be said that considerations of 
convenience — convenience in respect of avoid- 
ance of the vexation and expense attached to 
personal attendance, had any the smallest 
share in giving birth to this aberration from 
the line of universally-acknowledged recti- 
tude. The sort of case in which, more fre- 
quently than in any other, this mode of 
procedure is employed, is a case in which 
this species of vexation is at its minimum, if 
not equal to 0. Among the cases which find 
most employment for this species of proce- 
dure, is that of a dispute between attorney 
and attorney, not in a cause of their own, 
but on the occasion of the cause of their re- 
spective clients — a dispute having for its 
subject, on one part or the other, a supposed 
deviation from the established rules of pro- 
cedure. In a case of this sort, both deponents 
are, in supposition al^^nys, in reality com- 
monly, present in court — present at the same 
time. They are a sort of officers of the court : 
it is by belonging to the court, that they are 
what they are styled, attorneys of the court. 
Though not present as deponents, they are 
all the while present as attorneys. It is com- 
monly in the hearing of the deponent him- 
self, that the studied and manufactured vehicle 
of his testimony is read. 

Along with vivd voce deposition, vanishes 
cross-examination: even that inadequate and 
comparatively inefficient and untrustworthy 
species of cross-examination, which we shall 
see not banished by institution, any more 
than by the nature of things, from examina- 
tion in the way of written correspondence. 

There stands the plaintiff; close by him 
the defendant: each speaking — that is, hear* 
ing himself speak, by borrowed lips, in the 
character of witnesses. To neither of them 
is it possible to put a single question to the 
other : the court would never suffer it. 

Of the utility — in some measure the ne- 
cessity, of the practice of breaking down into 
numbered artides a mass of literary matter 
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the destination of which (in whatever shape) 
is to constitute or help to constitute a ground 
for judicial decision, — mention has been made 
already in its place. Further on, instances 
will be brought to view, in which so impor- 
tant a help to comprehension has not been 
refused to English practice. The present is 
not of the number. Of an affidavit, though 
it were of a length to reach from one side 
of the Hall to the other, the whole contents 
would not the less remain in one shapeless 
undivided mass. On the part of the plaintiff, 
— his chance of success depending upon the 
goodness of his case as it stands impressed 
upon the &ce of his narrative, — his endea- 
vour rthat is, the endeavour of his attorney, 
in so nir as, in^ respect of intelligence as well 
as probity, he is qualified to do justice to his 
client,) is naturally to put it into the clearest 
order, as being best adapted to that purpose. 
On the part of the defendant, if so it happens 
that in Ids own view of the matter he is in 
the right, the endeavour to speak clearly will 
be equally strenuous ; and in this case the 
order pursued by the one will naturally be 
adopted and followed by the other. If, as 
is most likely to be the case (for the proba- 
bility of right is for obvious reasons naturally 
on the plmntiff's side,) he is conscious of 
being in the wrong, — so surely will it be his 
study, and that of his professional assistant 
and licensed accomplice, to keep clear of that 
order, and of every sort of order ; in a word, 
to render as thick as possible that confusion, 
in which alone he can behold a probability of 
escape. 

It would be something — nay, a good deal, 
if this unscrutinized species of testimony were, 
in any court, on any future occasion, liable, 
and known to be liable, to be subjected to 
scrutiny, by being extracted over again in 
the most trustworthy and only proper mode. 
But this is altogether without example. The 
bare idea of any such innovation would be 
enough to strike horror into a professional 
and learned mind. 

If reason had any the smallest concern in 
the business, — the less trustworthy the source 
of the testimony, the more searching and 
efficient would be the arrangementrtaken for 
counteracting and checking the propensity 
to falsehood on the part of the witness — for 
guarding against deception the mind of the 
judge. Throughout the system of English 
jurisprudence, a directly contrary policy (if 
a term so clearly expressive of thought oe 
applicable) has been pursued. When a man's 
testimony is received in his own behalf, it is 
received in scarce any other form than that of 
an affidavit — in the form of an elaborate and 
preconcerted instrument in writing, neither 
divided into parts, nor liable to be disconcert- 
ed by questions. As often as the least trust- 
worthy species of evidence — evidence from 



the least trustworthy source — is received, it i» 
the inviolable rule to receive it in the least 
trustworthy shape, and in the least trust-^ 
worthy modification of that shape. 

§ 4. Ca$e, penal : procedure by information. 

Procedure in the way of information — in- 
formation in criminal cases, is commenced by 
motion praying a rule to show cause : a rule, 
or order, upon the defendant, to show cause 
why an information, a species of accusation, 
should not be exhibited against him. 

This species of procedure, like the other 
species of procedure in whidi a jury is em- 
ployed, is of the composite kind. It contains 
two distinct inquiries : the definitive one, in 
which the rules of evidence are exactly the 
same as in the case of an indictment, as above 
mentioned ; and a preliminary one, in which, 
as in procedure by attachment (of which al- 
ready,) the evidence is exclusively composed 
of affidavit work, as above. 

In this species of procedure, the previous 
examination — the mode of inquiry which, 
with little alteration, might, with advantage, 
supersede both of those which follow it — the 
mode of inquiry with which, as we have al- 
ready seen, the procedure commences in the 
case of felony — is not admitt-ed : a deficiency, 
the effects of which, in respect of the &culty 
of investigating and following up a thread of 
evidence, are but too sensible. 

The inquiry by affidavit work is here a suc- 
cedaneum to the inquiry before the grand jury : 
like that, it is worse than useless, though ren- 
dered so by a different cause. 

In the inquiry before the grand jury — an 
inquiry conducted in secret by a tribunal the 
decisions of which are altogether arbitrary » 
the members being neither punishable by law, 
nor so much as subject to the restraint of 
shame, — the principal danger consists In the 
grant of impunity to guilt. 

The use of the grand jury inquiry is, in 
the event of the non-delinquency of the in- 
tended defendant, to save him from judicial 
vexation — the vexation and expense attached 
to the obligation of defending himself against 
the charge : and such (supposing the bill thrown 
out) is, and that very completely, the effect 
of that inquiry. What is the effect of the 
previous inquiry in the way of information ? 
It does not merely fail of diminishing the 
vexation : it does more than double it. An 
inquiry is carried on, to know whether an 
inquiry shall be instituted: an inquiry is 
carried on in a bad mode, to know whether 
an inquiry shall be carried on in a good mode : 
a cause is tried upon bad evidence, to know 
whether the same cause shall be tried upon 
good evidence. 

This is not all. If, in the inquiry called 
the trial, the defendant is convicted, a tbir<l 
inquiry scarce ever fails of taking place : and 
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tbts, like the first, is carried on by affidavit 
work. On the day of trial, the evidence is 
exhibited before the jury, under the direction 
of a single judge. When the defendant comes 
to receive judgment, it is in the court of 
King's Bench, in Westminster Hall, a tribunal 
composed of four, and those {professional, 
judges. On this occasion, the defendant, on 
his part, is admitted to state (provided always 
it be by affidavit) any such facts as may be 
thought ,to operate in mitigation of his pu- 
nishment : the prosecutor is, on his part, at 
liberty to bring forward, always in the same 
way, any facts, the tendency of which may be 
to operate in aggravation of the punishment : 
and each party will, in general, be admitted 
to contest, by counter-affidavits, the repre- 
sentations given by the other. 

Among the fiicts which the prosecutor is 
thus admitted to bring forward, are any^cts 
constitutive of subsequent bad behaviour on 
the part of the defendant — bad behaviour 
subsequent to the day of trial, on which the 
conviction took place ; not to speak of the 
anterior period intervening between that day, 
and the date of the offienee, as charged in the 
instrument of information. Here, then, for 
the hundredth time, we have the bad mode, 
the acknowledged bad mode, used promiscu- 
ously with the good mode — the (by lawyers) 
never enough to be admired and eulogized 
good mode. Nokes offers a personal insult to 
Stiles. Being prosecuted for this in the way 
of information, he is tried in the first place 
in the affidavit m«de ; and, if found guilty in 
that mode, tried over again in the vivd voce 
mode. Beiiig thus found guilty a second time, 
— after his conviction he offers to the same 
person (his prosecutor) a second insult, ex- 
actly of the same nature with the first. What 
is the consequence ? For this second insult, 
he is tried but once, and that by affidavit 
work, and, if upon the result of that inquiry 
deemed guilty, punished without any reference 
to a jury; the punishment for this second 
offence being pronounced at the same time 
with the punishment for the first, and indis- 
tinguisbably confounded with it. 

When sentence (judgment it is called in this 
case) is to be pronounced, the personal at- 
tendance of the defendant is either insisted 
upon or dispensed with, as the court thinks 
fit. But when he does appear, it is for the 
purpose of hearing merely, and not for the 
purpose of being admitted to be heard. There 
he is ; and, with him, the physical faculty of 
being examined in the best mode. No — it 
cannot — legally speaking, it cannot be. Speak 
he may, if he pleases: always understood, 
that whatever, when heard in this best mode, 
he advances in the way of fact, must go for 
nothing. Go for nothing ? Why so ? Only 
because it is offered in this best mode. The 
acknowledged bad mode — the mode by affi- 



davit, in which ample time for preparation is 
allowed, and scrutiny by cross-examination 
not allowed, is the only mode in which his 
testimony in the character of a witness — a 
self-^ regarding, self-serving witness, is admit- 
ted to be heard. To the subjecting him to the 
vexation of personal attendance, there is no 
reluctance. The only thing resisted, and that 
most inexorably, is the employing for the ex- 
traction of his evidence that acknowledged 
best mode, against which the only objection 
ever made, or capable of being made on the 
ground of reason and utility, consists in the 
vexation of attendance — that very vexation 
to which the party is so readily subjected, on 
condition of its being of no use. 

As to the vexation and the expense at- 
tached to this so elaborately complicated and 
inconsistent plan of procedure (the vexation 
which is the unheeded result, and the expense 
which, in the shape of profit, has been so 
manifestly the final cause,) — these are topics, 
the handling of which in detail must be re- 
ferred to the subject of procedure. Of the 
vices of the system, the only ones that belong 
directly to the present purpose are those the 
tendency of which is to weaken the security 
for truth on the part of the witness, and 
thence for right decision on the part of th* 
judge. 

Elsewhere, it is in the character of an en- 
gine of oppression, — here, it is in no other 
than that of a vast manufactory of mendacity 
and deception, — that our business is to ex- 
hibit the technical system of procedure. 

The composition of the tribunal is another 
point which requires to be carefully abstracted 
from the present investigation. Procedure by 
information, and procedure by attachment, 
were at one time the butts of popular and 
party clamour. Wherefore ? For no other 
reason than as being rivals and succedanea 
to the indiscriminately-cherished and never- 
enough>to-be-idolized trial by jury. Infor- 
mation leaves work but for one out of two 
juries; attachment, none for any. 

As to this matter, thus much is (as I pre- 
sume) by this time tolerably clear ; viz. that, 
of all the modifications of the technical (alias 
regular) mode of procedure, that in which a 
jury is employed is the only one tolerably 
well adapted to the pretended purpose of eli* 
citation of the truth. Well adapted : why ? 
— Because the judges are unexperienced, un- 
informed, numerous, unresponsible, the mi- 
nority or majority of them regularly forced 
by torture into perjury ? No : but because it 
is only when ephemeral judges are called in, 
that the mode of inquiry, acknowledged to 
be the only good one, is suffered to be em- 
ployed. Against the professional, the learned, 
the veteran class of judges, my complaint (in 
so many instances) is, not that they have 
taken upon themselves, without the co-ope- 
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ration of their unlearned colleagues, to exer- 
cise the function of judicature, — hut that, 
with their eyes open, and with a degree of 
pertinacity and assurance not to be exceeded, 
they have made it an inviolable rule, when 
left to themselves, never to conduct an in- 
quiry but in a mode which they know to be 
a bad one ; uniformly rejecting the very mode 
the superiority of which they are continually 
recognising, and that not only in language, 
but practice. 

§ 5. Case^ non-penal: procedure hy 
jury-trial. 

Compared with the procedure in criminal 
cases (especially those which stand, or are 
supposed to stand, highest in the scale of 
mischievousness,) the mode of procedure, in 
cases non-penal, presents, under the head of 
evidence, several important differences. 

The cause of these differences need not be 
a secret, to any eye that has courage enough 
to look it in the face. In criminal cases, the 
law had the more pressing exigencies of so- 
ciety for its object, and, for the subjects of its 
operation, a description of persons in whose 
purses any considerable quantity of plunder- 
able matter was seldom to be found. In the 
non-penal branch, the demand for justice was 
less pressing, and the quantity of plunderable 
matter ample enough to pay for the detention 
of the parties in the trammels of procedure. 

Accordingly, in the construction of the 
criminal branch of procedure, the interests of 
justice seem to have taken the lead; views 
of plunder being comparatively inefficient and 
subordinate. In the formation of the plan of 
procedure in non-penal cases — in cases in 
which the title to rights of property forms the 
principal object of dispute — plunder, and the 
means of extracting it from both parties in 
the greatest possible quantity, would be the 
main object; justice, the collateral result, 
having, in the mind and intention of the 
founders of the law, afforded little more than 
the occasion and the pretence. 

In criminal procedure there has accordingly 
been no fear, or at least no equal fear, of 
bringing the parties together, fece to fece, 
in the first instance, in the presence of the 
judges ; nor in general has any apprehension 
manifested itself of seeing the cause pushed 
to too speedy a conclusion. 

It is in the non-penal branch alone that an 
arrangement thus imperiously prescribed by 
the most obvious dictates of natural and uni- 
versal justice, has been so systematically and 
pertinaciously excluded by men of law : ex- 
cept on the few occasions on which, in spite 
of their reluctance, the dictates of genuine 
justice have, under the spur of necessity, been 
obeyed by legislators. 

Reciprocal explanation and interrogation 
between the parties, under the sanction of an 



oath, veith the fear of present shame as well 
as future punishment staring in the face that 
one of the pai-ties who, being in the wrong, 
is conscious of being so, — would have nipped 
in the bud all maid fide causes. By a view 
jointly taken at the outset, of all the evi- 
dence afforded by the nature of the cause, 
together with a survey of all other causes (if 
any) natural and unavoidable, of delay and 
complication, which happened to be attached 
to the individual matter in dispute, — causes 
of both descriptions, maid fide anA bond fide 
causes together, would receive of course the 
speediest termination of which they were re- 
spectively susceptible. 

To prevent maid fide causes from being 
themselves prevented — to keep the doors of 
justice open to the best class of customers, — 
one fundamental rule accordingly was, that 
an unlimited licience for mendacity should be 
granted to all mankind in the character of 
plaintiffs. 

Another was, — from the first to the last, 
never to admit the parties, much less bring 
them by compulsion, into the presence of the 
judge. 

To the joint influence of these rules, 
suitors are indebted for everything which in 
English common law goes by the name of 
pleading. 

The plaintiff has a demand (suppose for a 
sum of money) on the defendant. Plaintiff 
and defendant live (suppose) within a stone's 
throw of one another, and of the seat of jus- 
tice. In the summary mode of procedure, had 
that mode been permitted to take place, the 
grounds of the dispute might be liquidated — 
evidence, such as the case affords, heard — and 
a decision pronounced, all vidthin the compass 
of an hour. The ground being a note of hand, 
— whether the sum be £2 or £200, makes, in 
regard to the proof, and the time necessary 
for the exhibiting of it, not the smallest dif- 
ference. The plaintiff, in this case, coming 
forward spontaneously with Ibe statements 
made in his own way of the facts relied on 
by him as the grounds of his claim, general 
allegations and particular statements might 
naturally enough in this way come mixed ; 
but a few questions from the judge would be 
sufficient to effect the decomposition, and 
place each under its proper head. 

Under the technical system, — instead of 
appearing before the judge, and there stating 
the grounds of his demand, subject to coun- 
ter-interrogation, and under those securities 
for veracity which have place in the instance 
of an extraneous vdtness, — the plaintiff (or, 
more properly speaking, his attorney) pro- 
duces a written paper, called the declaration, 
from which almost all such information as 
could be of use for acquainting the judge or 
the defendant with the nature and grounds of 
the claim, is carefully excluded ; an enormous 
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mass of surplusage, garnished with innume- 
rable lies, being substituted in its place. This 
paper the plaintiff's attorney deposits in an 
office, whence the defendant's attorney ob- 
tains a copy, on payment of a fee. If the 
defendant pleads the general issue — that is, 
contents himself with a general denial of the 
justice of the claim , the cause then goes to 
trial. If the defendant pleads any special 
plea — that is, makes any answer, other than 
such general denial, the matter of this answer 
is expressed in another instrument called a 
plea, which is also filled with surplusage and 
lies. To this plea the plaintiff may answer 
by a third instrument, called a replication; 
to which the defendant may further reply by 
a rejoinder; and so on, without any certain 
limit. 

No security whatever being taken for the 
veracity of all this testimony (for testimony 
it is in the eye of reason, though not of tech- 
nical law) — neither punishment, oath, inter- 
rogation, nor any other check, being applied 
to falsehood in this shape, — the consequence 
is, that, saving just so far as it is the interest 
of the party who gives in the testimony that 
it should be true, not a word of truth does 
it ever contain. 

But of this more fully hereafter.* 

At length, when the stock of reciprocal 
ficrawls is exhausted, when the quiver of use- 
less arrows is on both sides emptied, the first 
and only inquiry, the trial before a petty jury, 
takes place. On this occasion, the meeting' 
of the parties in the presence of the judge — 
the first stage in every system of procedure 
that has really the ends of justice for its ends 
in view — this harbinger of reconciliation, 
and condition sine qud non to thorough ex- 
planation, though purely accidental, is at least 
not impossible. 

On this occasion, if so it happens that both 
parties are in a state of bona fides, each con- 
ceiving himself to be in the right, — in such 
case, whether both or either of them are or 
are not present, a scene of mutual frankness 
and expansion of heart may not unfrequently 
be observed. A spectator who, not knowing 
or not adverting to the stage at which these 
amicable demonstrations present themselves, 
should be witness only to the effect, would 
be apt to wonder how it should happen that 
between parties so well meaning, assisted by 
agents at once so faithful and so ingenuous, 
a difference capable of plunging them into 
litigation should ever have subsisted. In one 
consideration, and one only, can any cause be 
found adequate to the production of so re- 
markable an effect. The cause has, at this 
stage of it, furnished to the lawyers of all 
classes whatever pickings are to be had out 
of it. The stage in which agreement thus 
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takes place, if it takes place at all, is that in 
which, if the cause did not end in this way, 
it would alike find its termination in anothe. 
way. The stage at which all this virtue ma- 
nifests itself, is that in which the parties 
have little or nothing to gain by it — their law- 
yers little or nothing to lose by it. 

On this happy occasion, the advocates on 
both sides appear seldom backward in contri- 
buting their parts towards so salutary a re- 
sult. Why should they ? Before things are 
come to this pass, the learned gentlemen have 
had their fees. 

By termination in the ordinary way — viz. by 
a verdict in favour of one party or the other — 
nothing farther would be to be got. By a ter« 
mination in some extraordinary way, in virtue 
of an agreement for that purpose, ulterior fees 
may be to be got in more ways than one ; 
and if the overture be made, as it commonly 
is, before the evidence is begun to be heard, 
so much time and trouble is saved. 

By agreement, the result may come to be 
modified, amongst others, in either of the 
following ways : — 

1. By a direct compromise upon the spot. 

2. By reference to arbitration : in which 
case, after a bad mode of inquiry, the cause 
is subjected to the only good one. To a good 
mode of inquiry — even to the very best — 
lawyers have no objection, when it is not 
substituted for, but given in addition to, their 
own, the bad one. 

§ 6. Case, non-penal : procedure without jury" 
trial: cause originating in a motion. 

In the criminal class of suits, we have seen 
causes that take their commencement in mo- 
tions : of this description are informations. 
We have seen others, that, having begun in 
motions, end there, without passing into any 
other mode of inquiry : such, unless in the 
accidental and comparatively rare case of 
supplemental interrogation, are attachments. 
Inquiry, in these cases, but one, and that by 
affidavit work. 

The non-penal division furnishes, in like 
manner, causes (comparatively speaking) of 
the like simple texture: to this head be- 
long causes arising out of awards, and causes 
arising out of judgments without previous 
litigation, or jud^ents (as they are called) by 
consent. 

Incidental applications of all kinds — ap- 
plications grounded on incidents arising out 
of a cause already commenced in some one 
or other of the above regular modes, — are 
introduced by motion, and carried on by affi- 
davit work. 

The class of causes here in question, though 
in substance and effect original, are in form 
and appearance incidental. Judgment as for 
debt, entered up (as the phrase is) on a war- 
rant of attorney to confess judgment, is, in 



Digitized by 



Google 



Ch. XVv] EXTRACtlON — incongruities, COMMON LAW 



m 



«ffed: and substance, a mere contract between 
tbe creditor and the debtor — the supposed 
plaintiff and the supposed defendant ; tbe 
judge, whose decision the enrolment of judg- 
ment professes to deliver, never having ac- 
tually heard anything of the cause: but, 
according to the course of mendacity estab- 
lished in that behalf, the judges of the court 
in question are said to have taken cognizance 
of the pretended cause, and pronounced judg- 
ment accordingly ; and by this means an in- 
quiry, in reality original, assumes the form 
of an incidental one. 

The like observations may apply to the 
•case of motions grounded on awards, without 
much other difference than this, — viz. that 
the jurisdiction in this case, instead of being 
woven in the loom of jurisprudence by the 
shuttle of fiction, was fashioned in the pro- 
per manufi&ctory, and put into the hands of 
the judge by the weU-meant providence of 
the legislature. 

The award — a decision formed by arbitra- 
tors, a sort of judges chosen by the parties — 
is made a rule of court ; it is by that means 
placed on a footing witb the judgment by 
consent, as described above.* 

* In the minds of the contrivers, these arbi- 
tration courts (it seems not impossible) may have 
originated in th.e honest wish of diminishing 
litigation — of extending the benefit of justice to 
those to whom it might otherwise have been in- 
Acoessible. and saving them, at the same time, 
iirom the tangs of the men or law. But the pro- 
jector, whoever he may have been, if not a lawyer, 
appears in great measure to have been either de- 
ceived by the wiles, or overborne by the power 
of lawyers : what they have gained by the institu- 
tion is rather more ascertainable than what they 
have lost; that is, than what has been gained to 
justice. 

1. Parties examinable, and of course examined : 
but no oath, consequently nopunishment; licence 
for mendacity, as against everything that goes by 
the name of punishment — as against everything 
but shame, that punishment to which those only 
against whom the forms of judicature are least 
necessary, are sensible. 

2. No such tribunal capable of being instituted, 
but by consent of both parties. Let there be a 
spark of mala fides on either side, no such tri- 
bunal will be mstituted, unless it be in virtue of 
an expectation on one part, of profiting by the 
(fona fidez and consequent veracitv on the op- 
posite side, reserving to himself the benefit of 
mendacity on his own side. 

3. Care has been taken, as above, that on both 
sides ad appeal shall be open to the learning and 
probity of the regular tribunals, sittinjj by them- 
selves, without the incumbrance of a jury. But, 
neither on these nor on any other occasions, do 
these mast^s of wisdom ever determine a ques- 
tion upon any other than that which, in respect 
of the mode of collection, is the worst evidence — 
evidence delivered in that form in virtue of which 
a malt fide suitor and a mai& fide deponent act 
to most advantage. 

4. There is a dam of causes, nor that a scanty 
4me, to the cognizance of which, as ^laekstone 

VOL.VL 



In this case, does the cause originate with 
the party who is satisfied with the award? 
A motion is made for an attachment againgt 
the other for non-performance of the award — 
for not rendering that service, the non-red- 
dition of which has, by the conversion of the 
award into the equivalent of a judgment, be- 
come an offence against the authority of the 
court. 

Does the cause origmate with him who is 
dissatisfied with the liward ? It comes in the 
shape of a morion made by him, to set aside 
the award : the virtual judgment, though pro- 
nounced, is one the execution of which would 
not, it is contended, be consistent with th^ 
dictates of justice. 

In the case of the judgment by consent, 
there has been no previous inquiry : the con- 
sent, the confession implied in that consent; 
stands in lieu of inquhry, and supersedes the 
use of it. 

In the case of the award, there has been 
a previous inquiry; and that inquiry con- 
ducted in the best mode — the natural mode: 
examination ex interrogatu judicis et partium 
(cross-examination included), by viva toce 
answers to vivA voce questions. 

From the unlearned, the cause is brought 
before the learned, judge: and in what mode 
is it now conducted ? In the very worst of 
modes. How so ? Because it is a rule witlr 
them, an inflexible rule, when assembled four 
of them together, and without a jury, never 
to receive evidence in any other mode than 
the worst in use. 

Compared with the general run of causes, 
— motion causes, causes originating in affida- 
vit work, whether they end there or not, but 
more especially if they end as well as begih 
there, have one advantage : they bring this 
kernel of the cause to view at once, without 
the husk — the evidence, without the mass df 
useless and mendacious allegation on both 
sides, which neither is received, nor is in- 
tended to be received, as evidence. In com- 
parison with the main body, they are a sort 
of summary causes. 



confesses,' a tribunal with a jury in it is physi- 
cally incompetent ; and which, if not tried by 
this sort of voluntarily appointed tribunal, would, 
as he also intimates, not be tried at^l — disputei 
having for their subject-matter long-winded and 
intricate accounts between merchant and mer- 
chant, for example. In resnect of so many of 
these disputes, therefore, as, having been carried 
on in the first instance before the irregular tri- 
bunals* pass hoax them to the regular, the insti- 
tution is BO mudi clear ^n to the regular ones : 
and as the mode of trial is such as holds out every, 
encouragement to mendacity and dishonesty, u 
the source thus opened of htigation is not pro^ 
diictive, it is no fault of the man of law. 

a Book III. Chap. I. Arbitration^ Vol. llh 
p. 16. 

Hh 
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Compared with the regular causes, these • 
summary ones afford this instruction to the 
eye that is not afraid or ashamed to look at 
it ; viz. that» by the implicit, but not less 
clear and undeniable, confession of those by 
whom regular and summary procedure are 
administered with the same imperturbable 
complacency, so much of the regular as con- 
sists in the sham inquiry, is so much sheer 
abuse. 

What, in a Word, is the character of this 
species of procedure ? It wants nothing of 
being coincident with the domestic, the na- 
tural, the truly and solely just mode of pro- 
cedure, but this one circumstance, viz. the 
conducting the inquiry in the best mode in- 
stead of the worst. 

If the most learned persons who sit in 
judgment over the award, did but receive the 
evidence in the same mode as the unlearned 
persons who pronounced the award, " every- 
thing would be as it should be." 

Everything would be as it should be, if 
those who sit in judgment over inferior judg- 
ments would allow themselves the possibility 
of coming at the truth, instead of giving the 
monopoly of it to inferior hands. 



CHAPTER XVL 

MODE OF EXTRACTION IN ENGLISH EQUITY 
PROCEDURE — ITS INCONGRUITIES. 

Equity is the name that has been given to 
law (jurisprudential law,) when the inquiry 
into the matter of fact and other proceedings 
are carried on according to a particular mode. 

The origin and history of Equity, or rather 
of Equity courts, will be given in a subse- 
quent book.* 

It is in the mode of procedure pursued, 
and in nothing else, that the difference be- 
tween common law and equity is to be sought. 
Law — common law«-is that sort of jurispru- 
dential law (understand, substantive law,) 
the arrangements of which are formed and 
carried into effect according to the system of 
procedure pursued in the courts originally 
styled simply courts of law, now occasionally, 
by way of distinction, courts of common law. 
Equity is that sort of law (jurisprudential 
substantive law,) pursued in the pourts of 
more modem institution, which have by de- 
grees acquired the name of courts of equity. 
That between law and equity there is any 
natural, intrinsic, original distinction, is a 
shallow conceit, the offspring of prejudice and 
ignorance. Equity itself is a mere word ; the 
thing, of which it is the name, is the mere cre- 
ation of the imagination. The arrangements 
of substantive law, to which men with the 
word equity in their mouths give effect, are, 



* Book VIIL Technical Procedure; Chap. 



in many instances, different from the arrange- 
ments to which men with common law in 
their mouths give effect : but, — for distin- 
giushing the one set of arraugements from 
the other, or the cases in which it is proper, 
from those in which it is not proper, that the 
courts of equity should interpose, and, by 
proceeding according to their system, esta- 
blish such arrangements as they are in use to 
establish, — there is not in the word equity 
anything from which any the slightest direc- 
tion can be obtained. 

In the courts called courts of equity, the 
procedure is said to be by bill ; that is, the 
instrument by which the suit is commenced 
(understand, the first instrument after the 
mere instrument of sunmions — the first in- 
strument in and by which either party is con- 
sidered as speakuig) is thus denominated. 
Not but that, in the lexicography of English 
jurisprudence, the same denomination is given 
to a thousand other sorts of things. 

In this procedure, both modes of delivering 
and extracting testimony are employed — the 
ready- written, and the vivd voce mode : the 
one of them employed upon the one descrip- 
tion of deponents, the other upon another ; 
the one upon parties speaking in the charac- 
ter of mtnesses, the other upon extraneous 
witnesses. 

In this mode, as in the common-law mode, 
< — lest maid fide litigants should stand ex- 
cluded, aind lest, between bond fide litigants, 
the business should be settled too soon, and 
at too small an expense of words to the law- 
yers and money to the suitors, — the door is 
of course left open to mendacity in the first 
instance. In the written instrument, the bill, 
by which the suit commences, the plaintiff, 
not upon oath, enjoying a complete licence 
for mendacity, tells whatever -story suggests 
itself to his professional &bricator as best 
adapted to whatever may be the purpose. In 
this bill (the length, and by that mqans the 
expense, of which, is whatever he is pleased 
to make it,) he possesses an engine of de- 
struction, by the use of which, the stock of 
plunderable matter at the command of the 
defendant being given (not exceeding a cer- 
tain quantity,) the victim may be consigned 
to certain ruin. To this purpose, it is not 
necessary that, from the beginning to the end, 
the bill should contain a single syllable of 
truth: and (that the licence given to him in 
this respect may be the more complete and 
uncontradicted) besides that he is freed from 
all apprehension on the score of punishment, 
he is not, even in this comparatively unim- 
pressive mode, subjected to any such check 
as that of cross-examination. From the bur- 
then of costs, it is true, he is not altogether 
exempted. In case of ultimate fiiilure, in 
most, though not in all cases, he is liable to 
bear, not only the whole burUien of his own 
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disbursements, but a considerable part (pro- 
bably in general the greater part) of those 
incurred by his adversary. But, of this com- 
pensation on the one part, this check to op- 
pression on the other, the time is postponed 
to the conclusion of the suit : a point of time 
which it depends upon the author of the suit 
to postpone, always for several months, and 
coounonly for years — a length of time, pre- 
vious to the expiration of which, the ruin of 
the defendant, and by that means the attain- 
ment of the object of the suit, without either 
right or shadow of right, may have been re- 
duced to certainty. 

Thus it is that, by the essential structure 
of the system, mendacity, in the character of 
an instrument of oppression, receives ample 
licence and encouragement. Truth, at the 
same time, arid on the part of the same person, 
enjoys no licence : mendacity is not simply 
permitted — it is in large quantities, on va- 
rious occasions, and in various shapes, com- 
pelled. A plaintiff whose delicacy should 
shrink from it would be punished with the 
loss of his cause. Not that, in the natural 
course of things, his delicacy is likely to be 
put to the test. The answer to this sort of 
bill must be the defendant's own, and, besides 
his oath, he is made responsible for it by his 
signature. The bill is, on the contrary, the 
discourse, not of the plaintiff, whose discourse 
it purports to be, but of his lawyers : neither 
swearing to it nor signing it, in the ordinary 
course of things he never so much as looks 
at it. 

The mendiicity thus bespoken by autho- 
rity, forced into the mouth of the suitor by 
the hand of power, may be distinguished into 
two masses — the unappropriate, and the ap- 
propriate. 

By the unappropriate, I mean that which 
is of the same tenor or purport in every indi- 
vidual instance. This trash (besides that the 
quantity of it is, in comparison with the other, 
not very abundant,) being generally known, 
at least by lawyers, for what it is, produces, 
in the character of a mass of falsehood, a 
degree of mischief comparatively inconsider- 
able : no other than what consists in the ex- 
posing to the eye of the world the spectacle 
of intellectual debility, in conjunction with 
moral insensibility, occupying the seats of 
judicature, — the depraved taste which can 
endure the eternal repetition of so much use- 
less nonsense, — ^the moral insensibility which, 
sheltering itself behind the plea of usage, is 
content in such sort to abuse its power, as to 
force one party to write falsehood, that both 
parties may be forced to pay for it. 

By the appropriate mass of falsehood, I 
mean those particular false allegations which 
the rules of the court compel a plaintiff to 
employ his law assistant to stuff and stain his 
bill with^ on pain of losing his suit. 



In the matter of every bill, as before ob-' 
served, there are two distinguishable parts : in' 
the one, the plaintiff exhibits his own testi- 
mony in his own behalf; by the other, he en- 
deavours to obtain, to extract, the testimony 
of his adversary the defendant. Aiming at the 
latter object, he is permitted to clothe^ an^ 
accordingly does clothe, a correspondent por-, 
tion of &e matter of his bill in the form of 
questions or mterrogations. So far, so good : 
but if this were all, the quantity of trash 
manufactured and sold, the quantity of profit, 
extractable from the manu&cture and sale of 
it, would not be sufficient. To supply the de- 
ficiency, a rule of practice has been established; 
and it is this : every interrogatory must have d 
charge to support it. What is here meant by 
the word charge f An assertion, commonly 
false, whereby the plaintiff, applying to the 
defendant for information concerning a matter 
of feet of which he (the plaintiff) frequently 
is altogether ignorant, declares his knowledge 
of it. The defendant, for example, is execu- 
tor of the will of a deceased testator, by which 
a legacy has been left to the plaintiff. The 
plaintiff, knowing nothing of the state of the' 
testator's affairs, knows not whether, after 
payment of debts, there will be any and what- 
pecuniary matter left for the payment of the 
legacy. Simply to put the question would be 
exhibiting ah interrogatory without a charge 
for the support of it. To steer dear of thi? 
irregularity, the draughtsman turns to his 
common-place book for an inventory of the. 
several shapes in which property is capable of 
exhibiting itself; and without resorting to hiff 
employer (a recourse which would be alto- 
gether useless,) speaking always in the per- 
son of his principal, he gives a Ust of all these 
modifications, and without more ado allegesr 
and asserts that the testator had property iit 
some, or if he thinks fit (for it makes no sort 
of difference) in every one, or all, of these' 
shapes. 

The same rule extends itself over every 
part of the case. To obtain a true statement,- 
you must begin with giving a false one ; and 
the object of the felse statement being to. 
exhaust the whole stock of modifications of 
which the fact in each case is susceptible, the" 
mass of mendacious matter must be propor- 
tionally voluminous. The power of the judge' 
is indefatigably displayed in enforcing the ob- 
servance of this immoral rule.* 



* As everything has its reason (good, bad, or 
indifferent,) so has this : and at first glance it is 
rather a plausible one. If, for every question, a 
chargc^a correspondent allegation,- were not to 
be required, intenogation mi^ht run riot : there 
would be no end to questionmg: a door would 
remain open, and that a boundless one, to imper- 
tinence. Plausible thus far : but where is the 
real utility at the bottom of it f What is, remiired,- 
is. that to every question there should beacoarger 
what is not required, in the instance of any ^arge^ 
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On this occasion an option addresses itself 
to the prudence of the draughtsman — an op- 
tion to be made between the present interest 
of his purse, and the permanent interest of his 
professional fame. Of any sort of deficiency 
in the charging part, a natural result is a cor- 
responding deficiency in the answer of the 
defendant — especially if the fact be of the 
number of those which are material to the 
support of ^e plaintiff's claim, in which case 
a fiuthfiil adviser will be alert in the discovery 
of the flaw, and in enabling his client to take 
due advantage of it. The consequence is, that 
the correspondent interrogatory remains un- 
answered. This produces the necessity of an 
amendment to the bill; which accordingly 
comes back to be new tinkered up by the 
same hand by which the hole in it had been 
left. Infirmity is the general lot of human 
nature ; biit it is in the practice of the law 
only that a man may be sure to gain by it. 
Designed or undesigned, it is upon the head 
of the unlearned that the transgressions of the 
man of learning are avenged. 

When, in this system of procedure, the 
individual subjected to examination is not a 
party but an extraneous witness, we shall see 
the mass of interrogative matter very pro- 
perly broken down into distinct questions, and 
these questions numbered. Under the eyes of 
the same court, and in the same cause — in 
tills initial stage of the same individual cause 
— this source of distinctness, this principle of 
order, is uniformly, and as it were carefiilly, 
steered clear of: the interrogative part is one 
undivided mass, the charging part is another 
undivided mass, placed before the interroga- 
tive. If, the charging part being divided into 
articles, the interrogative were divided into 
a correspondent number of articles, a defici- 
ency in either would too readily be observed ; 
the licence to evasion on one part, the demand 
for amendment on the other, would be too 
unfrequent : this must not be. 

The charging part is accordingly elaborated 
into one shapeless mass, agreeing in that re- 
spect with the sort of composition which in 
common-law procedure we have been viewing 
under the name of an affidavit : differing only 



is, that that charge shall be a true one. What 
follows ? That me apprehended impertinence, 
instead of being checked, is doubled. To con- 



stitute a legal ground for each question, pertinent 
or impertinent, it is prefiiced by an allegation, 
which allegation, as often as it is false (which it 
is perhaps still oftener than it is tnicu) cannot 
possibly be of any use. Thus stands the matter 
on the ground of utility ; particular utility with 
reference to the particular object in view, viz. 
the obtaining a just ground for a decision to a 
particular effect, by tne discovery of a particular 
mass of truth. With a view to the influence of 
this practice upon general probity, upon the 
public duqposition to veradtv, occasion will occur 
lor noticing it in another ptace. 



in respect of the licence for mendacity 9 

liberty which, in liie case of a bill, is condu- 
cive (as hath been seen) to the professional 
and real ends of judicature ; in the case of an 
affidavit, not so. 

The charging part is worked up into one 
such mass, the interrogative into another. 
Not that the nature c^ tiie interrogative suf-^ 
fers its elementary parts to be quite so undis- 
tinguishable as in the other case ; inasmuch 
as, if not a complete division, a sort of joint 
is naturally formed, as often as any of the 
interrogative parts of speedi — the what, the 
when, the where, the whether — come to be 
repeated. The questions, and consequently 
the propositions to which answers are to be- 
adapted, — these portions of the discussion, 
though not denominated, though not num- 
bered, are in some sort (though thus insuffi- 
ciently) distinguished. 

When the established sources of delay have 
been exhausted (delay, a mischief which be- 
longs not to the present work,) comes at 
length the defenduit's answer. The esta- 
bli^ed licence to mendacity, having given 
birth to the suit — having, if the suit be a 
maid fide one, thus fiilfilled its obviously in- 
tended purpose — is now withdrawn : what 
a man says in the character of a defendant^ 
he is made to deliver upon oath.* 



* He cannot, however, be punished for men- 
dacity, unless upon the evidence of at least two 
witnesses. 

^* No decree, it is said, can be made against a 
man*s answer, upon the proof of one witaess.** 
(1 Vem. 140. 3 Chanc Caa. 123. 1 Ventr. 213 
in Parker's Harrison L 224) 

This is as much as to say, that a court of 
equity cannot or will not form that sort of judg. 
ment which is exercised every day by a jury- 
and to which the meanest jury is acknowledged 
to be in every sense fiilly competent ;— a judg- 
ment concernmg the comparative trustworthiness 
of the opposite testimomes of two deponents. — 
To what considerations are we to impute thia 
self -created incompetence on the part of these 
great and learned personages ? Is it that, in 
their own judgments, the mode of inquiry they 
are content to pursue is completely iU-adanted 
to the ends of justice ? — or is it, that, to weir 
own consciousness their own minds are so vi- 
tiated and enfeebled by false science, as to be 
unfit for a task for which no unfitness is to be 
found in a company of unlearned tradesmen ? 

The efiects or this disclaimer are not unworthy 
of observation. 

1. In the dumicter of defendant, the testimony 
of one man^ of every man — so long as he has 
but the testimony or one extraneous witness to 
oppose him, be that one witness who he may,^ 
is absolutely conclusive : so that, to whomsoever 
has but one such opponent, the benefit of tri- 
umphant peijury is made sure. 

2. And what sort of evidence is IL in compa- 
rison with which the most trustwortny evidence 
goes for nothing ? A person who is interested by 
the amount of the whole interest created hj the 
whole value of the cause : and this in the judg- 
ment of those sages with whom it is a maxima- 
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If the bill, the instrument exhibited on 
the part of the plaintiff, were broken down 
into numbered articles, — in that case, if the 
matter contained in the defendant's answer 
were broken down in like manner, the defi- 
ciencies in it (if any such were left) would be 
too clearly apparent : of an allegation unan- 
swered, it would be seen, that it had beenlefb 
unanswered, and thence yiriually admitted to 
be true — of a question unanswered, it would 
be seen that it had been left unanswered, and 
in so fiir the obligaticm of furnishing the re- 
quisite evidence left unfulfilled. This again is 
what must not be : for, besides that on every 
occasion the influence of light is unfiivourable 
to the health of the professional system, it 
would not be so easy as at present, wheii the 
first answer is called in, to increase the bulk 
of the second answer by groundless excep- 
tions (^exception is the technical appellative,) 
imputing deficiencies to the first. If charge 
article 2, or interrogatory article 2, had, in 
the corresponding article of the answer, re- 
ceived a fair and fuUreply, a degree of salutary 
shame might be felt by a draughtsman, who, 
in drawing up a paper of exceptions, should be 
dbposed to accuse the answer of insufficiency 
in relation to these respective articles. But, 
when the charging part of the bill has been 
digested into one sort of confusion, the inter- 
rogative part into another, and the matter of 
the answer into a third, the industry and in- 
genuity of the drawer of the list of exceptions 
stands happily exempt from all restraint. Full 
or scanty, explicit or evasive, ' the answer is 
(for anything that can be seen clearly to the 
contrary) alUce open to exception. Bill and 
answer together compose so thick a wood, 
that a bond fide traveller may lose his way in 
it, and a maid fide traveller may, without fear 
of exposure, make as if he had lost his way in 
it : whatever be the means, the professional 
purpose is equally well fulfilled. 

When the thread of examination has thus 
at length been spun on to its end — when 
papers of exceptions have been followed by 
fi'esh answers, these answers by new editions 
of the bill with amendments, these amend- 
ments again by fresh answers, these answers 
by fi'esh exceptions, these exceptions again by 
firesh answers, and so on to an end (if haply 
the suit be destined to have an end,) — the en- 
tire state of the case, so fiir as depends upon 
what the parties themselves know of it, is 
firequently but half exhibited. To complete 
the picture, what is called a cross bill is ne- 
cessary. In the cross bill, as may be imagined 
firom the name, the parties now diange places : 
the defendant takes upon himself the charac- 
ter of plaintiff, and the obligation of answer- 
that an interest, though to a less value than the 
smallest coin in currency, is sufficient to render 
« witness inadmissible. 



ing questions is exchanged for the less irksome 
task of putting them. 

In thu cross cause, as it is called, veracity 
is now required firom him upon whom in the 
original cause mendacity had been forced : and 
the same judge, by whose well practised hand 
mendacity had been planted in the heart of 
the suitor, calls for (can it be said expects?) 
sincerity as the fruit of it. 

In other respects, no fresh observations 
seem necessary on the occasion of this sup- 
plemental half of a mercilessly-protracted, 
yet still imperfect, course of litigation : with- 
out any variation worth noticing, whatever 
has been predicated of the original cause may 
with equal propriety be predicated of the cross 
cause. 

All this while no other progress has been 
made in the cause or causes (singular or plu- 
ral, which you please) than the extraction 
of the self-regarding testimony on both sides. 
There remams to be collected (not to speak 
of evidence of the real or written kind) the 
testimony of extraneous witnesses — of what- 
ever witnesses of this description the indi- 
vidual nature of the case has happened to 
present. 

A moment's pause. — In speaking of the tes- 
timony of the self-regarding kind — the tes- 
timony of the parties themselves, as having 
been extracted in the course of this process^ 
(meaning the whole of it extracted,) I went 
too fiur. What each party has said to his 
own prejudice is now indeed looked upon as 
proved ; credit is understood to be due to it : 
but whatever, in the character of plaintiff, 
either party may have said to his own advan- 
tage, is (as already observed) understood to 
be so much fidsehood, and in that character 
goes for nothing. If, then, of what facts a 
party happens to have known to his own ad- 
vantage, any part be, in the instance of either 
of them, capable of being employed to the 
advantage of him by whose discourse it ia 
brought to view, it can only be in so far as 
it is in the character of defendant, that the 
ingenuity of the draughtsman has contrived 
to make him come out with it. Even then, 
great doubts and difficulties seem to have en- 
compassed the question, how far he, of whom 
it is certain that he has spoken truth in one 
case, ought to be regarded as capable of speak- 
ing truth in the other case : and, for clearing 
up these doubts and difficulties, recourse has 
been had, on this as on every other part of 
the field of evidence — not to the discern- 
ment of the judge, judging fi-om the parti- 
cular circumstances of the individual case--— 
but to unbending rules, binding the judge in 
each individual case to disregard the circum- 
stances of the case before his eyes, in order 
to govern himself exclusively by the circum 
stances of some other case, of which the-cir* 
cumstances have never presented themselves,, 
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|)or can ever be made to present themselves, 
^ his view. 

Lest the road of mendacity should not yet 
be smooth enough, and that the professional 
hand, which the suitor is forced to hire, may 
have as much to do as possible,-^ the change 
pf persons (that species of fiilsehood, of which, 
besides the falsity, the mischief in other re- 
spects has already been brought to view) is 
imposed upon the defendant in each cause 
— upon him who, on pain of punishment as 
for perjury, is commanded to speak true — 
as well as upon the plaintiff, that is, upon 
him from whom (so long as he continues to 
speak in that character) truth is neither ex- 
pected, nor so much as tolerated. In the case 
of the answer, as in the case of the bill, — 
the discourse ascribed to the party, having 
the professional assistant for its penman — who 
again speaks in his own person, if in any 
determinate person, at any rate not in the 
person of the party, — the party is thereupon 
required to swear it, and to sign it. In a 
language not his own — a language in which, 
from beginning to end, whatsoever of truth 
there be, is, if not folsified, at least disguised 
and travestied — in a language not his own, 
by a person he knows not who (for between 
^9 party and the draughtsman there is never 
fmy sort of contact, the attorney being the 
inedium of communication,) he reeids or does 
pot read, hears read or does not hear read, 
liears read correctly or incorrectly, intelli- 
gibly or not intelligibly, what he swears and 
signs, tinder these circumstances, if the bur- 
then of legal responsibility is too conspicuous 
and too formidable not to have made some 
impression — not to have produced the effect 
pf a check, as to such of the hcts to which 
in the nature of the case it mav have appeared 
fipplicable, — in the burthen of moral responsi- 
bility, if so it happens that he has any feeling 
pf it at all, he is but too apt to feel, not so 
pouch a yoke itself, as the shadow of a yoke. 

We come now, however, to the mode in 
jise, in this species of procedure, for obtaining 
the testimony of extraneous witnesses : and 
|iow the mode employed is as different as if 
they were animals of another species, or in- 
}iabitants of another world. 

Interested allegation, and thence sponta- 
neous exhibition, being now out of the ques- 
tion, — what evidence is to be received from 
this source falls to be extracted: and the 
extraction is performed in the mode already 
brought to view under the name of the Ro- 
rnan (or say Roroanigenous) mode : under^ 
stand always a bad modification of that bad 
inode. 

Of the Roman procedure on this head, con- 
sidered on the footing on which it stands in 
general, the defective points in this respect 
have been already brought to view : — cross- 
-examination by the adverse party, none ; to 



the gap lefb by that deficiency, no adequate 
supplement ; on each side, sole interrogator 
the judge — on whose part, not so much as in 
pmnt of appropriate information, much less 
in point of zeal, can any degree of aptitude 
approaching to that of the party be reason- 
ably expected. 

On the continent of Europe, the operator 
on this occasion is. at any rate a person bear- 
ing the official name, the power, the dignity, 
of a judge — beholding as such the eyes of the 
public pointed at his proceeding, curious to 
spy whatever may be to be spied through the 
crevices of his closet door ; nor does this door, 
against whomsoever else it may be shut, re- 
fuse admittance to his official assistant and 
subordinate — his secretary — by whatsoever 
name denominated. 

In the English mode (understand always 
the mode which claims to itself the exclusive 
praise of having equity for its guide,) no se- 
cretary — not so much as a judge — no person 
who bears the name, the dignity, or on any 
other occasion whatsoever exercises the func- 
tion, of a judge. On this important occasion 
— the only sort of occasion which, were the 
legislator to perform his part, could ever 
occur to call into exercise the faculties of a 
judge, — .his function is exercised by nobody 
knows what deputy, derk, or derk^s-deputy 
— an unknown and nameless underling, who 
neither in reputation nor in any other respect 
has anything to gain by good desert — anything 
tp lose (corruption or other such palpable cri- 
minality excepted) by ill desert; and who, 
on each occasion, has but one interest in the 
business, which is to get through it in as 
speedy, and consequenUy in as imperfect, a 
way as possible. 

The person who on this occasion fills the 
place that, if filled by anybody, ought to be 
filled by a judge, — this person beii^ consi- 
dered as an automaton, is not considered as 
possessed of the smallest particle of discre- 
tionary power; but reciting, as a parrot might 
recite, such questions as on each side have 
been put into his bands, receives such an- 
swers as the witness thinks fit to give to them : 
to subtract a word, to add a word, to change 
a word, all these operations are alike superior 
to his province. One opening indeed there is 
to further information, and that not charge- 
able (it must be confessed) with any defi- 
ciency in point of amplitude : the misfortune 
is, that it lies all of it on one side. Do you 
know anjrthing further that may be of ad- 
vantage to the plaintiff? says the concluding 
article in the paper of interrogatories deli- 
vered on the part of the plaintiff. Do you 
know anything that may be of advantage to 
the defendant ? says a corresponding article 
in the paper delivered on the part of the 
defendant. Having no one before him that 
either ]^no^ a syllable, or cares ^ stri^w^ 



Digitized by 



Google 



Ch. XVI.] 



EXTRACTION— INCONGRUITIES, EQUITY. 



487 



about the matter — seeing no one before him, 
of whom it is possible for him to stand in 
any kind of awe, — the witness remembers on 
each side as much or as little as he pleases. 
Fear of consequences may prevent him from 
telling any falsehood for which he sees rea- 
son to apprehend detection and punishment 
from other sources ; but for the utterance of 
any truth which in his view may appear preg- 
nant with anything unfavourable to the side 
which his inclinations have espoused, there 
is nothing in the whole system put together 
that can afford him the slightest motive. 

In the situation of the derk who on this 
occasion acts the part of a sort of shadow of 
a judge, what can be supposed to be his in- 
clinations or endeavours from the opening of 
the business to the conclusion of it? To get 
it out of his hands, and put an end to his la- 
bour. — his obscure and thankless and in every 
shape unprofitable labour, as soon as possi- 
ble ; — ^to get some sort of answer to each and 
every interrogatory, — if such be understood 
to be his duty, t. e. the task, for a fiedlure in 
which he might be in danger of being pu- 
nished : to get an answer ; but whether true 
or false, complete or incomplete, distinct or 
indistinct, intelligible or unintelligible, why 
should he care? 

On this footing is this principal part of 
the judicial function exercised in that court 
(the Court of Chancery) by which by far the 
greatest part of the business caUed equity 
business is performed ; that is to say, when 
the examination is performed in the district 
of the metropolis, being that district in which 
.the greater part of this sort of business is 
performed. This accordingly is what may be 
termed the ordinary mode. 

In the same court, what may be termed 
the extraordinary mode, the mode less in use, 
and at any rate employed only as a make- 
shift, may be pronounced somewhat less im- 
perfect. Where the scene of the examination 
lies elsewhere than within the district of the 
metropolis, — on the occasion of each cause, a 
commission is granted to four persons, com- 
monly attorneys, two of them recommended 
on each side. The court of justice is a room 
in some public house : and there it is, that, 
under the obligation — the anxiously enforced 
obligation of secrecy, the witnesses are 
brought together. Compared with the open 
mode by examination and cross-examination 
in a public court of justice, with or without 
a jury, this mode will be seen to be imper- 
fect ; though what particular quarter may be 
the seat of the imperfection may not be quite 
so easy to pronounce. These commissioners, 
— to what known class are their function and 
their station to be referred ? Are they judges, 
mere judges, and nothing more? Then comes 
the deficiency in respect of appropriate in- 
formation, and adequate interest and stimulus 



to exertion, as before. Are they mere agents 
of the parties by whom they are respectively 
nominated and paid? In this way of viewing 
the matter, we behold a judicature without 
a judge. The official experience, the habitual 
sense of dignity, the consequent solicitude in 
respect of reputation, — these endowments, 
so naturally attached to the station of the 
permanent judge, are not reasonably to be 
looked for on the part of these ephemeral 
judges. On the other hand, more or less of 
partiality towards the interests of the parties 
to whom they are respectively indebted for 
their appointment, and on that account a pro- 
portionable degree of zeal and acuteness in 
the conduct of the examination (which by 
this means wears in a certain degree the 
complexion of the reciprocal process of exa- 
mination and cross-examination,) may not 
unreasonably be expected. But their seal, if 
any such emotion bie felt, has not, unless by 
accident, been excited or sharpened by any 
personal intercourse with the immediate 
agents of the parties, much less with the 
parties themselves: and, as to information 
with regard to facts, if they possess any be- 
yond what the interrogatories themselves in 
their naked and unexplained state afford, it 
is again a matter of accident; and, if the 
supposition be realized, the information and 
function of the agents, the attorneys, of the 
parties, is communicated to these amphibious 
functionaries. 

The only source of information they are 
sure to possess, consists of the above-men- 
tioned sets of interrogatories, exhibited one 
on each, or perhaps only on one, side. These 
interrogatories must, by the rules of the 
court, have received the ngnature of an ad- 
vocate, having been drawn up either by the 
advocate himself from a paper of instructions 
given to him by his client the attorney, or by 
the attorney himself. Drawn by whomsoever 
they may, they are necessarily presented uno 
flatu to the commissioners, to whom, in their 
character of judges or agents of the parties, 
they are to serve in the character of instruc- 
tions. Comparing the situation of these de- 
puties with that of the parties, it is obvious 
how indifferently qualified they will be for 
the putting of such questions as neither have 
been nor can have been comprised in the 
paper of interrogatories, — fresh questions 
arising in unlimited number and variety out 
of the unforeseeable answers to immediately 
preceding questions. Thus, in the respect in 
question, stands this modification of the re- 
gular mode, when compared with the sum- 
mary mode, in which the mutual presence of 
the parties forms the essential and charac- 
teristic feature. Compared indeed with the 
mode observed in trial by jury, in which the 
presence of advocates, coupled with the ab- 
sence or at least the inaction of the parties,, 



Digitized by 



Google 



ie& 



RATIONALE OP JUDICIAL EVIDENCE. 



[Booi lit 



19 an inseparable circumstance, — ^the disparity 
in this respect may not be so great. If, when 
transmitted to the commissioners, the paper 
of interrogatories be accompanied by a paper 
pf instructions as full as that which, under 
tbe name of a brief, has on the occasion of a 
trial by jury been put into the hands of the 
advocate, — it follows that (excepting the oc- 
casional faculty of vivd voce communication 
with the attorney at the time of the trial) 
between the situation and means of informa- 
tion on the part of the advocate so called, 
and those of the commissioner thus qualified 
fpr exercising the function of an advocate, 
ihere is no very striking difference. 

What might seem extraordinary enough 
(if in the practice of English jurisdiction any 
exemplification of inconsistency or of esta- 
blished contempt for the known ends of jus- 
tice could appear extraordinary) is, that the 
comparative incongruity of this equity mode 
pf receiving and extracting extraneous testi- 
mony is by no description of persons so ex- 
plicitly and habitually recognised as by the 
yery persons under whose authority it is so 
regularly pursued. In ordinary cases indeed, 
in by far the greater number of causes, this 
wretchedly adapted mode of investigation is 
suffered to take its course. Yet sometimes 
it does happen, that the least defective of the 
existing modes of extraction — the jury-trial 
mode, by examination and cross-examination, 
is looked upon as worth being employed; 
and in this case, trial by jury is the resource. 
The Chancellor knowing, and, by expression 
stronger than any words, confessing and pro- 
claiming, that the only mode whidi he is in 
the constant habit of employing for the dis- 
Qovery of truth is a bad one, sends the cause 
(that is to say, this part of it) to another tri- 
bunal, thfi habits of which are less aberrant 
from the ends of justice. The practice is so 
familiar as to have acquired an appropriate 
technical name: it is called directing an issue. 

The whole character and complexion of 
English judicature would be belied, if on 
this oco^ion as. well a^ so. many others, the 
professional fondness, for mendacity were not 
indulged with its gratification. The opera- 
tion belonging to the head of Procedure, the 
dettdls of it belong not to this place. How 
the parties are forced, or one of them, to say 
a wager has been laid between them, though 
it is no such thing — a wager, as to whether 
the fact in question happened or no; how 
pne of them is made to bring an action for 
the money pretended to b^e at stake on the 
pretended wager, saying that it has been won 
by him, for that the lact happened as he 
^d — which the other on his part denies; 
bow the connexion is made out between the 
sham demand and the real object of inquiry ; 
^ow the court, in consideration of its self- 
created incapacity of conducting the inquiry 



in any tolerably good mode, finds itself under 
the manufiictured necessity of sending the 
cause to another court, which has not pre- 
cluded itself from the use of a less imperfect 
mode; how and in what proportion the de- 
lay, vexation, and expense, of a suit at law 
is by this ingenious husbandry grafted upon 
the stock of a suit in equity; — these are 
subjects, the exhibition of which will find a 
more apposite place under the head of Pro- 
cedure. 

The storehouse of inconsistency is not yet 
exhausted. The cognizance of a court of 
equity, how iU-defined soever its limits may 
be in other respects, is at any rate confined 
to questions of property. Among the largest 
masses of property apt to come thus in ques- 
tion — among those which give rise to the 
greatest number of causes cognizable by a 
tribunal thus denominated — may be reckon- 
ed the estates of bankrupts. Claims to the 
amount of a million or more have come thus 
to be disposed of on the occasion of the bank- 
ruptcy of a single house.* In cases of this 
sort, though there is nothing to hinder the 
claim from being preferred by the sort of suit 
above described under the name of a bill, it 
is much more common for it to be preferred 
by a different sort of suit, called a petition.-}; 
In this case, again, the mode of inquiry is al- 
together different. To avoid the only natural, 
and (when practicable without preponderant 
collateral inconvenience) the only just and 
rational mode, the same scrupulous and un- 
varying care is taken in this case as in all 
others. But neither is the mode pursued in 
all other cases by the same tribunal, less com- 
pletely relinquished. The mode now pursued 
is exactly the mode already described as the 
worst of all modes — as the one exclusively 
pursued by the common-law courts on the 
occasion of every inquiry in which no jury 
bears a part : — I mean the affidavit mode. 

Here, as at common law, the substitution 
of a less searching to a more searching mode 

* (ribson and Johnson. 

f Petition is the name given to the instrument 
by which, in cases of bankruptcy, claims are 
preferred to the Lord Chancellor sitting in a 
judicial capacity superordinate to that of the 
commissioners of bankruptcy, before whom the 
business is transacted in the first instance. To 
this species of judicature, in scientific strictness 
the term equitv is said not to extend itself: it 
is as Lord High Chancellor that this great ma- 
gistrate sits, and not as judge of a court of equity. 
Accordinffly^ in this branch of judicature, the 
other high court of equity, the Court of Exche- 
quer, when sitting in its eauitable capacity, does 
not participate. — [The judicature in bankruptcy 
has experienced considerable alteration by the 
establishment of a Bankruptcy Court, in terms of 
Lord Brougham's Act. 1 & 2 WiL IV. cap. sa 
See the author's remarks on the measure, m the 
pamphlet called "Lord Brougham Displayed J^ 
yoLV.p.649—^(/.] r-' ^ 
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of scrutiny, is sufficient to g^ve admissibility 
and credit to the most decidedly inadmissible 
and incredible species of testimony. On this 
occasion as on that, the too-hastily adopted 
dictate of inconsiderate caution, nemo debet 
esse testis in proprid causd, is adopted, with 
no other change than that of a single word — 
the change of nemo into omnis. Call yourself 
plaintiff, your testimony goes for nothing : — 
call yourself petitioner, it is as good as any- 
body's.* 

Compared with procedure by bill, proce- 
dure in this way by petition may be, not al- 
together without propriety (as in practice it 
sometimes is,) styled summarjf : for the pace 
of an ox, how slow soever when compared 
with that of a greyhound, is swift when com- 
pared with that of a tortoise. But it would 
have been profanation, as well as confusion, 
to have degraded the only mode of inquiry 
dictated by nature, and honestly subservient 
to the ends of truth and justice, by confound- 
ing it with any modification of that &ctitious 
mode, which has so evidently had an end of 
a widely different description for its result, 
not to speak of its final cause. 

The Roman mode of collecting evidence 
fiimishes a source of complication and misde- 
dsion from which the Englbh mode is happily 
exempt. In the English mode there is no me- 
dium between existence and non-existence: a 
proposed witness is either heard or not heard ; 
his testimony is either delivered or not de- 
livered: delivered, it exists, and it has its 
effect, if not with reference to all persons in 
general, at any rate with reference to all those 
who are parties in the cause. 

In the Roman mode, the same testimony is 
susceptible of as many modes of imperfect ex- 
istence, as the cause has parties : existing as 
to Titius, it may be non-existing as to Sem- 
pronius, and so on, in relation to as many 
points as there may happen to be found in the 
juridical compass. 

A mass of ready-written evidence is con- 
structed, constructed in private, in the secret 
workshop of the patent manufitcturer, the 
judge. Thus constructed, it becomes an 
instrument that may be let out to anybody, 
refused to anybody : it may be applied to use 
at the instance of one person, refused to be 
applied to use at the instance of another. 

Two plaintiffs : one of them has delivered 
assertions concerning the existence of certain 



* Some years ago, in the House of Lords (no 
matter on what occasion) an advocate (such 
being the exigency of his case) was inveighing 
a^nst the monstrous absurdity, the notorious 
injustice, the immoral tendency, of allowing a 
^rty to appear as a witness in his own cause. 
The answer was a simple, but at least, in the cha. 
racter of an argumentum ad hominemy a pretty 
decisive one : — ^^ In a court in which you are 
fvery day sitting, it is every day*8 practice.** 



matters of fact — assertions capable in their 
own nature of being employed in the charac- 
ter of evidence. This testimony (so, for ar- 
gument's sake, let it be called,) shall it be 
employed, or not ? admitted, or not admitted ? 
read (to employ the word in common use,) or 
not read ? It may be read at the instance of 
that one of the plaintiffs whose testimony it 
is not>^ not read at the instance of the other. 
Being read, no matter at whose instance, it 
may be allowed to operate in favour of (or, 
as the phrase is, for) the one, not allowed 
to operate in favour of the other : operate to 
the prejudice of (or, as the phrase is, against) ' 
the one, not operate to the prejudice of the 
other. 

Add now a defendant (or, for dispatch, say 
two defendants,) to match with the two plain- 
tiffs. The testimony of the plaintiff in ques- 
tion may be read at the instance of one of the 
two defendants, not read at the instance of 
the other : it may be admitted to operate in 
fiivour of the one, not operate in fiivour of the 
other : operate against the one, not operate 
against the other. 

Discard now the two plaintiffs : and let the 
testimony in question be that of one of the 
two defendants. The deposition may be al- 
lowed to be read at the instance of the de- 
ponent, not allowed to be read at the instance 
of the non-deponent zf or (what will be apt 
to appear more natural, because less danger- 
ous) read at the instance of the non-deponent, 
not read at the instance of the deponent. 
Being read, it may be suffered or not suffered 
to operate for the deponent, suffered or not 
suffered to operate against him: and again, 
suffered or not suffered to operate for the non- 
deponent, suffered or not suffered to operate 
to his prejudice. 

To reduce to its minimum the burthen of 
this disastrous arithmetic, two has been taken 
as the smallest multiplier : two, the number 
of the sides of a cause, increases the multi- 
plier to four ; those other points, at whose 
instance, for whom, against whom, swell it to 
twelve. But the number of parties in a case 
may, on either, or each side, be half-a-dozen 
— it may be half a score — an entire dozen, 
or an entire score — a hundred, any number 
of hundreds : a number amounting to divers 
hundreds may not improbably have been ex- 
emplified in practice. Take a parcel of cre- 
ditors on one side, a parcel of legatees on the 



•f- Exemplified at common law, in crwwnalL^ 

* The deposition of a prisoner may also be 
read at the mstance of a prosecutor, thou^^h the 
contents of the deposition will not be evidence 
against a co-prisoner, but only against the pri- 
soner who made the deposition. 1 Phil. £v. 
108. In Scotland, where the prisoner's declara- 
tion is almost invariably evidence against him 
(see above, p. 404, note) ^ same distinction i% 
adopted, ^£d!. 
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other, it will be e?ideiit that on neither side 
has the number any certain limits. Thus it 
is that the number of changes that are capable 
of being rung, in answer to the question, 
read, or not read? is plainly infinite. The 
number of folio volumes capable of being 
filled with discussions on the subject of these 
changes, is alike infinite. 

The courts which have given admission to 
the distinctions pregnant with these changes 
and these discussions — the com-ts which have 
sowed the seeds of all this science — are the 
courts, which by the courtesy of England, 
have been complimented with the title of 
courts of equity. 

Of all these possible distinctions, the num- 
ber of those which have actually presented 
themselves to notice, and called forth deci- 
sions, and those decisions ripened into rules, 
is as yet extremely small : but, as yet, equity 
is but in her cradle. 

Will reason be referred to, as the power by 
which the number of these ^stinctions either 
has been, or is capable of being, limited? 
Reason rejects them in the lump. If that 
power by which the existing ones have been 
fixed (supposing any to have been fixed) be 
reason, no other number but may equally be 
fixed by the virtue of the same cause. 

That the testimony of one defendant, whe- 
ther it be in the shape of an answer or in the 
shape of a deposition, cannot be read for or 
against another defendant without special 
order t seems tolerably well fixed. Unfortu- 
nately, in the words special order, a mystery 
is inclosed. The application by whidi the 
special order is called forth, — is it acceded 
to, as the phrase is, of course — that is, with- 
out being subject to contestation ? In some 
of the instances where evidence is not ad- 
mitted but upon special order, the affirmative 
is the case in every day's practice. Special 
order, in that case, means nothing but a pre- 
tence for that for which, to a hand clothed 
with adequate power, any pretence serves ; 
viz. extracting fees. In this case, if the order 
be understood to be preceded by reflection, 
the money extracted on the occasion is ex- 
tracted on false pretences ; for wherever the 
application (whether called motion ot petition) 
is acceded to of course, the circumstances of 
the case are never so much as presented to 
the conception of the judge. Excepting al- 
ways the part that consists in the eating of 
the fees, a wooden judge would be as comr 
petent to the business as the living one. 

In the particular case in question, do the 
words special order imply fiiculty of contesta- 
tion on the part of the adversary, and conse- 
quently the exercise of the faculties of hear- 
ing and reflection on the part of the judge ? 
If yes, the special order may in each instance 
be governed and modified by the special dr- 
cumstances of the case : and then, at the door 



thrown open by these special circumstances, 
in comes the goddess of Equity, with her in- 
finity, her incomprehensibility, and all her 
other attributes, and with a pUe composed t>f 
an infinite number of volumes for her throne. 

From anything that has been said it must 
not be concluded that the ears of the princi- 
pal judges in the equity courts are inexorably 
shut against all vivd voce evidence. They 
are stiU open to receive it, in certain cases ; 
and these cases are those in which it is of no 
use. 

Proof of the authenticity of a deed is on 
one supposition, and one supposition only, of 
any use ; viz. that it may have been &bri- 
cated or falsified in the way of forgery. Is 
forgery suspected? In this case, indeed, the 
proof of the authenticity of the deed is of real 
use ; provided always that cross-examination 
and counter-evidence be allowed. On every 
other supposition, and setting aside this con- 
dition, it is a vain formulary — an operation 
without use. 

In how many instances out of ten thousand 
is any suspicion, real or pretended, of forgery, 
manifested ? If in ten, the proportion seems 
a large one. 

In every other case — at least every other 
contested case — the probability seems to be, 
that, on one account or another, vivd voce 
examination will be of use. 

The result is, that this most efficient mode 
of scrutiny is, among the votaries of equity, 
reserved, as it were, with care, for the only 
dass of cases in which it is of no use. 

Of the mjrriads of instances in which it has 
been employed, perhaps not a single one is to 
be found in which it ever was of use. In the 
chancellor's court of equity, does a suspicion 
of this kind present itself? Whatever con- 
testation may arise, it is not the chancellor 
that will hear it : no ; he will send it to be 
tried before a jury — he will direct an issue. 

The collection of this part of the evidence 
in a mode thus comparatively undilatory, un- 
expensive, unvexatious^does it then belong 
to the list of grievances ? No, surely : no 
otherwise than in as far as it stands parcel of 
the processes of that immense manufactory of 
expense, vexation, and delay, of which the 
existence is one continued and prodigious 
grievance. The fault belongs not to the head 
of absolute faults, but to the head of incon- 
sistencies — not in the giving this best mode 
of scrutinv to these cases, but in the refusal 
put upon it in all other cases. * 

* In one other case I find an instance of an 
examination viv voce in court, viz. that before 
the principal equity judge. It is where two or 
more affidavits, char^^ with being contradic- 
tory, have been exhibited by the same person.^ 
Wvat's Practical Register, p. 10. 

What seems evident enough is, that had the 
two su])posed contradictory depositions been the 
depositions of different pmoiu, the demand for 
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If, following the track of his predecessors, 
it were possible (which it is not) for an Eng- 
lish judge to do wrong, the narrow set of 
instances in which they have done right 
would only serve to render their conduct the 
more inexcusable. The result of it is, that 
they have known what is right ; — that they 
have had power to do what is right — but 
that they have not thought fit to exercise it. 

In the accounts which are given by prac- 
tical writers, of the mode of collecting the 
evidence, as practised under the authority of 
a court of equity, the word cross-examination 
every now and then presents itself. But, be- 
tween the operation here spoken of, and the 
operation spoken of under the same name on 
the occasion of the inquiry called a trial, as 
carried on in a court of law, there is a very 
material difference. In the common-law ope- 
ration thus denominated, the examination is 
performed by the advocate of the party, t. e. 
of the party opposite to him by whom the 
witness has been examined in the first in- 
stance : and, the answers given on that oc- 
.casion being already known, the questions 
put in the way of cross-examination have the 
faculty of grounding theftiselves on any of 
those answers ; as well as each successive 
cross-question (if so it may be called,) on the 
answers given to the several cross-questions 
that have preceded it. Under the cross-exa- 
mination of the Romanists,* no such faculty 
is possessed. The exhibition of that set of 
interrogatories which is furnished to the ex- 
aminer by the party by whom alone, or by 
whom in the first place, the testimony of the 
examinee was called for, is called simply the 



such explanation would have been at least as 
great : so also in case of the like contradiction 
between two extraneous witnesses, both deposing 
in whispers to an examining clerk : so also be- 
tween one such witness, and defendant, in and by 
his answer : so, in a word, in case of any other 
contradiction whatsoever. 

But in the particular case in question, by some 
strange accident, in a fit of insanity or inebriety, 
a chancellor happened to be in a humour to find 
out the truth— to find out the truth by the force 
of his own faculties, without sending it to be 
found out by a jury, in the course and by means 
of a suit instituted on purpose. 

One other instance is upon record, of a person 
examined in court upon a different ground : but 
the case is too extraordinary to be worth insisting 

on 2. Chancery Cases, 68, 69, 70, in Fowler*s 

Exchequer (Edit. 1795,) il 99. After hearing the 
depositions of other witnesses, one of a set of per- 
sons employed as commissioners to take deposi- 
tions had himself deposed. A ground of suspicion, 
which in common-law practice is continually pre- 
sented, and almost as continually disregarded, 
was here considered as fatal : and m this, at that 
time, and almost still, unprecedented mode, the 
witness was re-examined. Profit to the lawyers, 
one motion and two hearings : what, if anything, 
the party in the right got by this sort of judicial 
jfVolic, does not appear. 

• Prowne, i, 478; ii. 421, 



examination, and answers to the examination 
in chief of the common lawyers. The exhi- 
bition of that set of interrogatories which is 
furnished to the examiner by that one of the 
parties by whom the testimony of the exa- 
minee was either not called for at all, or not 
called for till af);er it had been called for by 
the other, is what the Romanists mean when 
they speak of the cross-examination. 

That this cross-examination of the Ro- 
manists does not afford any security equal to 
that which is afforded by the cross-examina- 
tion of the Anglicans, will appear evident 
enough. To the lawyer by whom the set of 
interrogatories furnished by the party oppo- 
site to the invoking party are drawn up, it 
is not possible in every instance to foresee 
the interrogatories that will be exhibited on 
the other side : it is still farther from being 
possible to him to foresee each answer that 
will be drawn forth by each such question : 
it is. therefore, on a double account impos- 
sible for him to ground on every such answer, 
such question as in case of incorrectness or 
incompleteness (from whatever cause, men- 
dacity, temerity, or negligence) might be con- 
ducive and necessary to the full and correct 
disclosure of the facts on which the merits of 
the cause depend. 

To form the best conception that can be 
formed of the course pursued in this part of 
English judicature, a Frenchman can do no 
better than to think of the course pursued in 
his own country in legislative oratory. From 
pulpit No. 1, orator No. 1 having read a pre- 
viously-written declamation, from pulpit No. 
2, orator No. 2 reads another prepared de- 
clamation, in which (though the thesis is the 
same) no notice is or can be taken of a single 
syllable of what has been said in the decla- 
mation that preceded. 

In the ecdesiastical courts, the examina- 
tion being conducted in the same manner, the 
insufficiency of this spurious sort of cross and 
adverse examination, in comparison with the 
natural and genuine (the Anglican mode,) is 
of course felt in equal force. 

What is curious enough is, that, in the case 
of the ecclesiastical courts, not only the ef- 
fects of it are felt by the parties — felt to the 
prejudice of that one of them who has right 
on his side, but recognised and confessed by 
the institutionalists themselves.f 

Speaking of the ecclesiastical courts, — 
** Imperfect and wretched" (said his Majesty's 
attorney-general, addressing himself to the 
House of Lords, J) " imperfect and wretched" 
is the ** manner, in which cross-examination 
is managed upon paper, and in these courts." 
Hearing this In their judicial capacities, — to, 



+ Ouehton. 

j Duchess of Kingston's Trial for Bigamy, 
anno 1776, Hargrave*! State Trials, voL xi. p, 
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how many of their lordships, in their legisla- 
tive capacities, in the course of the fifty years 
that have elapsed, has it ever occurred that 
it might be matter of duty to endeavour to 
substitute in those coiu*ts a suitable mode of 
doing the business, to an unsuitable one? Not 
to a single one. What was said, was said in 
the presence of at least three law lords : Earl 
Bathurst, lord chancellor; Lord Mansfield, 
lord chief- justice of the King's Bench ; and 
Ix)rd Camden, lord chief-justice of the Com- 
mon Pleas. The same gentleman to whom, 
in the station of attorney-general and mem- 
ber of the House of Commons, the form of 
extracting evidence in these courts had with 
so much reason presented itself as wretched 
and imperfect, became afterwards lord high 
chancellor, and a member of the House of 
Lords : nor in the one station any more than 
in the other, does it appear ever to have oc- 
curred to him that the difference between the 
bad mode of administering justice and the 
good one was worth trjong to do away. Whe- 
ther wbat is established answers its purpose 
well or ill, is not worth inquiring about, so 
long as it is established. 

Wretched and imperfect, however, as is 
the manner in which cross-examination is ma- 
naged upon paper and in those courts, it 
cannot in any respect have been worse, or 
materially different, from the only one wldch 
is in use, was then, is now, and perhaps ever 
shall be in use, in those other courts of ten- 
fold greater business and importance, in which 
this successful votary of the law was then 
practising at the head of the fiicuity of advo- 
cates, and afterwards for so many years pre- 
siding in the character of sole judge. 

For profiting by the wretchednesses and 
imperfections of the law, the reward is rich 
and ample : for endeavouring to remove them, 
there is none. To carry on the existing bad 
course of procedure, according to the existing 
system of inconsistent and ever-fluctuating 
rules, is at once a matter of obligation, and 
a source of honour and veneration. To en- 
deavour to make it less bad, is neither matter 
of obligation to anybody, nor source of any- 
thing but jealousy, hatred, and contempt. 



CHAPTER XVIL 

MODE OF EXTRACTION IN ENGLISH ECCLE- 
SIASTICAL AND ADMI&ALTT COUETS — ITS 
INCONGRUITIES. 

In the courts, called in English Ecclesiasti- 
cal courts, as in the ecclesiastical courts of 
most other countries in Europe, the old Ro- 
man system forms (as everybody knows) the 
ground- work of the procedure. Hence (as 
hath so often been observed) a regular, but 
a pretty uniform and consistent, deviation 
from the natural mode, the only mode that 



could have been suggested by a real regard 
to the ends of justice. Hence at the same 
time a degriee of uniformity, as between the 
procedure in penal and the procedure in non- 
penal cases : such a degree as indicated the 
convenience of bringing to viewboth branches 
under one head; especially on considering 
within what comparatively narrow, though 
still too ample, limits, the jurisdiction of these 
courts is, under the domineering controul of 
the original Anglican courts, confined. 

With the exception of a slight regard to 
general utility, seconded by here and there a 
ray of the light of human reason let in in very 
modem times,* the state of existing jurisdic- 
tions is in' England, as elsewhere, but more 
particularly in England, the result of the uni- 
versal scramble, between violence and fraud 
on the part of each casual occupant of a branch 
of judicial power j and the like violence and 
fraud on the part of every other. 

For putting in, each for his share (the 
greatest of course that could be obtained) of 
the common stock of plunderable matter, each 
set of learned depredators formed, in a differ- 
ent word or combination of words, a pretence. 
To the original gang, the original and pri- 
meval words law and justice were sufficient. 
These words having by hard wear been worn 
down into a certain degree of disrepute came 
another troop bearing another standard — the 
word Equity. All this while, in another quar- 
ter the attack was carried on by a third set, 
who wlif^ continually pronouncing the words 
Church, Soul's health. Good of Souls. 

That the chance for the attainment of truth 
will depend upon the mode employed in the 
extraction of it, and not upon the pronoun- 
cing this or that one out of the above, or any 
other, collection of words, will be evident 
enough to any man who is not determined 
not to see it. Yet in this third, as in the 
two former instances, the change of the word, 
thus affording a pretence for the exercise of 

* Compared with the pure Anglicans (the 
common and emiity la^-lawyers,) the ecclesias- 
tical and other Komanist lawyers (the civilians 
as they are called) exhibit a perceptible distinc- 
tion. Acting under the yoke of a predominating 
power, the latter refer every now and then to the 

{>rinciple of utility, as an oracle from which they 
ook for popularity and for defence against the 
hand, the weight of which is constantly Telt press- 
ing on their shoulders. For such and such a 
reason (meaning in respect of such or such an 
article of nerceptible convenience or inconveni- 
ence,) sucti or such a feature of Romanistic is 
preferable to the correspondent feature in Angli- 
can practice. — Such was the language of Oush- 
ton, twenty years before Blackstone made his 
appearance : such was the language of Oughton^ 
at a time when no lay-lawyer, no common lawyer 
or equity lawyer, had ever deigned to make any 
the loosest reference of the consecrated esta- 
blished arrangements of procedure to ^e enda^ 
of justice. 
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judicial power, was accompanied by a change 
more or less considerable in the mode of in- 
quiry pursued or allowed of, under the notion 
of coming at the truth. 

Of penal procedure, three modes of primary 
distinction, with so many appropriate names : 
accusation, denunciation (or say presentment) 
and inquisition. Accusation, where an indi- 
vidual appears in the character of plaintiff or 
prosecutor : denunciation, where that func- 
tion is undertaken by an official person or a 
set of official persons, a churchwarden or the 
churchwardens of a parish: inquisition (other- 
wise styled procedure ex mero officio,) where 
the function of prosecutor is exercised, for a 
time at least, by the judge. 

The accusatorial mode is the mode that 
seems the properest to be taken for a stan- 
dard; that of denunciation being only an 
inconsiderable modification of it, and the in- 
quisitorial (how much soever in use in other 
countries) a sort of irregular and as it were 
incomplete mode, in which (as in an enthy- 
meme when compared to a complete syllo- 
gism of three terms) one of the members 
naturally looked for is in appearance wanting, 
being consolidated with another. 

1. First lot of evidence or deposition : — 
articles spontaneously exhibited by the ac- 
cuser. 

In these articles is included the statement 
given of the supposed offence by the accuser, 
he not being upon oath. Except that, from 
its division into articles (probably numbered 
articles,) it may be expected to be more par- 
ticular, — the place it occupies in the cause 
seems to correspond to that of the indictment 
or information in the penal branch of the in- 
digenous system of procedure, to the declara- 
tion in the civil or non-penal branch, and to 
the bill in equity.* 

As to the imperfection attached to the 
evidence exhibited in this mode, it consists, 
here as elsewhere, in its being exhibited with- 
out the check of interrogation, and without 
the sanction of an oath. It is the same im- 
perfection which (as if by an original con- 
tract) lawyers of all nations and all times 
have agreed in planting in the system, as the 
necessary means for rendering it well adapted 
to their own professional ends, and propor- 
tionably ill adiapted and hostile to the ends 
of justice. 

In other respects, we see already how much 
superior this sort of instrument is to those 
instruments of indigenous law, to which, in 
respect of its station in the cause, it cor- 
responds. Digested into articles, and these 
articles numbered, a source of perspicuity is 
seen, the utility of which has already been 
pretty fully brought to view. 

None of the technical nonsense — none of 
the gratuitous, and frequ ently injurious and 
• Oughton, iiV 218, 225. 



insulting, falsehoods, of which those instru* 
ments of indigenous law are in so large a 
proportion composed. Of misplaced rheto- 
ric, placed there for the benefit of the scribe, 
probably a pretty ample stock. But simple 
depredation is one sort of abuse — depreda- 
tion stained by mendacity, and bedaubed with 
nonsense, is a more aggravated species of 
abuse. 

2. Examination of the defendant, in an- 
swer to the above articles. 

This examination, — being conducted, in 
the usual secrecy of the Roman mode, by the 
judge alone, or his representative, witiiout 
the presence of the adverse (the accusing) 
party, or the advocate of either, — is there- 
fore performed in the same way as the exa- 
mination is performed (as above) by and 
before the master in the King's Bench : with 
this difference, that the ecclesiastical exa- 
mination has an object, viz. the finding out 
whether the defendant be guilty or no; 
whereas, in the case of the lay-examination, 
being performed afler he has been deemed 
guilty, no object is discernible. 

In the countenance of the initiative arti- 
des, there is one feature very particular, and 
which affords a curious enough specimen of 
ecclesiastical justice. Over and above the 
statement made, in a manner more or less 
detailed, of the supposed facts and circum- 
stances of the supposed offence, — a distinct 
fact is stated, viz. that a general report or 
rumour of it prevails in the neighbourhood : 
which is as much as to say that it is affirmed 
extrajudididly, by hearsay witnesses in un- 
known numbers, and whose statements re- 
spectively were removed by an unknown 
number of degrees, from the original soiurce 
of evidence. 

By the articles, the defendant is called upon 
to answer,^ or at least, in consequence of 
them, he is obliged (and on pain of excom- 
munication as for contumacy) to answer — as 
to what ? As to the truth of criminative facts 
contained in the accusation? No: but only 
as to the existence of such a report, true or 
false. 

Why not as to the only material point, 
the fact of the offence ? For this very good 
reason, — that in an express statute it is de- 
clared, that, by the sort of court in question, 
no such obligation shall be enforced. Driven 
from this hold, fi-om this mode of coming at 
material truth, they betake themselves thus 
to a lawyer's shift: — Well then, we must 
not ask you what it was you did, but what is 
it that people say of you ? To common sense 
and common honesty, nothing could be more 
idle than this question. Why are you in any 
event to be punished for what people say of 
you, unless what they say of you is true ? In 
such a case, if punishment is due anywhere, 
the authors of the defiunation, not the per« 
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sons labouring under it, are the persons to 
whom it is due. 

Not so, in the opinion of these ecclesias- 
tics. In their opinion, or at least by their 
laws, it is on the party defamed that the pu- 
nishment ought and is to be made to faXL — at 
least if costs imposed under the name of 
punishment be a punishment. Though not 
guilty of the tiict ; — if to your knowledge 
there be such a report to your prejudice, 
being (or, if you are a true man, idthough 
not being) upon your oath, you can do no 
less than confess the existence of it : in this 
case it is expressly declared, that you are to 
be subjected to costs.* Confess or not, if 
it be proved that there has been such a re- 
port, guilty or not guilty, you are equally to 
be condemned to costs. Si fama confessata 
vel probata fuerit, pars rea condemnabitur in 
expensis. 

What is again curious is, that, — though 
without a rumour the defendant could not 
have been obliged to make answer to ques- 
tions concerning the truth of the charge, — 
yet, the existence of a rumour being esta- 
blished, as above, whether by his own con- 
fession, or by extraneous testimony, the pro- 
tection meant by the legislature to be given 
him against these relevant questions is now 
taken off by these ecdesiastical judges; and 
(according to Oughton at least) he is obliged 
to make answer to all such questions, just as 
if no such law had been enacted. Obliged? 
How? By a mode which (it must be confessed) 
is not only a proper, but the only proper mode : 
by his being adjudged guilty — to wit, on the 
ground of his silence^ considered in the cha- 
racter of circumstantial evidence. 

Here then, we see, ecclesiastical ingenuity 
has afforded a pretty effectual contrivance for 
getting rid of the manacles imposed upon 
these holy hands. Spread a lying report, 
and then with the fruits of your own lie 
nullify the act of the legislature, f 



• Oughton, i. 221, 226. 

•f* The contrivance, — would it hold water? — 
Applv in the reguUur way to the Court of King's 
Bench, and then you will know. In the year 
1738, Oui^hton speaks of it as the then existing 
practice : m 1767, twenty-nine years after, Burn 
drops all mention of it. The contrivance is a 
trick ; but on this ground, not to speak of others, 
tricks are established practice. If, — a man hav- 
ing been excommunicated for an offence of this 
description, — the spiritual court, for the purpose 
of causing pecuniary satisfaction to be made to 
the parties injured, offer, on that condition, to 
take off the punisnment, their proceedings will 
be annulled.* But if, instead of making any 
such offer, they begin with imposing penance, 
and then, on the same condition, and for the 
same purpose, offer to take off the penance, so 
far so good. By a statute still in force,^ in the 
case ot this very offence, it is ordained, that, if 

» Gibson, 9, in Bum, iii. 185. 

* 9 Ed. IL c 3. [Repealed by 9 Geo. IV. c 
31 Ed] 



If, either by the confession of the defendant 
or by extraneous witnesses, the existence of 
the rumour be proved,^ a final remedy to 
which (always according to Oughton) it is 
competent to the spiritual practitioner to have 
recourse, is to propose to him (on pain of 
the ultimate punishment, excommunication) 
to declare upon oath, and in terms of conve- 
nient generality, witiiout the inconvenience 
of adverse or particular examination, that he 
is not guilty of the offence charged. Giving 
a man this invitation to commit^ perjury, is, 
in the technical language of Ro'manigenous, 
canonical, and spiritual pharmacy, called giving 
him a purge (purgatio^ purgationis indictio:) 
perjury being, it seems, no less conducive than 
the evacuation of the purse, to the health ot 
souls. 

The administration of this cathartic stands 
prohibited in explicit terms in the Westmin- 
ster Dispensary.]: Oughton, though he re- 
conunends a reference to the statute, doe» 
not on that account think it necessary to re- 
present this branch of practice as being the 
less in force. || 

To the eye of reason, standing upon ex- 
perience, the pertinacity of a man refusmg to 
answer questions (when they are permitted 
to be put) in relation to his supposed delin- 
quency, is a more satisfactory proof of hia 
being guilty, than any that can be afforded 
by any extraneous testimony. It is after having 
given this proof of his guiltiness, that the 
spiritual judge is allowed by the practice of 
the court to urge the defendant, on pain of 
conviction and the severe punishment of ex- 
communication, to this protestation of his 
innocence. 

Without any such rumour, confessed or 
proved, — in the administration of this ca- 
thartic, the spiritual judge is equally war- 
ranted by circumstantial evidence ; provided 
that it merit the appellation of " vehement," 



the offender will redeem it (the penance) of his 
own good will, by giving money to the prelate, 
or to the party grieved, it shall be required be. 
fore the prelate, and the king's prohibition shall 
not lie. The trick, then, is on the ]^art of the lay 
judges; who, — when the spiritual judge, to save 
to the delinquent the expense, vexation, and 
delay of the previous and useless penance, pro- 
ceeded to make his bargain by the ordinary means 
of the excommunication without the penance, — 
took advantage of this regard for public iustice 
on his part, to nullify his proceedings, and leave 
the injurv without redress. 

Tenable or untenable, the mode of procedure 
on this ground, as it stands in Oughton, will 
serve equally well for illustration. If, in the 
character of a descri^on of what can lawfully 
be done by these spiritual judges, it be incorrect, 
—in the character of a description of what in 
that way they have done, or would do, or would 
have done it they could^ it is not the less in^ 
btructive. 

±Stat.I3.C.ILc. 12,8 4. 

I) Oughton,!. 223. 
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which is as roach as to say, provided it be of 
that degree of strengfth which, under the in- 
digenous practice, is held of itself sufficient 
for conviction in the most highly penal cases : 
another reason for suspecting that, if admi- 
nistered at all, this dose is scarce ever swal- 
lowed without carrying down with it at least 
a quantum sufficit of perjury. 

One good thing is, that it does not ap- 
pear there is any obligation upon the judge 
to make application of this drastic remedy : 
what I should expect to find, if there were 
any means of knowing, is, that within the 
memory of man it has scarce ever been ap- 
plied. 

Instead of being put to his oath, as in the 
Anglican mode, — at the very instant of his 
delivering his testimony in the Romanigenous 
mode, an examinee is made to swear on one 
day before one person, that he will deliver 
his testimony another day before another :* 
on which other day it appears not that any 
fresh oath is taken. In the promissory oath, 
does it expressly stand as part of the promise 
that the testimony when so given shall be 
true ?t If not, the testimony can hardly be 
said to be delivered upon oaUi, according to 
the import annexed to that phrase by com- 
mon use. The professed object of the oath 
so tendered is to secure submission in this 
behalf to the authority of the judge : and this 
object is attained by the mere act of submit- 
ting to examination : howsoever the matter 
of deposition may stand in respect of truth 
and falsehood. 

In the practice of the ecclesiastical courts, 
(if the conception entertained by a modem 
institutionalist be correct) much inconve- 
nience has arisen from the practice of taking 
the examining judges at the recommendation 
of the parties ; as we have seen to be the 
practice in the case of country causes in the 
lay equity courts. Each one of these epheme- 
ral judges espouses (it is said^ too warmly 
the cause of the party to whom ne is indebted 
for his appointment : the temper they bring 
into the business is that of the agent or the 
advocate, rather than that of the judge. 

Since Oughton's time, it has been the prac- 
tice for the judge himself — the principal and 
permanent judge — to take upon himself the 
nomination of these occasional judges : not 
referring the recommendation to the parties, 
but choosing some person — some official per- 
son for example, some co-practitioner in the 
same branch of ecclesiastical law, to whom 
the interests of both are supposed to be alike 
indifferent. The situation of the person who 
officiates in that character, is by this means 
analogous to that of the examiner's clerk, by 
whom, in the lay equity courts, the business 
is conducted in town causes. 

• Oughton, L 217, 218. 

t lind. i. 217, Tit 141, § 1, 2. 



This if spoken of as if it were a prodigiou» 
and clear improvement 

It ma^ be too much to affirm, with absolute 
persuasion, that the change is for the worse : 
but whether on the whole it be advantageous, 
is at any rate extremely questionable. 

Leave the nomination to the parties, you 
leave a danger of partiality, and ex parte zeal. 
But the danger is alike on both sides ; and 
excess on either side finds its check and coun- 
terpoise in a similar excess on the other. 

Give the nomination to the permanent 
judge ; he being in the habit of choosing the 
judge or judges ad hoc among his fellow- 
practitioners , the danger to whidb the arrange- 
ment is exposed, is that of carelessness and 
negligence. But to this inconvenience there 
is no check whatever. From the secrecy so 
carefiilly preserved, it derives every &cility 
and encouragement which it would be pos- 
sible for it to receive. 

The only indispensable advantage resulting 
fi-om the change, is that which is reaped by 
the judge, and consists in the patronage he 
has contrived to create for himself by means 
of it. It affords him the means of throwing 
business into the hands of some personal 
firiend and dependent. 

This circumstance is of the class of those 
considerations which politicians in their mu- 
tual altercations are never backward to bring 
to view, but of which not the smallest hint 
is ever to be found in any book which has a 
lawyer of any class for its author. 

For the conducting of the business in the 
best manner, two opposite endowments (it 
has been seen) are wanting ; such as cannot 
with reason be expected to be found habi- 
tually united in one person or set of persons : 
— the zeal and appropriate information pe- 
culiar to the situation of party ; and the mo- 
deration and skill derived firom exercise — 
endowments which are naturally looked for 
on the part of the judge. 

Of two systems, one of which affords the 
first of these qualifications without the se- 
cond, the other the second without the first, 
nothing better can be said, than that they are 
both deficient. But, if the question be, which 
of the two, upon the ground of general prin- 
ciples, presents itself as most deficient and 
ineligible, — the answer seems to be, that 
which threatens the interests of truth and 
justice with irremediable negligence. 

In the lay equity courts, both these defec- 
tive and opposite courses have fi'om the begin- 
ning of things been pursued with equal and 
equally imperturbable composure. A circle of 
ten miles* radius is drawn round some central 
point in the metropolis of England — suppose 
the cathedral of St Paul's. In all places an 
inch without that circle, the danger of defi- 
ciency of zeal predominates, and the exami- 
nations are taken by persons nominated by 
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the parties. In all places an inch within that 
same circle, the danger of excess of zeal pre- 
dominates, and the business affords a little 
mine of patronage for the benefit of some 
great dignitary in the law. 

The only indisputable disadvantage atten- 
dant on that arrangement which gives the 
nomination to the parties, consists in the ex- 
pense. Pour functionaries, or at least two, 
require on this plan to be paid, instead of 
one. A single person, were it made his duty 
to do all the business of this kind that comes 
within the compass of a certain district, might, 
in consideration of the constancy of his em- 
ployment, afford to do it upon cheaper terms 
than those others to whom it affords but a 
casual resource. Tliese ephemeral j udges have 
moreover a manifest interest in prolonging 
their existence, for the sake of prolonging 
their pay. A permanent judge would not be 
exposed to any sinister interest of this kind ; 
to whatsoever other sinister interests he 
might stand exposed.* 

In the institution of the examiner's office, 
the geographical limits set to the jurisdiction 
of it were evidently suggested by considera- 
tions of utility and convenience. Within the 
space in question, less vexation and expense 
would be produced by sending the witnesses 
to a fixed tribunal, than by providing occa- 
sional tribunals all over the country, within an 
equally short distance of their several abodes : 
without that space, the economy of the ar- 
rangement would no longer hold. Not that 
the difference between ten miles exactly and 
ten miles and a foot, would be worth taking 
into account; but that all lines of demarcation 
must be drawn somewhere. 

Making amendments of this nature in the 
equity or any other branch of the technical 
system, would be like laying new boards on a 
floor eat up by the dry-rot. But, inasmuch as, 
at the time when the radius of ten miles was 
marked out, the means of local communica- 
tion were much less expeditious, and travel- 
ling much less frequent, than at the present 
day, — if (all circumstances taken into account) 
the examination at the examiner's office were 
preferable upon the whole to examination by 
commissioners, a twenty-miles radius might 
seem better adapted than one of no more than 
ten miles, to the present state of things. 

But every observation thus pointing to im- 
mediate practice stands exposed to this gene- 
ral objection, viz. that it supposes, on the part 

* On a system radically bad, observations 
pointing out, as here, this or that particular de- 
fect, together with this or that partial remedy, 
answer no other purpose than that of illustra- 
tion. When, instead of being carved out into fair 
slices by a geographical knite alone, jurisdiction 
is divided or rather torn into shapeless scraps by 
metaphysical instruments, the establishment may 
be oppressivelv expensive, and at the same time 
inadequate ana insufficient. 
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of those dignitaries on whom the state of th^ 
laws depends, the existence of some one per-» 
son at least, to whom their degree of aptitude 
with reference to the ends of justice is not a 
matter of complete and incurable indifference. 

In the Anglican ecclesiastical courts, the 
practice in respect of the mode of collecting 
the evidence of extraneous witnesses differs 
not materially from that of the equity courts. 
The leading features — examination per jutU* 
cem solum, and that conducted under the seal 
of inviolable secrecy — are in both cases the 
same. 

What differences there are, consist chiefly 
in an arrangement or two peculiar to the Ro« 
manistic courts ; which, in so far as they are 
to be considered as having any of the ends of 
justice for their object, may be considered as 
so many sacrifices made to the direct ends, at 
the expense of the collateral ends. 

After the deposition given by the examinee 
has been taken down by the examiner, it is 
read over to him article by article ; wheoB- 
upon liberty is given to him to make what 
amendment he thinks fit.f 

The authenticity of the deposition being 
thus established, — for further confirmation of 
it, he is on another occasion brought into the 
presence of the judge; on whidi occasion 
the opportunity of making alterations is again 
afforded him.^ 

Other ceremonies there are, which in the ec- 
clesiastical courts appear to be added to those 
which have place in the lay equity courts. 
What they do towards making the bill of 
costs, is evident enough ; hut, as what they 
do towards increasing the security against 
falsehood seems to amount to nothing, they 
present no title to admission in this place, g 

The mode of collecting evidence in the ad- 
miralty courts differs not materially from that 
which is in use (as above described) in the 
ecclesiastical courts.§ 

A pamphlet was written a few years ago 
under the title of "Warin Disguise," — a pam- 
phlet of considerable celebrity (proceeding 
from a name, which, though not announced, 
was not disguised,) having for its object the 
making it appear that, in the dispute between 
the British government and that of the Ame- 
rican United States on a point of interna- 
tional law, the American government was in 
the wrong ; and, moreover, that, for eluding 
the authority of those British judicatories to 
whose cognizance the point in question ap- 
pertains, perjury was an instrument habitually 
and regularly employed hy the subjects of 
those states. 

That, in the charge thus made, there was a 
considerable degree of truth, there seems but 

•f* Browne, ii. 421. Admiralty Practice. 

tSeeCh. XIL Repetitum. 

I) See Browne, and Oughton. 

§ Browne, Compend. View, ii. 413. 
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too much reason for believing ; the misfortune 
is, that, if so it be that it is the truth, it is^, 
very far, from being the whole truth. 

In speaking of what in his language was 
" war in disguise,*' it seemed to the gentle- 
man that, in bringing to view the cause of 
the war, he had completely stripped it of all 
disguise. Unfortunately, — if, to the cause 
brought to view by him in the character of 
the immediate cause (or at least an immediate 
cause, ^ that character does appertain with too 
much justice, — a still higher cause, the cause 
of that cause, remains still in disguise ; in a 
disguise which the gentleman was not quite 
so willing, as he was able, to divest it of. 

In the case of perjury, as of any other crime, 
— if the station of the suborners be not too 
high to leave them within the reach of pu- 
nishment, — in looking for the perjurers, it is 
customary not to stop there, but to look out 
also for the suborners. Unfortunately, in this 
as in so many instances, the station of the 
suborners is too high to leave them within 
the reach of justice. Of justice? of penal in- 
fliction ? Aye, or so much as of shame. 

These suborners are those (need it be men- 
tioned?) by whom, with full and complete 
consciousness of such its character, a system 
of procedure thus fruitful in perjuries, having 
been found created, is preserved — preserved 
with full and complete consciousness of such 
its character ; and, if not for the sake of the 
profit, yet surely not without pretty effectual 
knowledge of the profit, which, in so many 
shapes — money, power, and ease — in such 
abundance flows from it. 

By what is the perjury supported ? By the 
generally experienced efficacy of it in the 
courts to which it is presented. And what is 
the cause of this efficacy ? What but a mode 
for collection of the evidence — a mode by 
which, whether obtainable or not obtainable 
in the universally-acknowledged best shape, 
an exclusion is put upon it in that best shape, 
while the door is kept open to evidence in 
the worst shapes from the same source: a 
mode than which, were the object (as perhaps 
it was) to encourage, to propagate perjury, 
none more promising, none more effectual, 
could have been devised. 

For so many hundreds of years past, in 
more courts than one, and, in each court, in 
so long and illustrious a line of judges, by 
whom evidence in these perjury-begetting 
shapes has exclusively been received, — has 
there been one to whom the efficacy of this 
mode for the generation of perjury, its in- 
efficacy for the support of justice, has been a 
secret, or could have been a matter of doubt? 
Has there been any one of them to whom trial 
by vivd voce evidence with questions arising 
out of answers, and with cross-examination 
by parties, has been unknown ? Have there 
been many of them to whom, when changes 
Vol. VL 



agreeable to them have been to be made, the 
road to Parliament has been unknown ? 

Now then, on the score of perjury, how 
stands the account between the United States 
and the United Kingdom? In the United 
States, the system of procedure known on 
both sides to be thus rich in perjury, has been 
abolished — long abolished. In the United 
Kingdom, having been sometimes attacked, 
it has been, and continues to be, strenuously 
defended and kept up. In these as in other 
cases, in regard to this abomination, the go- 
vernment of the United States has done what 
was in the power of government to do to- 
wards the extirpation of it : in the United 
Kingdom, government has done, and conti<- 
nues to do, what is in the power of govern- 
ment for the preservation of it. 

In tiie United States, the transgressors 
are, not the rulers — (they have done what- 
ever was in their power to purge themselves 
of the transgression) — but individuals. In 
the United Kingdom, the main transgressors 
— those to whom belongs the wo denounced 
against those from whom evil comes — are the 
rulers. As to individuals, members of those 
states, — if so it be that, in defending them- 
selves against force which in their eyes is in- 
jurious, they abstain not from defiling their 
lips with perjury, — whence is it that they 
do so ? It is from the facility and encourage- 
ment which, in the United Kingdom, as above, 
they receive from its rulers. 

In the opinion of the late Dr. Browne, 
professor of civil (V. e. Roman) law in the 
university of Dublin, and representative in 
three parliaments for the same, the, practice 
of the ecclesiastical courts (to which may be 
added that of the admiralty courts) has the 
advantage (he wishes us of course to under- 
stand in respect of conduciveness td the ends 
of justice) over the practice of the equity 
courts.* 

Two main reasons are assigned by him : — 

1. In the ecclesiastical courts, in ijie course 
of one and the same suit, each party has it 
in his power to obtain the testimony (the 
testimony upon oath) of the opposite party 
(this supposes only one of a side :) whereas 
in the equity courts, for the defendant to ob- 
tain in this way the testimony of the plain- 
tiff, requires an additional suit, viz. a cross 
bill.* 

If, in the one ecclesiastical or admiralty 
suit, the quantity of vexation, expense, and 
delay is (upon the average of the number of 
cases in each respective court presenting an 
equal demand for vexation, expense, and de- 
lay) less than in the equity courts, — ^in so far, 
the practice of the ecclesiastical and admiralty 
courts has the advantage over the practice of 
those its rivals, in respett of conduciveness 
to the ends of justice. How, in these re- 

• Browne, L 472. 
li 
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gpectfl, the account stands between them, it 
is impossible for an individual to pretend to 
say : it is in the power of the rulers of the 
people to know, should it ever occur to them 
that these matters belong to the list of ** se- 
crets worth knowing." 

In the ecclesiastical courts, *' 1 scarcely 
ever knew," says he, * " even the most com- 
plicated last two years. How few equity 
suits," adds he, '* are so soon over." But 
the suits which come before the equity courts, 
are they not upon an average of a nature con- 
siderably more complicated than those which 
come before the ecclesiastical courts ? 

2. The other alleged advantage is, that, in 
the ecclesiastical and admiralty courts, ** the 
personal answer of the party is demanded to 
the assertions and charges of his adversary, 
without putting them into the form of inter- 
rogation." f This he calls " superfluous tau- 
tology :"t repeating the same story twice, 
first in the shape of assertion, ** and then in 
the form of interrogation."^ And this *' su- 
perfluous tautology" (he informs us) has been 
« corrected," as he odls it, in the ecclesias- 
tical courts, and not in the courts of equity ; 
which he observes is very remarkable. || 

That there is tautology enough; and to 
spare, might perhaps, in the instance of which 
of these courts he pleased, be conceded to 
him without much danger : but how it should 
have happened to him to conceive that there 
is tautology in putting questions after having 
stated supposed facts, remains to be explain- 
ed. True it is, that, what a man knows, or 
chooses to profess to know, he may express 
in the form of an assertion : but suppose a 
point, concerning which he really knows not 
anything, nor conceives nor professes himself 
to know anything, but wishes for informa- 
tion, and to obtain such information addresses 
himself to the adverse party, who he sup- 
poses may have it in his power to aflford it. 
Where in this case is the tautology ? So far 
as a man is really ignorant, to obtain infor- 
mation, there is but one way, which is to ask 
for it : to obtain answers, there is but one 
way, which is to put questions : to obtain 
information in relation to such and such par- 
ticular points, there is but one way, which 
is to name those points. 

That in a bill in equity there is commonly 
no want of superfluity, may safely enough 
be conceded : but so fer as regards the paral- 
lel drawn by the learned professor, wherein 
does it consist? Not in the interrogative 
part, but in the assertive part — not in the 
endeavours used to obtain the information 
which a man does not possess, and has occa- 
sion for, but in the false pretensions in which, 
by weak or %vicked judges it has been made 



• Browne, L 48 
t Ibid. iL 34a 



± IHd, ii. 34a 
Ij Jbid, ii. 347. 



necessary to a plaintiflf to say that he pos- 
sesses it, when the sole cause and reason of his 
asking for it is, that he does not possess it. 

The courts of equity have split each suit 
into two suits ; making a separate suit ne- 
cessary to enable the defendant of the first 
suit to obtain the confessorial testimony of 
his adversary, in return for that which has 
been already furnished to him. The source 
of vexation, expense, and delay, thus opened, 
is an improvement made by English equity 
upon the original Roman practice retained in 
the ecclesiastical and admiralty courts, as well 
as in the whole system of procedure pursued 
in several other nations of Europe, in so far 
as they have taken the Roman system (as for 
the most part they have done) for the founda- 
tion of their own. But, from another source 
of vexation, expense, and delay, from which 
the ecclesiastical and admiralty courts (ac- 
cording to the information of the same learned 
professor) have made copious draughts, the 
equity courts have made no such draughts. 
To the sort of inquiry, on the occasion of 
which no licence is given to mendacity (viz. 
that on which each party, at the requisition 
of the other, deposes upon oath, and which 
consists of the effect of the equity bill reci- 
procalized, and in that way doubled,) the ec- 
clesiasticalists have contrived to prefii^ the 
sort of inquiry by which the requisite licence 
is given to mendacity — by which the requisite 
profit is furnished to the men of law — by 
which no information consequently is fiir- 
nished to anybody, nor (excepting the vexa- 
tion, expense, and delay, to the parties) any- 
thing else but the profit to the men of law. 
In a word, before it suffers any information 
that can be depended upon to bie obtained on 
either side, it makes it necessary that the men 
of law should occupy themselves in giving 
sham information on both sides : it mounts the 
common-law abuse of special pleading upon 
the more useful part of equity practice. 

That, after everything that has thus been 
done by the ecclesiastic^sts to augment the 
profitable mass of vexation, expense, and de- 
lay, still more has been done in the same line 
of industry by the dispensers of equity, is 
maintained by the learned professor, and may 
perhaps be true enough. If so it be, then it 
follows that there are grievances still worse 
than the system which he stood engaged to 
explain, was accustomed to draw upon for 
honour and for profit, and became thus dis- 
posed to eulogise. To compare one branch 
of the system with another, when a tempting 
opportunity offers in this or that particular 
to display the superiority of his own over a 
rival branch, — this is what a professor of 
any one of them, and each of them, may do 
without much difficulty. But to compare 

his own branch with the ends of justice 

the professor who has courage to make any 
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such comparison, is still to seek, and ever 
will be. 

As to the supposed improvement in which 
the learned professor prides himself, it con- 
sists, we may see, so far as it takes place, in 
neither more nor less than cutting down ex- 
aminations, and reducing them to affidavit 
work. Whether it be in the nature of this 
difference to add to the chance in fitvour of 
a full discovery of the truth, is a question 
that has already been considered. 



CHAPTER XVIII. 

INCONGRUITIES OF ROMAN LAW IN RESPECT 
OF THE EXTRACTION OF EVIDENCE. 

For the extraction and receipt of testimony, 
the Roman system admits of but one of the 
two modes — the vivd voce mode : the mode 
by written correspondence has no place in it. 

Except in one case, and that a narrow one, 
viz. the case of confrontation, as between a 
prisoner defendant and the witnesses on the 
other side (of which presently,) the practice 
of cross-examination is unknown to it. Cross- 
examination, a term of English jurisprudence 
— a term for which (like the terms witness, 
testimony, right, obligation, and other terms 
of natural jurisprudence) one should have 
expected to have found an equivalent in every 
language — has actually out of Britain no 
single-worded equivalent in any European 
language. 

Hence the door is left wide open to menda- 
city, falsehood, and partiality, whether from 
unblameable incorrectness, from temerity, or 
from mendacity : against mendacity, in very 
gross cases, some fiaint and inadequate pro- 
spect, perhaps, of punishment at some future 
contingent period ; but for prevention, cross- 
examination being unknown, nothing can be 
done immediately, and upon the spot. 

In the perusal of the Causes CeUbres, an 
observation that presented itself almost in 
every cause, was the extraordinary frequency 
of the cases of repugnant testimony, in com- 
parison with anything which is presented by 
the ordinary run of causes on the occasion of 
the trials conducted in the English mode — 
a repugnancy which, for want of cross-exa- 
mination, remains uncleared up ; and that in 
cases where, from the nature of the fact, it 
appears evident, that by a few questions put 
in the way of cross-examination, or (in Ro- 
mano-Gallic language) by confrontation, if 
confrontation were extended to these causes, 
the contradiction would be naturally, and in 
all probability satisfactorily, cleared up. 

In looking for the cause of this repugnancy, 
and of the superior firequency of it in the 
Romano- Gallic practice in comparison with 
the English, a more candid and consolatory 
mode of accountuig for it presents itself than 



would be presented by any supposed difference 
on the ground of morality between the two 
nations. False testimony is so much more 
frequent in France than in England — why? 
Because the witness, though examined vivd 
voce and extemporaneously in France as in 
England, had in France no apprehension of 
seeing questions put to him in that same way, 
and on that same occasion, by the experienced 
sagacity of the legal assistant on the other 
side. 

Whatever be the nature and rank of the 
cause — higher penal, lower penal, or non- 
penal, — the person, the only person by whom 
testimony could be either received or ex- 
tracted, was the judge. But, unless by mere 
accident, it is not in the nature of things that 
the judge should of himself know anythbg 
about the facts on either side. In the way 
of extraction — that is, of interrogation, exa- 
mination, putting questions, ^ whatever can 
be done ^om that commanding station cannot 
have any other ground to proceed upon, any 
other lights for guidance, than such &cts or 
supposed facts as are furnished by one of the 
parties. The judge is, or ought to be, — 
the judge is supposed to be (and let him be 
supposed to be) impartial; but, in the in- 
stance of each witness whom he examines, 
the instructions, the only instructions he acts 
or can act from, are partial instructions, fur- 
nished by one alone of the contending parties, 
viz. that one by whom the testimony of the 
witness is invoked. 

When each witness is examined by the 
parties — examined by both parties — exa- 
mined primarily by the party by whom his 
testimony was called for (if called for by 
both,* by the plaintiff,) cross-examined by 
the adverse party; he is examined by two 
persons, who, taken together, have every in- 
terest which the matter at stake in the cause 
can give them, to draw from him the whole 
truth : each having every interest which the 
value of the matter in dispute to himself can 
give him, in drawing forth so much of the 
truth as makes in favour of his side. So far 
as the extraction of the truth is concerned, 
justice, under this system, has nothing to fear 
but such casual deficiency as may happen to 
take place in respect of the intellectual suf- 
ficiency of the parties and their agents in re- 
lation to this task. 

Deficiency of zeal, the result of deficiency 
of interest, is not to be apprehended on either 
side. Excess of zeal, the result of excessive 
sensibility to the sinister action of interest, 
may naturally be apprehended on both sides ; 
but its operation on each side is checked and 
compensated by its operation on the other. 



• It is very evidently possible, but from vari- 
ous causes not a frequent case, that the testimony 
of one and the same witness shall have been m- 
voked on both sides. 
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When the business, the proper business, of 
both parties, is taken out of the hands of both 
parties, and lodged in the hands of the judge, 
— so for as depends upon the state of the 
affections, of motives and interests, the bu- 
siness is as badly arranged as possible. Gene- 
ral deficiency of zeal, variegated by occasional 
excess of zeal, and that on one side only — 
general carelessness, variegated by occasional 
partiality, both of them almost without con- 
troul, — such is the natural result of so incon- 
gruous a state of things. Are the parties, 
both of them, unknown — the interests oif 
them alike indifferent — to the judge? His 
interest is to get rid of them and their dispute 
as quickly as possible. The points he cannot 
help examining the witnesses to, he examines 
them to : the points he can help examining 
them to, he suJSers to pass without notice. 
Attentive only to his own ease, inattentive 
alike to the interests of both parties, the 
merit of impartiality cannot be denied to be 
his due. On the other hand, does it happen 
to him, from amity, enmity, or self-regar^ng 
interest, to have any leaning on either side ? 
All facts operating on that fovoured side find 
him eager to draw them forth ; all facts ope- 
rating in favour of the opposite side find him 
as determined as the care of his reputation 
suffers him to be, not to think of them. Un- 
der the eye of a scrutinizing public, such 
studied blindness would not at all times be 
equally safe. But, in the Roman system, 
whatever is done in this way is done under 
the veil of secrecy : besides the judge and the 
person under examination, no one is present 
but the judge's subordinate, the recording 
scribe. If l^he object were to push careless- 
ness and corruption to their maximum — to 
render, in one or other way, misdedsion as 
frequent as possible, — no means could be 
better adapted to that end. 

Under this system, the arrangements re- 
commended (as above) as subservient to the 
purpose of cross-examination, are indeed ad- 
mitted ; the testimony delivered in the shape 
of answers t-o questions ; each answer extem- 
poraneous, following immediately upon the 
question which called for it, and in so iax un- 
premeditated ; the questions put separately 
— not uno flatu, in a simultaneous string; 
each question having the whole string of pre- 
ceding answers, and in particular the last pre- 
ceding answer, for a ground to work upon, 
for a light to work by. True : but of these 
subordinate arrangements, useful as they are, 
what is the chief use ? Answer — to give ef- 
fect to cross-examination: but, in the system 
which thus employs them, cross-examination 
has no place. 

The notes of the evidence are taken down, 
not by the judge himself, but by a scribe who 
attends him for that purpoise. Of what passes, 
or of what does not pass, more or less is set 



down, as the superior and his subordinate can 
agree. To the account there given of what 
has passed, or is supposed to have passed, the 
person examined is indeed made to annex his 
signature ; but the words, even of the answers, 
are not so much as supposed to be given — 
much less, of the questions. Of the answers, 
no more than the substance, or supposed sub- 
stance ; of the questions, not so much as the 
substance, except such part as is, as it were, 
seen through the answers— such part without 
which the answers would not be intelligible. 
Negligence, violence, subornation effected or 
attempted by threats or promises, with or 
without the intention of fulfilling them — 
misbehaviour in every imaginable shape, may 
on the part of the judge have been committed, 
yet not the slightest trace of it need, or is at 
all likely, to appear upon the fiice of any of 
these minutes. 

Had it been really an object to guard indi- 
viduals against a species of injustice, which 
in capital cases would amount to legal murder 
aggravated by torture, — arrangements so ob- 
vious as those which in this view might be 
imagined, would hardly have been so univer- 
sally omitted. 

Without being stationed so near the pri- 
soner as to be capable of prompting him with- 
out the observance of the judge, — a friend 
and nominee of the prisoner might be in the 
same apartment, effectually present to the 
purpose of hearing everything that passed. 

If, for fear of prompting by signs, it were 
not thought fit ^at this assistant should be 
present during any part of the. examination, 
he might at any rate be present at the final 
reading of the minutes. In case of their being 
in every respect correct, and acknowledged 
to be so, he might be present at the time 
when the prisoner, being finally interrogated 
concerning their correctness, confessed them 
to be correct, either by positive assent, or 
(what would be equivalent) by silence ; — 
present to the purpose of hearing and testi- 
fying his assent, observing and testifying his 
silence. In case of the prisoner's objecting 
to any part of the minutes as incorrect or in- 
complete, he might be present to the purpose 
of hearing, seeing, and attesting the discussion 
produced inconsequence ; he might be present 
to the purpose of doing, what in most cases 
be would naturally have to do, and think fit 
to do — viz. to confirm by his subscription the 
statement drawn up on that occasion by the 
official scribe, or (in the extraordinary but 
still possible case of an irreconcilable disagree- 
ment) entering upon the minutes his dissent, 
together with whatever observations he might 
thuik fit to add to it. 

This assistant would naturally have been a 
professional assistant, of the attorney or ad- 
vocate class, as most competent to the busi- 
ness : it might have been a non-professional 
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friend. The prisoner (for no possible case 
ought ever to pass unprovided for) is too poor 
to purchase assistance — ^he is too friendless to 
obtain it gratis. What is to be done ? Shall 
it rest with the judge to provide him with an 
assistant ? An assistant so named would af- 
ford but slender security against any possible 
mal-practice on the part of the functionary by 
whom he had been named. 

But wherever the Roman system of juris- 
prudence has been prevalent, other function- 
aries have never been wanting, whose function, 
while it has made the exercise of such charity 
a duty, has secured to them the requisite por- 
tion of public confidence. The confessor, for 
example, by whom the prisoner, if capitally 
convicted, would have been attended and sup- 
ported in his last moments, — he, or some one 
of his doth, would be the person to guard 
him (as above) from such oppression as might 
involve him in any such suffering without its 
having been his due. 

Thus hostile is the Roman system of pro- 
cedure to every end of justice — thus subser- 
vient to the sinister interests by which it has 
been created and preserved. 

By the several governments of the Ame- 
rican states — by those republican legislators, 
though bred in the sink of English corruption, 
this abomination has for these many years 
oeen extirpated. 

Even by Napoleon, the most absolute of all 
despots that the world ever saw, it has been 
extirpated. 

In this, as in its other shapes, republi- 
cans abhor corruption — despots have no need 
of it. 

In England alone is it an object of worship ; 
rulers protesting, and people sottish enough 
to believe, that the very life of the govern- 
ment depends upon it, and that without it 
everything would fall to pieces. 

CHAP'TER XIX. 

OF CONFRONTATION UNDEE THE ROMAN LAW. 

Confrontation, considered as belonging to 
the nomenclature of judidal procedure, is a 
term peculiar to Roman law. Ex vi termini, 
it denotes the bringing of one person into 
the presence of another : by institution, it 
denotes the bringing into the presence of a 
defendant, a person who, whether in the 
character of a co-defendant or that of an ex- 
traneous witness, has delivered testimony 
tending to the crimination of such defendant. 
Under the head of confrontation may be 
found whatever advances (scanty indeed they 
will be seen to be) have been made in Roman 
procedure towards the introduction of that 
universal and equal system of interrogation 
above delineated and proposed : consequently 
whatever part has been covered by Roman 
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law. of the ground covered by the operation 
called cross-examination in English law. 

The operation has two professed objects : 
one is, the establishing the identity of the 
defendant, viz. that the person thus produced 
to the deponent is the person of whom he 
has been speaking ; the other is, that an op- 
portunity may be afforded to the defendant, 
in addition to whatever testimony may have 
been delivered to his disadvantage, to obtain 
the extraction of such other part (if any) of 
the facts within the knowledge of the de- 
ponent, as may operate in his favour. At 
the instance of the defendant, interrogatories 
suggested by him are accordingly permitted 
by the legislator (but subject to the discretion 
of the judge) to be propounded; thereby 
enabling the operation, as &r as it goes, to 
contribute towards the trustworthiness and 
probative force of the testimony, as well in 
respect of correctness as completeness.* 

This security has already been spoken ot 
as being in its application confined far within 
the amplitude demanded for it by the exi- 
gencies of justice: the more closely it ia 
examined, the more thoroughly will this con- 
ception of it be confirmed. It is narrowed 
and curtailed in a variety of directions : the 
quality of the cause ; the description of the 
interrogators and respondents ; the plenitude 
of the right. 

I. Quality of the cause. It is confined ab- 
solutely to criminal causes ; and, in general 
practice, to such criminal cases as may sub* 
ject the defendant to corporally-afflictive pu- 
nishment — peine afflictive. 

The defendant having already been inter- 
rogated by the judge in the darkness of his 
closet ; the witnesses in support of the pro- 
secution cited by the judge, where there ia 
no prosecutor, or by the prosecutor (public 
or private) where there is one, having been 
examined in the same manner a first time, 
having under the name of repetition or recole- 
ment^ been examined in the same manner a 
second time (the defendant not present at 
their examination either time ;) a third exa- 
mination takes place, as secret as before, ex- 
cept that the defendant, and the witnesses, 
one by one, are now, for the first time, intro- 
duced into each other's presence. 

Considering confirontation in the character 



• Another purpose mentioned, and much dwelt 
upon,* is that of the allowance given to a defen- 
dant to exhibit against a witness (an extraneous 
witness) objections tending to weaken the credit, 
or bar tne admission, of his testimony. Of this 
I take no further notice ; partly because, to that 
pf^cular purpose, presence is not particulitfly 
necessary ; partly because the subiect will receive, 
ample consideration in another place.^ 

t Chap. XII. Repetition. 

* Ordonnance de 1670, tit xv. 
t> Infray Book IX. Exclumtu 
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of an instrument for the correction and com- 
pletion of a lot of testimony, — an observa- 
tion almost too obvious to be repeated is, that 
the demand for the use of it (that is, for one 
all-comprehensive system of interrogation, and 
for this operation as being among the branches 
of that system) has no respect whatsoever to 
the general nature, — to the penality or non- 
penidity, — of the suit. The more highly penal 
the cause, the greater is the mischief of in- 
justice, supposing it to take place ; but as to 
the probability of its taking place for want 
of the sort of security in question, it stands 
exactly upon a par in both cases. 

In the cases in which it is not afforded, as 
well as in the cases in which it is afforded, 
the importance of it has been not altogether 
a secret to the technicalists by whom it has 
been refused. To obtain the benefit of it, a 
defendant that has been proceeded against in 
the non-criminal (called the civil) mode, has 
begged to be treated as a criming. Prayers 
to this effect have not been rejected ; but 
the adverse party is permitted to oppose the 
grant of the prayer, on the ground that the 
importance of the cause is not considerable 
enough to warrant the expense. It seems, 
upon the whole, that where the defendant is 
able and willing to pay the expense of being 
treated as a criminal, the grace has not been 
refused. 

On the first-mentioned ground, that of es- 
tablishing the identity of the defendant, the 
appropriation thus made of the operation to 
criminal cases is in a double way incon- 
gruous. 

Cases occur, and without number, in which 
the witness, though against the defendant a 
very material witness, has never been in his 
presence. Goods, for example, stolen in the 
absence of the owner, are found in the pos- 
session of the thief: the owner knows his 
own goods; but what knows he of the thief? 

Cases occur also in abundance, in which, 
though the cause has nothing criminal in it, 
the point in dispute (and a point not to be 
settled without a judicial interview) may be, 
whether the person of whom the witness has 
spoken under a name the same as that of the 
plaintiff or that of the defendant, was in truth 
the person thus in question, or another. He 
saw a person, called by a name the same as 
that of the defendant, execute a deed : but 
was it really the defendant, or another per- 
son, who, perhaps for the occasion only, was 
called by that same name ? — He saw a person 
called by a name the same as that of the plain- 
tiff, living with an older person of that same 
name, in the character of his son : the like 
question again in this case. 

So far as the use and application of the 
principle of confrontation is concerned, in non- 
criminal and slightly criminal causes, English 
law (it is true) is no less lame than Roman 
law. In a cause of another description, on a 



trial by jury, in the character of an extra- 
neous witness, the attendance of any man 
may be enforced : in the character of a party, 
plaintiff or defendant, no man's attendance 
can be enforced: mala fides in every shape 
finds a veil in absence. Happily, to the pur- 
pose here in question, the demand for con- 
frontation does not frequently present itself. 

2. Description of the interrogators and re- 
spondents. Subject to the restrictions that 
will be mentioned, the faculty of interrogation 
is allowed t.o the defendant, against the de- 
ponents, of whatever description, that have 
been testifying on the side adverse to him, 
whether in the situation of extraneous vdt- 
nesses or co-defendants: for the caprice which 
in England prevents one defendant firom being 
examined touching the conduct of another, 
extends not beyond English ground. 

But the judge, it seems, on this third 
examination, is not allowed to interpose — is 
expressly interdicted from interposing, any 
question on his part ; — that is to say, any 
question, which, by the particularity of the 
responses called for by it, can contribute to 
th^ elicitation of fresh lights. He may call 
upon, and is to call upon, each deponent, to 
declare over again — to declare, according to 
the tenor of the ordinance, in general terms, 
whether the testimony delivered by him on 
each former occasion was true: but, as to any 
question that in case of mistatement can help 
to rectify it, interposition for the purpose is 
forbidden in express words. On the two for- 
mer occasions, the judge frames as well as 
puts all the questions; on this third occasion, 
he is not suffered to frame one : put questions 
he may — but such only as are framed by the 
defendants or witnesses, and by them desired 
to be put. But of this presently. 

The defendant — the individual defendant 
whose confrontation is performing, — this 
defendant having put his questions to the co- 
defendant who is confronted with him, or to 
the extraneous witness who is confronted 
with him, — are they respectively at liberty to 
put questions back to him on their parts? On 
this head nothing said in the ordinance : on 
this point as on so many others, the natural 
result is that the judge does as he pleases — 
each judge differently, if he thinks fit. 

What is dear is, that, when witnesses called 
for the defendant come to be examined, they 
are not subject to any interrogation ex ad- 
verso — to anything that in the language of 
English eommon law goes by the name of 
cross-examination, either on the part of a pro- 
secutor, or on the part of a co-defendant : 
not on the part of a prosecutor ; because, the 
examination being performed by the judge 
alone, and in his own cupboard, no prosecu- 
tor, no advocate, is let in : not on the part 
of a co-defendant ; because at this time, if we 
may believe the commentators, the tide is 
turned, and mercv is the order of the day. 
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A circumstance that may help to reconcile 
justice to the sacrifice is, that by this time 
the defendant may have lain in prison any 
number of years, by which time any witness 
that he coidd have called may have died, or 
been otherwise disposed of: for it is a rule, 
that, till the proof on the side of the prose- 
cution has been completed (and the time of 
its completion depends upon the pleasure of 
the judge,) no witness at the instance of the 
defendant can be heard. 

3. Plenitude of the right. Cut down as we 
have seen it to be in the confused application 
left to it by the preceding restrictions, a se- 
curity thus essential to justice is put into the 
hands of fortune — « besoin est* if need be: 
and in each case, whether such need exist, is 
left, without controul, without a word either 
of obligation or instruction, to the good plea- 
sure of the j udge — of the very person on whose 
conduct it is designed (or at least ought to 
have been designed) to operate as a check. f 

• Ordonn. de 1670, Tit xv. Art i. and ix. 

-f The subject remains indeed, as usual, in- 
volved in thick confusion ; the result of which 
is, as usual, that the judge might, in most cases 
at least proceed as he found most agreeable to 
himself. 

In the Ordonnance, in this first article (tit 
XV.) after leave has been given to the judge to 
malce ^e order as to the recolement absolute 
and peremptory, leave is then added for making 
the order as to the confrontation conditional and 
discretionar}r, as above. Si Paccusation m^rite 
d'etre instruite, lejuge ordonnera queles t^ois 
.... seront recoil en leurs depositions, et, si 
besoin est, confrontes k I'accus^. . . . 

In art xi a supposition is started, that at a 
point of time not specified, recolemerU and con» 
froniaiion taken together have not been per- 
formed : and in that case, leave is given to the 
judges {letjugesin the plural— before, it was le 
juge in the singular) to order these operations, 
so mentioned m conjunction, to be then per- 
formed. 

In the article immediately preceding (art viii.) 
it had been provided, that ir an order has been 
made (it does not say by whom) that the wit- 
nesses be reooled and confronted, the deposition 
of those who have not been connonted shall not 
be received as proof, except in case of their re- 
spective deaths during the (defendant's) contu- 
macy. * By this article, confrontation is thus ren- 
dered indispensable, viz. in case of an order for 
that purpose ; but as to the making of such order, 
it is not rendered indispensable : and the article 
immediately following assumes that recolement 
and confrontation, one or both, have somehow or 
other failed of being performed. 

As to fe juge in art i., and let jttget in art 
ix., the expressions may naturally enough be 
imagined to be synonymous. No such thing. 
For the performance of all these several opera- 
tions, — examinations, recolements, confronta- 
tions, — a single judge is in every case sufiident: 
more than one are scarce ever employed. For 
pronouncing the bare order for these respective 
pirposer (a matter, of course, that requires much 
less reflection) a multitude of judges, I pretend 
not to say how many, was in many cases indis- 



Nor yet is the defendant permitted (at least 
by the tenor of the ordinance) to put any one 
question of himself : his right is confined to 
the petitioning the judge to put it for him. 
The judge, as we have seen, is forbidden to 



pensable. Accordingly, when, as in art L, the 
ordonnance itself speaks of but one judge, — ac- 
cording to Jousse, the commentator, three or 
seven are necessary : three, if in a court appeal- 
able from ; seven, if in a court appealed to : re- 
ferring, as to the three, to another title of the 
same Ordonnance (tit xxv. art x.) the provi- 
sion of which, in this behalf, appears to be such 
as he represents it 

Another reference he makes* is to an arret of 
the Toumelle, by which it is adjudged and thence 
ordained, that no punishment either of an af- 
flictive or infamous nature shall be pronounced, 
unless when recolement and confrontation have 
been both performed ; — adjudged (I sajr) and 
thence ordained; for in France it was in this 
way the custom among judges to make laws 
avowedly in the prospective way, like legislators, 
instead of confining themselves to the making 
diem in an unavowed and ex post facto way, as 
in England. But of this Toumelle court, the 
jurisdiction was limited by that of the Parlia- 
ment of Paris : so that, in other jparts of France, 
a judge (or the judges) did not nnd their liberty 
incommoded by this rule. 

As nud-practice is but a casualty, especially 
among judges, there seems but little douot that, 
in practice, conviction seldom took place without 
previous confrontation. A circumstance that will 
hardly be thought to weaken the probability on 
that side is, that, by the application of these sub- 
sidiary securities, tne expense of the procedure, 
and with it of course the profit, never failed to 
receive a considerable augmentation. 

As to the original legislator, the penner of the 
ordinance, — an expression he has let drop may 
afford at one view a proof of the value set by him 
on this security, and a sample of a technically, 
learned mind. In the case of non.forthcoming. 
ness on the part of the defendant, — recolement, 
the opportunity given to him and the other de- 
ponents to amend their respective answers, — 
recolement, a possible re-examination. — is de- 
clared to be equivalent to itself and conirontation 
put together : recolement vaudra confrontation, 
not, recolement tiendra lieu de confrontation. 
The logic of this jurisprudence, and the arith. 
metic are worthy of each other : if both be cor- 
rect, must be the exact value of this security ; 
a security which among English lawyers is re- 
garded as so indispensable as to be without equi- 
valent and without price. 

Not but that in English law, the treatment 
given in this same case to a defendant is much 
worse — the contravention of the ends of justice 
much more flagrant Absence, which though a 
circumstantial evidence with reference to guilt, 
is evidenUy a mostuntrustworthv and precarious 
one, receives among En^ish judges the effect of 
a conclusive one. The Roman judge, complete 
evidence not being to be had, grounds his deci- 
sion on what, of anj that he is acquainted with, 
is the next best evidence : the English lawyer, 
shocked at the idea of convicting a man on im- 
perfect evidence, convicts him without any evi- 
dence. But of this more fully in its place. 

• P. 281 ; Art L Note 1. 
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put a question that has not been proposed by 
the defendant;* — the defendant is not al- 
lowed to put a question that has not been 
sanctioned by the judge. 

That to the judge should be reserved a 
power to prohibit or exempt a respondent from 
making answer to this or that question (the 
question being noted down and recorded) is 
no more than necessary : otherwise the door 
would lie wide open to irrelevant and pas- 
sionate matter without end. But the diffe- 
rence is considerable between making the 
right to put the question depend in the first 
instance on an express sanction given to it 
by the judge, and the allowing it to be put 
of course, subject only to stoppage for spe- 
cial reason. 

On this as on so many other occasions, the 
real mischief, the root of all the evil, consists 
in the want of publicity. Under that regimen 
of darkness, a question, though ever so per- 
tinent and important, may be stopped : an 
answer that would have saved the life of an 
innocent person may thus be suppressed, and 
no trace of the iniquity appear anywhere. 
Under the safeguard of publicity — adequate 
and appropriate publicity — no danger on the 
score of misdecision, capable of outweighing 
the inconvenience in the shape of delay and 
vexation on the Other side, can present any 
adequate objection to so necessary a check. 

The German edition of Romanistic proce- 
dure is, on this head, more explicit than the 
Galilean ; and, by being so, more flagitiously 
and palpably tyrannical and iniquitous — more 
resolutely and openly bent upon the scarcely 
dissembled object of enabling the judg^e to 
sacrifice the innocent as often as he pleases 
to the sinister interests and passions of men 
in power; among which his own are not much 
in danger of being forgotten. 

In English law, in the case of an extraneous 
witness, cross-examination is in principle re- 
garded as the indefeasible right of each party; 
in all sorts of causes, penal as well as non- 
penal, the examination of a witness is never 
regarded as complete without it. Confronta- 
tion, in German as well as Gallic law, is a 
distinct operation, to be performed or not, 
according to circumstances ; and at any rate 
not to be performed but at a different hearing, 
after the examination of the witness has been 
performed twnce over, both times without the 
application of a check so obviously necessary 
to truth and justice. 

In Germano- Austrian law, whether the 
imperfect modification of cross-examination 
called confrontation shall be performed or no, 
is in every case left in express terms to the 
arbitrary will and pleasure of the judge. f 
On the one hand, in no case is the use of it 

• Jousse, p. 286; Tit. xv. Art. i. Note 7. 
f Branniza, ii. 219. § 460, referring to Code 
Therese, Art xxxv. § 2. 



made obligatory upon the judge: on the other 
hand, partly by implication, partly in express 
terms, cases are specified in which it ought 
not to be employed. In one sort of cases, it 
is in express terms declared to be superfluous: 
and what, would an Englishman suppose, is 
that case ? Where the defendant has already 
been ** convicted by two c/assica/ witnesses."} 
And who is a classical witness ? Any man 
against whom no particular cause of objection 
can be produced.] Two witnesses, not the 
less false by being classical" ones, charge an 
innocent man with a crime supposed to be 
committed by him at Vienna : two hundred 
unbribed witnesses agree in deposing that at 
the same day, hour, and minute, he was seen 
by them at Prague. Under these circum- 
stances, is the defendant allowed to cross- 
examine these two classical perjurers ? Not 
he indeed : the operation would be ** super- 
fluous" — too evidently ^* superfluous** to be 
admissible. The authors of the German 
Theresian code, and their Latin interpreter 
Banniza, are altogether clear about it. 

After this specimen, to hunt out minor 
absurdities and atrocities, of which there are 
a most abundant breed, is an operation that 
may be spared. 

In Romano- German as in Romano- Gallic 
law, where confrontation ends, there ends 
adverse interrogation — there ends cross-exa- 
mination even in that faint shadow of it. In 
the minor penal branch, and in the whole of 
the non-penal branch, it is not only not made 
necessary, but not so much as suffered to be 
employed. Not that it is forbidden ; but that, 
under any other name than that of confron- 
tatioriy no such thing was ever heard of; and. 
without the idea of a criminal prosecution to 
hitch it upon, the idea of confrontation has 
never been able to find a place in any Roman- 
law-bred mind. 



CHAPTER XX. 

RECAPITULATION. 

From the view that has above been taken of 
the practice of English and Roman law in 
relation to the collection of evidence, the 
following propositions seem deducible : — 

1. That there is but one perfectly good 
and fit mode of collecting testimony. 

2. That this is no other than what common 
sense suggests : and, as far as power and op- 
portunity admit, and the importance of the 
occasion appears to demand, is naturally and 
commonly practised in the bosom of every 
private family. 

3. That, to give precision and permanence 
to the information thus collected, so as to 

X Branniza, ii. p. 223, § 468. Code Therese, 
Art. xxxii. § 15. 
11 Ibid, ii. 193, § 409, 412, 415. 
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adapt it to the use of all times and all places, 
nothing more or less b necessary than the 
committing the testimony to writing in pro- 
portion as it issues from the lips of the per- 
son deposing or examined. 

4. That, so &r as writing is concerned, 
there is but one cause that can in any case 
warrant any departure from this most perfect 
mode; and that is, the expense, vexation, and 
delay inseparably attached to that invaluable 
mode of fixation and perpetuation. 

5. That the mode of collecting evidence 
by means of its delivery viva voce, and sub- 
sequent though immediate consignment to 
writing, is essentially preferable to the mode 
which operates by the delivery of the testi- 
mony in writing in the first instance. 

6.* That there are but two justificative 
causes that can warrant the use of the infe- 
rior mode, in contradistinction to the supe- 
rior mode ; viz. physical impracticability, and 
prudential impracticability — prudential im- 
practicability, in respect of preponderant in- 
oon venience in the shape of expense, vexation, 
and delay. 

7. That, on .the part of the superior mode, 
physical impracticability may for an indefinite 
.ength of time be constituted by local dis- 
tance, for ever by expatriation, as contradis- 
tinguished from exprovinciation ; — prudential 
impracticability, for a time, or for ever, by 
preponderant expense, vexation, and delay, 
the result of local distance. 

8. That English lawyers, recognising the 
incontrovertible superiority, not to say the 
exclusive fitness (where practicable^) of the 
above-described superior mode, — yet, so fiu* 
from employing it exclusively on every oc- 
casion in which the employment of it is not 
impracticable, depart ixom it in all manner 
of ways, employing inferior and bad modes 
before it, after it, and instead of it : in cases, 
too, in none of which can any warrant for 
such deperture be found under the head of 
impracticabUity, either physical or pruden- 
tial, as above explained. 

9. That, on these occasions, so far is the 
prudential impracticability (viz. in respect of 
expense, vexation, and delay) from being the 
cause of the departure from the most trust- 
worthy mode, that, when the less trustworthy 
modes are attended with a superior share of 
that triple inconvenience, it is then that they 
are employed — employed to the exclusion 
of that superior mode which, besides its su- 
periority of trustworthiness, has the advan- 
tage of being comparatively free from that 
collateral inconvenience. 

10. That, taking together the entire sys- 
tem of procedure of which the collection of 
evidence forms a part, — the inferiority of the 
technical mode, in the English form more 
especially, in comparison with the natural 
mod^ herein-above recommended, is, in re- 



spect of expense, vexation, and delay, too 
flagrant and notorious not to be recognised 
by everybody — men of law themselves not 
excepted : but that, as often as this disad- 
vantage b brought to view, if the system be 
defended notwithstanding, it is always on 
this ground, viz. that the mass of inconve- 
nience attached to it in this form is (if not 
wholly and absolutely unavoidable) at any 
rate compensated for, absolutely compensa- 
ted, by a preponderant mass of advantage in 
respect of superior security against ultimate 
injustice, whether by misdedsion or by failure 
of justice: against ultimate injustice, from 
whatever causes derivable — whether from 
improprieties in respect of the mode of col- 
lecting the evidence, or from any other 
causes : and that, accordingly, it is its sup- 
posed superiority in respect of the mode of 
collecting the evidence, that consitutes either 
the source or at least one of the sources of that 
compensation, that ample compensation which 
it is supposed to afford on the score of su- 
periorly good ultimate justice, for whatever 
inferiority may be observable in it in respect 
of the provision made by it against collateral 
inconveniences, viz. against delay, vexation, 
and expense. 

11. That so far is this supposed compensa- 
tion firom being in any degree real, that in 
truth its deficiency in respect of security 
against delay, vexation, and expense, remains 
altogether unaccompanied by any compensa- 
tion in any other shape : and that, in respect 
of security against misdecision and fiiilure of 
justice (so &r at least as the system em- 
ployed for the collection of evidence is con- 
cerned,) its defects are such as to constitute 
an enormous addition and heavy aggravation 
to the load of imperfection attached to it in 
all those other shapes. 

12. That it is not in human nature, that, 
in the forming a system, in which, in the pre- 
tended pursuit of the same ends, so many 
discordant and inconsistent courses are em- 
ployed (discordant as well with one another, 
as, all of them, with the modes actually and 
from the beginning employed in pursuit of 
the same ends in the dally intercourse of pri- 
vate life,) the ends professed and pretended to 
have been pursued, viz. the real and genuine 
ends of justice, should have been the ends and 
objects really, steadily, and exclusively (not 
to say ever, and in any degree) pursued. 

13. That, under the circumstances under 
which the existing system took its rise, — as 
it is not natural that in the adjustment of 
the detail the faculties of observation and in- 
vention should have been, so neither in fact 
do they appear to have been, steadily and 
anxiously occupied in any other endeavour 
than that of adding to the load of inconve- 
nience and mischief in all imaginable shapes, 
in so far as profit and advantage in all shapes. 
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to be reaped by the authors and contrivers 
of the system, could be made to spring out 
of it. 

14. That, in like manner, in regard to the 
real ends of justice, — as it was not natural 
that in the construction of that system they 
should have been taken (at least any other- 
wise than incidentally and occasionally, and 
in subordination to those sinister ends) for 
the objects aimed at, — so neither does it 
appear that in fact they have, if at all, been 
pursued in any other character: inson^ich 
that the attainment of them, in so far as in 
£ict they have taken place, is to be regarded 
no otherwise than in general as the accidental 
result, and at best no otherwise than as the 
occasional object, of the exertions actually 
made on this ground. 

15. That, for ages together, the object of 
the contrivers and conductors of the existing 
system (in so far as anything that can be 
called an object appears to have been kept 
by them with anything like constancy and 
consistency before their eyes) will appear to 
have been neither more nor less than the em- 
ploying the powers and privileges attached 
to their respective offices, and professions in 
the character of an instrument of depreda- 
tion — ^licensed and unpunishable depredation : 
the ends of justice, as before, being, if ever, 
only occasionally, an object, and then a sub- 
ordinate one, though constantly and invari- 
ably a pretence. 

16. That, as to the existing race of lawyers, 
taken at any given point of time, — pupils 
and successors of these learned depredators, 

— regarding, or pretending to regard, as per- 
fect in its kind (if not in every minute point 
of detail, at least in respect of its leading 
features) the work of such their predecessors ; 

— not only their endeavours and wishes, tiUfc 
their very pretensions and professions, are 
confined to the keeping it, as near as maybe, 
to its present state of assumed and pretended 
excellence. 

17. That, of the modifications of the plan 
in use for the collection of evidence, the im- 
propriety is fully and unequivocally recog- 
nised by those under whose direction it is 
pursued : but that from this recognition no 
symptoms are anywhere observable of so 
much as a wish, much less an endeavour, to 
substitute, in the room of those which they 
regard as comparatively unconducive, those 
which are regarded by everybody (themselves 
in particular not excepted) as in a superior 
degree conducive, to the ends of justice. 

The best possible mode of extracting tes- 
timony — the mode which a considerate mas- 
ter of a family would employ when sitting in 
judgment on the conduct of a servant or a 
child — in a word, the mode by oral inter- 
rogation and counter- interrogation, — is a 
production of English growth. If, on a mi- 
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croscopical observation, the germ of it be 
found discoverable in the Roman process of 
confrontation, the same scrutiny will show 
how confined was the use made of it in that 
its primeval state, and with how much pro- 
priety the appellation of a discovery may be 
applied to the vast edifice that in England 
has been built, or might be built, upon a 
foundation so narrow. 

If the application made of this discovery 
has been found neither all-comprehensive, 
nor comparatively very extensive, the won- 
der need not be great. To England the glory 
of it, or at any rate (so far as it extends) the 
advantage of it, belongs without dispute : but 
whether, in the establishment of the practice, 
wisdom or fortune had the greatest share, may 
not be easy to decide. Haid wisdom planned 
it, wisdom would have carried it as far as it 
would go, would not have suffered it to be 
arrested in its progress ; but the same system 
which employs it in one instance, neglects 
it in another, to which not only with equal 
propriety, but with equally obvious propriety, 
it would have been applicable. 

A circumstance which contributes in no 
inconsiderable degree to weaken the claims of 
wisdom, is, that the value which appears to 
have been implicitly set upon this feature in 
the system, has never been explicitly set upon 
the right ground. All mouths are open in 
praise of the trial by jury; and this is the 
mode of extraction employed on a trial by 
jury. But its connexion with the species of 
procedure in which the intervention of a court 
so constituted is employed, is altogether ac- 
cidental : the same mode of extraction might 
be employed, and is employed, with equal 
facility and equal propriety, in a court com- 
posed of a number of permanent and pro- 
fessional judges, or in a court consisting of a 
single j udge. It had been observed that some- 
how or other the ends of justice were more 
effectually accomplished in that sort of court 
of which the tribunal called a jury was one 
feature, and the use of this mode of extracting 
evidence another, than in other courts of a 
different appearance in respect of both these 
features : but to which of them the effect was 
principally to be ascribed, is a question that 
seems never to have presented itself. As 
water was considered till of late years as a 
simple substance, so was the trial by jury con- 
sidered as a simple institution : the sagacity 
by which confused perceptions are rendered 
clear, and composite objects are resolved into 
their constituent elements, had never exer- 
cised itself (for when has it ever exercised 
itself?) upon the field of jurisprudence. The 
feature which consists in the composition of 
the court, being the feature which on many 
accounts would strike with peculiar force the 
eyes of the herd of politicians, — this feature, 
while it has given denomination to the corn- 
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plex system, seems to have engrossed all the 
praise of it. Trial by jury I ever blessed and 
sacred trial by jury i juries for ever I is the 
cry: not trial by oral and cross-examined 
evidence.* 

It is, however, to this comparatively ne- 
glected feature, that that most popular of all 
judicial institutions would be found to be in- 
debted for the least questionable and most 
extensively efficient, if not the most impor- 
tant, of its real merits. Against the ad vantoges 
attending the mode of extraction practised, 
no objection can be urged, no inconvenience 
opposed ; while the advantages purchased by 
the peculiar composition of tie tribunal are 
not purchased but by great sacrifices in other 
shapes : the popularity, the unsuspectedness, 
is not purchased, but at the expense of ap- 
propriate experience ; the superiority in pro- 
bity, by the sacrifice of superiority of wisdom, 
and of the security which individual respon- 
sibility alone can afford either for probity or 
for wisdom. I speak of the really useful fea- 
tures, in which whatever there is of excel- 



• While coupled with trial bv jury, lawyers 
could join and even lead the popular cry, because 
trial by jury is trial with lawyers : by itself they 
could not recommend it without sacnfice of their 
professional interest: recommendation of this 
principle purely and simply, would involve a 
recommendation of the natural system (viz. per- 
sonal attendance of the parties, with mutual cross- 
exammation,) to the exclusion of all technical 
ones. 



lence in the institution is enshrined : not to 
speak of the errors and abuses that have been 
worked up with it by the hand of undistin- 
guishing barbarity; the ethnico- theological 
and apostolic number ; the mendacious una- 
nimity, proclaimed by perjury, after having 
been produced by torture : not to mention a 
variety of other ingredients, good, bad, and 
indifferent, which might be modified for the 
better or the worse, without destroying or very 
materially changing the general effect. 

With these advantages in point of practical 
efficiency and indisputable innocence, no po- 
litical institution of real worth was ever kept 
more completely hidden from general obser- 
vation. Among those who in its native coun- 
try are so cordial in their admiration of this 
mode of trial, there are not twenty perhaps 
who at this moment are aware that, in con- 
tradistinction to Roman jurisprudence, the 
mode of extracting the evidenoe on this oc- 
casion is as peculiar to English procedure as 
the constitution of the court. The peculiarity 
of the practice called in England cross-exami- 
nation — the complete absence of it in every 
system of procedure grounded on the Roman, 
with the single exception of the partial and 
narrow use made of it in the case of confron- 
tation, — is a fact unnoticed till now in any 
printed book, but which will be as conclu- 
sively as concisely ascertained at any time, by 
the impossibility of finding a word to render 
it by, in any other language. 
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CHAPTER I. 

OP PREAPPOINTED EVIDENCE IN GENERAL. 

§ 1. Preappointed evidence, what? — Topics 

for discussion enumerated. 
We come now to the subject of preappointed 
evidence : a subject new in denomination, and 
thence, taken in the aggregat-e, even in idea : 
for, without names to fix them, ideas, like 
clouds, change and vanish as speedily as they 
are produced. 

In every case in which the creation or pre- 
servation of an article of evidence has been, 
either to public or piivate minds, an object 
of solicitude, and thence a final cause of ar- 
rangement taken in consequence (viz. in the 
view of its serving to give effect to a right, 
or enforce an obligation, on some future con- 
tingent occasion,) — the evidence so created 
and preserved comes under the notion of pre- 
appointed evidence. 

The sort of facts which such evidence is 
employed to prove, are mostly facts constitu- 
tive or evidentiary of right. Facts constitutive 
or evidentiary oi wrong, will not readily find 
persons able, and at the same time willing, 
to make mention or join in making mention 
of them in writing, or any other way in which 
the memory of them will be preserved. 

The rights of which the evidence is in this 
way endeavoured to be preserved, are mostly 
either rights to property in some shape or 
other, or rights to condition in life. 

Preappointed evidence maybe distinguished 
into original and transcriptitious. 

Examples of articles of original preappoint- 
ed evidence are — 

1. Registers of deaths, births, marriages: 
these have been more particularly the objects 
of public care. 

2. Instruments expressive of the different 
sorts of contract, in the most extensive sense 
of the word ; including not only those ex- 
pressive of obligatory agreements, but those 
expressive of conveyance, whether by deed at 
large, or by the sort of deed called a will or 
testament — a particular sort of unilateral con- 
veyance, whidi is not to take place till after 
the death of the conveyer, and in the mean- 
time is destructible or alterable at his plea- 
sure : as also all other sorts of contract by 
which a contract of the sort first mentioned 
is, in the whole or in part, either destroyed 
or altered. 



Examples of the transcriptitious species of 
preappointed evidence are afforded by the re- 
gister offices established in and for Middlesex 
and part of Yorkshire, and the offices for en- 
rolment belon^g to some of the judicatories 
in Westminster Hall. 

In the course of this book, the following 
are the topics proposed for consideration : — 

i. Ends or objects that are or ought to be 
aimed at (viz. on the part of the legislator,/ 
in relation to preappointed evidence. 

2. Field of preappointed evidence ; i. e, 
subjects of proof by preappointed evidence, 
considered in an aggregate view, and under 
subordinate divisions. 

3. Advantages proper to be aimed at, and 
inconveniences to be avoided, in relation to 
preappointed evidence. 

4. Description of persons to whom, and 
occasions on which, the institution of the same 
mass of preappointed evidence may be advan- 
tageous. 

5. Means by which, in relation to the dif- 
ferent subjects of proof (as above,) the ge- 
neral object in view may most effectually and 
conveniently be attained. 

§ 2. Objects or endsof preappointed evidence: 

Cases to which it is principally applicable. 

Not judicature only, but all human action, 
depends upon evidence for its condudveness 
to its end : evidence, knowledge of the most 
proper means, being itself among the means 
necessary to the attainment of that end. 

Be the occasion what it may (it being one 
that calls for action,) — to possess a stock of 
evidence suitable to the occasion, is to possess 
correct and complete knowledge of all such 
matters of fact, the knowledge of which is 
necessary to right conduct — to a course of 
action suitable to that same occasion, what- 
soever be the nature of it. 

But, be the occasion (the sort of occasion 
and the individual occasion) what it may, the 
demand for such suitable evidence will be the 
same. So far as, without any special care 
taken in any part of the field on the part of 
the legislator, it be sure to spring up of itself, 
so far there is no need of preappointed evi- 
dence, or at least of anything to be done on 
his part towards securing either the existence 
or the aptitude of such preappointed evidence. 
If anywhere there be an actual deficiency, or 
a risk of a deficiency, it is then and there 
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matter for his consideration, whether, by any 
exertions of his — by any provision made for 
that purpose, the filling up of such deficiency 
be at the same time practicable and eligible. 

But, on a judicial occasion, as on every 
other, evidence in almost every instance is 
liable to prove deceptitious. 

Hence two problems looking throughout 
for solution at the hands of the legislator's 
guide: — 1. How to secure the existence of 
true evidence ; 2. How to guard the judge 
against deception, considered as liable to be 
produced hy false, or in any other way falla- 
cious, evidence. 

Evidence being a standing object of re- 
search in every line of human action, and in 
particular in every department of government ; 
it follows that, in proportion to the wisdom 
of the government, the endeavours on the 
part of the government to provide itself, in 
every part of the line, with an apposite stock 
of evidence, will be comprehensive and un- 
remitted. So far at least as desire and endea- 
vour are concerned, the sphere of operation, 
in respect of the securing the requisite provi- 
sion of preappointed evidence, has no other 
limits than those of the entire field of evi- 
dence. Setting aside particular limitation, the 
general rule of practice would accordingly 
be, to lay in beforehand a stock of evidence 
applicable to all purposes, and producible on 
all occasions : in a word, to leave nothing to 
chance, to trust no operation to so slippery a 
ground as that of casual evidence — to cover 
the whole field of political action, as it were, 
with magazines of preappointed evidence. 

Two considerations, and two only, serve 
to limit the exertions of government in this 
line, — impracticability f and expense, 

1. In one class of cases, the nature of things 
(it will be seen) renders the success of such 
exertions hopeless. This is the case of de- 
linquency in general. When you have said, 
whosoever does so and so shall be punished, 
— for the proof of the fact by which such pu- 
nishment has been incurred, casual evidence 
is evidently the sole resource. The nature of 
man forbids us to expect that the child that 
has done amiss should, as soon as it has done 
amiss, come in of its own accord, and present 
its back to the chastising rod. 

2. Expense is another consideration, which 
on this as on every other ground, sets limits 
to the operations of every prudent govern- 
ment. By expense, on this as on other occa- 
sions, I do not mean mere pecuniary expense, 
but evil, inconvenience, vexation, labour, in 
whatever other shape it presents itself. Gold 
itself may be bought too dear, is a considera- 
tion which, on this ground as on every other, 
is never out of the eye of a well ordered go- 
vernment. 

Such are the two topics from which will 
be drawn whatever limitations present them- 



selves as applying to the demand for preap- 
pointed evidence. 

Looking over the field of evidence at large 
for objects admitting and requiring preap- 
pointed evidence, we shall find them reducible 
to three classes, viz. 

1. Laws ; viz. laws in the common accep- 
tation of the word : rules of action which derive 
their tenor or their purport, as well as their 
binding force, from the legislator alone, with- 
out the concurrence of any individual hands. 

2. Contracts ; viz. the word being taken 
in the largest sense, in which it comprises 
not only agreements, legally obligatory agree- 
ments, but conveyances, or instruments ex- 
pressive of transference of legal rights, and 
among conveyances, testaments. 

These are in fact so many laws, obligatory 
rules of action, in the enactment of which 
the legislator and the individual concur ; the 
individual furnishing the act of volition, and 
the expression given to it — ^the legislator fur- 
nishing the binding force, and (in quality of 
necessary conditions and concomitants to bind- 
ing force) limits, and interpretation. 

3. Facts ; i. e. legally operative, legally im- 
portant facts : facts to which the body of the 
laws, whether general or private contractual 
(as above,) have given the quality of pro- 
ducing or destroying rights or obligations: 
events or other facts collative (or say investi- 
tive,) ablative (or divestitive:) say, in either 
case, facts dispositive : these in the non-penal 
(called the civil) branch of law ; add to which, 
in the penal branch, on the one hand, acts, 
events, and other facts, inculpative and aggra- 
vative ; on the other hand, facts exculpative, 
extenuative, and (with a view to punishment 
independently of the consideration of delin- 
quency or innocence) exemptive.* 

Laws, whether of the purely public or of 
the private (or contractual) class, as above, 
have no other object, effect, or use, than in as 
far as they give birth or termination to rights 
or obligations : to rights purposely, as being 
the only beneficial products of law— to obli- 
gations necessarily, inasmuch as no right can 
be conferred or created without the creation 
and imposition of a train of correspondent ob- 
ligations. But, throughout a large portion of 
the field of law, it is only through the medium 
of facts to which, in this view, the law has 
imparted those prolific and distinctive powers, 
that the law has it in its power to give birth 
or termination to rights and obligations, f 

• Note, that the formation of an obligatory 
rule of action, whether law or legalized contract, 
is itself a matter of fact requuring to be esta- 
bUshed by evidence, as well as the existence of 
anjr of those legally operative facts which derive 
their operation trom laws or legalized contracts. 

•f- If, for three pounds, the price agreed on, 
payable the first day of next year, a tailor makes 
for a customer a coat of a certain description, 
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Of a very extensive and diversified mass of 
facts, the existence is habitually declared, and 

and delivers it to him ; here may be seen a con- 
veyance^ coupled with an agreement obligatory. 
The whole contract, if such were the usage and 
it were worth while, might stand (as it would 
stand, if, instead oi a coat, the subject-matter 
were a house) expressed in and by an instnunent 
of contract, an article of concurrent preappointed 
evidence, framed by one of the two contracting 
parties, and recognised by both of them. What 
ts the usage is, that a memorandum of the con- 
tract should be entered in one or more of the 
tailor's account-books, forming an article of ea 
parte preappointed evidence, admitted directly 
and constantly in French law, not unless indi- 
rectly and precariously in English. 

Here is a contractual law, framed by the con- 
tracting parties, the tailor and his customer^ one 
or both of them — the tenor or purport furnished 
by the individual contracting parties, the bind- 
ing force by the legislator ; which binding force 
is reitlltf furnished, and seen to be furnished, by 
the legislator, if there be in the general body of 
statute law an article of a genial cast, to the 
effect of giving a binding force to such contracts; 
imagined and feigned to be furnished by the 
legislator, if it be by jurisprudential law (so im- 
properly termed unwritten) that eventual obliga- 
tions of the nature here in question are imposed. 

But, — without a set of facts, correspondent 
legally important facts, to which the laws in this 
case, general and contractual together, were in- 
tended to apply, and which, when they take 
place, apply on their part to the law, — no such 
conveyance could have taken place, no such ob- 
ligation have been produced, no such obligation 
discharged. 

1. Ddivery of the coat: — here we have one 
legally operative, important, or material fact^ — 
possessing, in virtue of, and coi\junction with, 
the law above mentioned, the effect of a coUcUive 
event, conferring on one party a title to the coat, 
— all rights in relation to the coat, including the 
right to make every lawful use that can be made 
of a coat. 

2. Delivery of the coat once more. In this fact 
or event may be seen operating also, in conjunc- 
tion with the law, as above mentioned, a fact 
legally operative in another way, viz. in the cha- 
racter of an impositive event, imposing upon the 
same partv the obligation of delivering to the 
tailor, at the time specified, a sum of money. 

3. Payment of the money b]r the same party 
to the tailor at the day. In this fact we see, — 
besides the act of conveyance, conferring on the 
tailor the title to the metal or paper of which the 
money is composed, — another legally operative 
event — an event operating in the character of 
an exonerative event, exonerating the customer 
from the obligation imposed as above. 

4. Writing;, and (by the tailor in sign of re- 
cognition) signature, of a stamped instrument 
of receipt, declarative of the delivery of the coat 
on one part, and the money on the other : in the 
declaration of which legally operative facts, the 
mutual declaration and acknowledgment of their 
legal consequences (as above) is considered as 
implied. In this instrument we see an article 
of preappointed evidence —preappointed written 
contractual evidence. 

The coat, thus purchased and received, is car- 
ried off'af^erwards by a thief. In the act of carry- 



the remembrance preserved, by portions of 
written discourse committed to paper on the 
occasion of the acts performed in the exercise 
of the functions attached to the several es- 
tablished public offices, in books kept under 
the direction of the governing functionaries 
belonging to those several offices. 

Of the several facts thus recorded, there is 
not one to which, in some way or other, it 
may not happen to have a legal operation, in 
manner above mentioned. So many offices, 
so many sources of evidence which without 
impropriety may be termed preappointed evi- 
dence. 

The object to which the labour thus em- 
ployed is principally, if not exclusively, di- 
rected, is very different from that of affording 
evidence on the occasion of a suit at law. But, 
be the object to which they are directed what 
it may, this is not the less among the objects 
to which these documents are capable of be- 
ing, and in practice actually are, occasionally, 
if not habitually, applied. 

§ 3. Advantages and inconveniences incident 
to preappointed evidence. 

Considered in a general point of view, and 
without reference to one more than another 
of the several modifications of preappointed 
evidence as already indicated,, — the advan- 
tages deducible from it may be distinguished 
into those which are direct, and those which 
are collateral or indirect. 

The direct, considering these modifications 
in the same general point of view, consist in 
neither more nor less than the effectuation of 
the objects already indicated under the cha- 
racter of ends in view — contributing on each 
occasion to give effect in practice to whatever 
rights and obligations the law has undertaken 
to constitute and establish. For, be the law 
as to its other parts what it may, the effect 
of it depends upon that part of it which con- 
cerns the subject of evidence. 

ing off (physical fact or series of facts,) coupled 
with the consciousness of want of right (a psy- 
chological fact,) may be seen two incuipative 
facts, the concurrence of which was necessary to 
compose the crime. It was carried off by the 
thief in the night time, he having for that pur- 
pose broken into the house by night : here may be 
seen an aggravative fact or circumstance. But 
the thief was of a very tender age : here we see 
an extenuative fact or circuinstance. Since the 
commission of the crime, he has moreover lost 
his senses, having become a perfect maniac : 
here we see an exemptive fact or circumstance, 
leaving guilt in every respect as it stood at first, 
and applying itself solely to the demand for pu- 
nishment; but applying to it so effectually as to 
point it out as being unnecessary and useless. 

Here we see so many legally operative ^i^cts. 
in so many different ways, operating in a case or 
a penal nature : always supposing the existence 
of a law, or assemblage of laws, ccmferring on 
the several species of facts in question those se- 
veral characters and effects. 
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Rules of action, expressions of will, whether 
of the nature of laws or legalized contracts, 
are capable of receiving, from the operation 
of apposite and preappointed evidence, ad- 
vantages of a special nature, such as have no 
application to legally operative facts taken at 
large. 

As between laws and contracts, — of those 
which apply to contracts, the catalogue, it 
will be seen, is the most ample. 

Non-notoriety — viz. with relation to the 
persons whose rights and obligations are re- 
spectively affected by them — non-notoriety 
(including o&&vton, which is but non-notoriety 
at times subsequent to that in question ;) un- 
certainty in respect of their import ; spurious- 
fiess, whether in toto (the result of forgery in 
the way oi fabrication,') or partial (the result 
of forgery in the way of alteration ;*) inca- 
pacity, or unfair procurement in respect of 
their source (t. e. the condition and situation 
of the individual of whose will they contain 
the expression ;) injury to third persons con- 
sidered as producible by secrecy or privacy on 
the part of the contract, — «. e. by its non- 
notoriety with reference to such third per- 
sons as are concerned in point of interest to 
have knowledge of its existence : — such are 
the mischiefs to which contracts are exposed. 
Such accordingly are the mischiefs, in the 
prevention of which, the direct advantages 
deducible from the institution of preappoint- 
ed evidence are to be looked for, in so far as 
contracts are concerned. 

But, under the head of preappointed con- 
tractual evidence (preappointed evidence as 
applied to the case of contracts), these se- 
veral mischiefs, in conjunction with their re- 
spective remedies (the application of which, 
as far as practicable — to wit, by the instru- 
mentality of the formalities of which the es- 
sence of preappointed evidence is composed — 
constitutes the advantages derivable from the 
institution of the sort of evidence so deno- 
minated,) will be brought to view in detail. 

The descriptions of persons to whose use 
or convenience the institution of preappointed 
evidence may on one occasion or another be 
found subservient, may be thus distinguished 
and designated : — 

1. Individuals, considered in the character 
of persons invested or in a way to be invest- 
ed with the rights, bound or in a way to be 
bound by the obligations, to the effectuation 
of which the article of evidence in question 



• The subject to which this distinction between 
total and partial spuriousness has its application, 
is rather the collection of signs of which the in- 
strument is composed, than the practical effect : 
since, by the alteration or insertion of a single 
word in a genuine instrument, an effect as com- 
pletely and extensively injurious is capable of 
being produced, as by the making of one which 
shall be altogether spurious. 



is calculated to be subservient : eventual par- 
ties in the suits which the institution is cal- 
culated to prevent; actual parties in those 
suits, if, notwithstanding the means of preven- 
tion thus employed, they take place ; privies, 
t. e, persons respectively connected in point 
of interest, in some shape or other, with, and 
eventual representatives of, sudi parties; 
persons liable eventually to become parties in 
future suits, on the occasion of which it may 
happen to the same article of preappointed evi- 
dence to be found applicable ; and the like. 

2. The judge, considered as such, and in 
respect to the decision which he will have to 
pronounce on the occasion of such suits as 
above, when instituted. 

It is in so &r as persons of these descrip- 
tions, and standing in these situations, are 
concerned, that the uses derivable from the 
institution of the preappointed evidence in 
question may be termed direct, 

3. The legislator. The manner in which 
preappointed evidence may be rendered con- 
ducive to the due exercise of the functions of 
the functionary thus denominated, will pre- 
sent itself in a particularly conspicuous point 
of view, in the case where the facts, the re- 
membrance of which is in this way preserved, 
are produced by, or composed of, the trans- 
actions of the several public offices ; and, stiU 
more particularly, of the transactions of ju- 
dicial offices. 

The uses thus capable of being made by 
the legislator of preappointed evidence, are 
those which have, as above, been brought to 
view under the denomination of the collateral 
or indirect uses ; and consist in the furnish- 
ing him with data, with experience, by the 
consideration of which he may be enabled to 
render his operations in every department of 
the field of government, and more especially 
in the judicial, more and more conducive 
to what are or ought to be their respective 
ends. 

Under the name of the statistics of the 
several departments (and in particular the 
department here more particularly concerned 
— viz. the judicial), may the branch of politi- 
cal science to which belongs the knowledge 
of facts of this description, tendency, and use, 
be vnth propriety designated. 

Of the inconveniences incident to the in- 
stitution of preappointed evidence, some will 
be found inseparably attached, in a degree 
more or less considerable, to the principle of 
the institution ; others will depend more or 
less upon the particular mode or expedient 
by which the principle is pursued — the par- 
ticular purposes endeavoured to be accom- 
plished. 

Delay, vexation, and expense — the incon- 
veniences which (in a quantity varying from 
next to nothing, to a magnitude beyond en- 
durance) follow in the train of every step 
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taken by or under the authority of law — 
may be stated as the only disadvantages in- 
herent in the institution under all its forms, 
in whatever mode the purposes of it are en- 
deavoured to be accomplished, though in de- 
grees dependent more or less upon the nature 
of the mode. 

These may be ranked together under the 
head of general inconveniences: the particular 
inconveniences will stand in a clearer point 
of view, after the several modes or particular 
institutions, to which they seem respectively 
attached, shall have been considered. 

§ 4. Means employed — formalities. 

The operations and instruments employed 
in the design (real or pretended) of securing, 
in relation to contracts and other expressions 
of will, the advantages derivable, as above, 
from the institution of preappointed evidence, 
seem to be comprehended under the gene- 
ral and generally-employed appellation of/or- 
vuxlities. 

The particular operations employed under 
this name seem comprisable under the follow- 
ing denominations, viz. 

1. Scription (original scription :) viz. — ex- 
pressing the meaning of the party or parties 
by a determinate assemblage of words, and 
those words made to receive permanence — 
permanence for any length of time that may 
be required : to wit, by means of the visible 
characters now for so many ages in general 
use for that purpose among civilized nations. 
For the importance of this operation, as ap- 
plied to evidence, see above, under the head 
of Securities.* 

2. Authenticationf ft. e. declaration of the 
authenticity of the script in question) ab in- 
irci. Under this head may be included what- 
ever acts are done by a party of whose will 
the script purports to be the expression — done 
in the view of causing it to be known, that 
the will or conception of which it purports 
to be the expression is really his. t 

3. Authentication (t. e. declaration of the 
authenticity of the script) ab extrh. Under 
this head may be included whatever acts are, 
immediately upon the performance of some 
act of authentication ab intrhy done by some 
other person or persons, in the view of causing 
it to be known — not only that the will or 
conception of which the script in question 
purports to be the expression, is the will of 
the person of whose will it purports to be the 

• Book II. Chap. VIIL 

f Authentication^ viz. extrajudicial: such 
bein^ the occasion on which the operation is here 
considered as being performed. Judicial autheU' 
tication forms the subject of another Book. 

X Modes of authentication a6 intrd : — 1. Ho- 
lography ; 2. Si^ature (onomastic or symbolic;) 
3. Oral recognition ; 4 Recognition by deport- 
ment. See Chap. II. 



expression — but also that such act of au- 
thentication has really been performed.* 

4. Examination into the competence of the 
party or parties as to the entering into the 
contract : the examination considered as pcr- 
formable by the individuals by whom the act 
of authentication ab intrci is itself authentic 
cated, as above. This is mentioned rather as 
a formality that might be used in some cases 
with advantage, than as one which actually 
has been introduced into practice. 

5. Multiplicate scription, or transcription, 
— penning many scripts of exactly the same 
tenor — an operation which, as well in the 
way of writing with a pen as in the way of 
printing, has, by the exertions of modern in- 
genuity, been rendered practicable, as well at 
the same time as at different times. Whence 
the distinction, transcription simultaneous or 
subsequential. 

6. Registration. This, considered as dis- 
tinct from scription, means nothing more than 
conservation of the script or transcript, the 
original or the copy, in the custody and under 
the care of some determinate person or per- 
sons, in some appropriate repository allotted 
to that purpose. 

7. Notification, competent and effectual ; 
viz. communication of the script in question, 
including sufficient* information of its tenor, 
as well as of its existence, to all persons con- 
cerned in point of interest so to be informed. 

Such are the formalities applicable, and 
with little exception commonly employed, in 
relation to legalized contracts. Such, for 
the most part, are the formalities not in the 
nature of the subject incapable of being em- 
ployed in relation to laws. 

Laws, however, the direct work of a set 
of functionaries, all whose operations are 
habitually exposed to public view, are in ge- 
neral so circumstanced, that the operations 
above mentioned either have no application, 
or, if they have, take place and produce their 
intended effect as it were of course. But, 
in respect of three of these operations, — viz. 
scription, transcription, and notification, — 
practice will be seen to exhibit deficiencies 
too considerable io be brought fully to view 
in a work on evidence, and at the same time 
too important to be passed over altogether 
without notice, t 

As to facts, — the class of facts already 
brought to view under the denomination of 
legally operative facts : of the seven distin- 
guishable operations above spoken of, under 



• Were it not for this, the signature of an^ 
attesting witness might be applied to the in- 
strument at any posterior point of time. 

Modes of authentication ab extrd, in point of 
possibility the same as in case of authentication 
ab intrd : in point of practice, signature ; usually 
onomastic ; only in case of necessity symbolic. 

•fVideit^rd^Cha^VL 
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the name oi formalities^ as applicable, and 
with advantage, to contracts, four only — viz. 
scription, transcription, registration, and no- 
tification — are applicable to the purpose of 
preserving the memory of facts thus taken at 
large.* 

Among legally applicable facts, a distinction 
has already been made, distinguishing those 
which have come under review of official 
persons, occupants of the several established 
offices, private as well as public ; inasmuch 
as they consist of acts done by or under the 
direction of those persons, or of fects which, 
on the occasion of such acts, were taken by 
them into contemplation. Scription, tran- 
scription, and registration, are operations 
which, in relation to facts of this description, 
have by the very supposition been to a cer- 
tain extent performed. But, in relation to 
every such office, whatsoever other more di- 
rect purposes have been provided for by the 
extent which has happened to have been given 
to the mass so registered, it may still be mat- 
ter of consideration, whether (to adapt it to 
the purpose of preappointed evidence) an ul- 
tenor extent, and in a suitable shape, might 
not in this or that instance be given to the 
mass, in such manner as to add to the services 
at present derived from it. 

The facts and other thmsactions that are 
or ought to be preserved in remembrance 
under the direction of persons invested with 
judicial offices, — these judicial facts, together 
with the advantage which in various shapes 
might by the legislator be derived firom the 
contenaplation of them, are among the ob- 
jects to which the above observation wiU be 
seen applying itself with a peculiar degree of 
force.f 

Such being the operations capable of be- 
ing applied with more or less advantage to 
the purpose of communicating, by means of 
preappointed evidence, the existence of the 
objects respectively in question, — by what 
means shall the performance of those several 
operations, in so far as they respectively pro- 
mise to- be subservient to that purpose, be 
endeavoured to be secured ? 

In each respective case, shall the perform- 
ance of these several formalities be endea- 
voured to be rendered obligatory, according 
to present usage, by what is called pain of 
nullity, or by pimishment in any other (and 
what) shape ? Or, after indication given of 
such formalities as, in the case in question, 
promise, in the character of evidence, to be 

* Authentication, whether ah intra or ab eX' 
ircL^ and examination into competence, are ope- 
rations which have no application but on the 
supposition of the existence of a person occupied 
in the production of expressions of will, of the 
number of those from which facts of the class 
here in question derive their effect and essence. 

t FWff»»/ra,Chap. VIII. 

Vol. VI. 



of use, and the doubts that will naturally be 
produced by the non-employment of them, 
shall observance be, in any and in what cases, 
left to the option of the parties interested ? 

To these questions, answers will be en- 
deavoured to be provided, in so far as they 
have application to any of the several divi- 
sions that have here been made of the subjects 
of preappointed evidence. The subject of 
contracts is the only one to which they will 
be found to apply in such manner as to ope- 
rate with practioil importance. 



CHAPTER II. 

OF INSTRUMENTS OF CONTaACT IN GENERAL. 

§ 1. Uses of preappointed evidence as applied 

to contracts. 
Of the advantages or uses derivable from a 
due application of the principle of preap- 
pointed evidence to the case of contracts, a 
sort of anticipated and general view has been 
given already.]: It remains now to bring them 
to view one by one. 

These uses seem comprehendible under the 
following heads — the description of the use 
being in each instance taken, as above, from 
the description of the mischief, iq the pre- 
vention of which it consists : — 

1 . Prevention of non-notoriety and oblivion; 
viz. with respect to the existence of the con- 
tract. A contract can no otherwise be of use, 
than in as &r as the existence of it is known. 
Were it not for the art of writing, the exist- 
ence of a contract might, after having been 
known one day, cease to be known the next. 

2. Prevention of uncertainty in respect of 
the import of it. Writing is little less ne- 
cessary to this purpose than to the former. 
Without a determinate set of words allotted 
to the expression of it, the import can never 
be other than indeterminate : and it is only 
by writing that the words can be rendered 
determinate, and secured as well against total 
oblivion as against changes. 

3. Prevention of spurious contracts, and of 
spuriousness in contracts. When the whole 
contract is spurious, it is the product of for- 
gery in the way of fabrication ; when spiu'i- 
ous in this or that part, through any other 
cause than unintentional error on the part of 
the scribe, it is the product of forgery in the 
way of alteration : and by obliteration, the 
import may be rendered spurious, even where 
there are no spurious words. 

4. Prevention of unfairly obtained, or in 
other respects wn/atr, or say vitious, contracts. 
Of the different cases in which the epithets 
unfair or unfairly obtained, may be applied to 
a contract, mention will be made presently. 



X Chap. I. § 3. 
Kk 
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5. Prevention of injury to third persons; 
viz. such injury as might be the result of non- 
notoriety of the contract with reference to 
such third persons : for instance, a contract 
whereby the property of a debtor is disposed 
of in &vour of a non-creditor, to the preju- 
dice of creditors ; or of one creditor, to the 

♦ prejudice of co-creditors. This use may per- 
haps be considered as belonging to the dass 
of direct uses : a contract of this description 
being referable to the head of unfair contracts, 
— unfair, viz. with reference to third persons 
thus exposed by it to injury. 

6. Production of revenue to government. 
In this, the last upon the list of purposes, 

we see an advantage altogether void of all 
naturfd connexion with the five preceding 
ones, and with the general object and use of 
evidence. But, when the connexion is once 
formed, it contributes a material assistance 
to those other original and direct purposes ; 
inasmuch as the advantage derived from the 
institution in this point of view is carried to 
account, and serves to be set in the scale 
against whatever articles are chargeable upon 
it on the side of disadvantage.* 

As to unfairness : various are the ways in 
which it may happen to a contract to have 
been unfairly obtained, or to be in other re- 
spects unfair or vitious: the mode of the 
vitiousness being determined or indicated, 
either by the efficient cause of the contract, 
or by its effects or tendency. 

The following are the cases in which its 
unfairness or vitiousness results from the 
nature of its efficient cause : -^ 

1. Undue cocraon,— whether physical, by 
bodily force applied, or psychological, by fear 
of undue suffering (present or future) im- 
pressed. 

2. Erroneous supposition of obligation ; viz. 
legal, or perhaps, in some cases, even though 
purely moral. This is in feet a case of undue 
coercion, though no person, other than the 
party himself, be instrumental in the appli- 
cation of it. 

3. Fraud — positive fraud — on the part of 
another party to the contract (or of some 
other person acting, vnth or without his com- 
mission or privity, in his behalf,) operating 
by false representations, assertive of the even- 
tual existence of some benefit, by which, sup- 
posing it to accrue, the contract would in so 
fiur have been rendered a fair one. 

4. Fraud — negative or passive itt^d — ope- 
rating by silence, or say reticence, a negative 
act, — by non-disclosure of this or that cir- 

* This last might perhaps without impropriety 
be struck out of the list of uses ; since a tax on 
contracts, in whatever manner laid on, is either 
a law-tax — that is, a tax upon justice, which is 
perhaps the worst of all taxes, — or a tax upon the 
transter of property, which is one of the worst, 
or both together. —£(/i/or. 



cumstance of disadvantage, in respect of 
which disclosure was due.f 

5. Erroneous supposition in regard to ro- 
lue; viz. an over- value being, in the mind of 
the party in question, ascribed to the thing 
acquired to him by the contract, or an un- 
der value to the thing parted with. Though 
there are many cases in which the rescission 
of a contract in this respect unfair might not 
be eligible, there are none in which the pre- 
vention of it would not be useful ; viz. on 
the supposition that, supposing the real value 
known, the contract would not have been en- 
tered into. 

6. Insanity; including non-age, caducity, 
and intoxication, in so far as productive of 
the same effects. It is only in so &r as these 
circumstances are respectively productive of 
unfairness in one or other of the modes above 
mentioned, that the contract ought to be con- 
sidered as rendered unfair by them. 

7. Injuriousness to third persons, the public 
at large included; injuriousness, certain, or 
more or less probable ; provided the amount 
of such injury, all circumstances considered, 
be preponderant over the amount of the ag- 
gregate benefit to the parties. 

8. Subornation ; the prospect of a benefit 
considered as derivable from the contract be- 
ing employed by one party as an instrument 
of subornation, for the purpose of engaging 
another in the commission of some injurious 
act. In this case, the injurious tendency is 
considered as being in contemplation : in the 
last preceding case, it may be in contempla- 
tion or not. 

It is natural to sdl contracts to be bene- 
ficial to all parties to them. A contract neither 
ought to be, nor commonly is, intended by 
the legislator to be legalized, but on one or 
other of two suppositions, — viz. that, at the 
time of its being entered into, it is (at least 
in its apparent tendency and promise) bene- 
ficial to all parties, and not injurious to any ; 
or in a greater degree beneficial to one party, 
at least, than it is injurious to all others put 
together. 

In the cases above brought to view, as 
cases of unfairness or vitiousness, the suppo- 
sition is, that, if beneficial to one or more 
individuals, it is not to him or them bene- 
ficial in a degree equal to that in which it 
is hurtful to some other individual, or other 
individuals, or the public at large, put toge- 
ther. 

In cases 1, 3, 4, and 8, blame on the part 
of some individual or other, naturally but 
not necessarily a party to the contract, is 
ascribed : and it is in the wrongful conduct 
of such individual that the un&imess of the 

J As when, for a horse known to be unsound, 
no questions asked, the price of a sound one 
is received. 
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contract has its source. In the other four 
cases, no such hlame forms any necessary 
part of the case. 

§ 2. Formalities in use in the case of 
contracts. 

We have seen the evil qualities, which, in 
the instance of contracts taken in the aggre- 
gate, are liable to have place — non-notorietp, 
uncertainty, spuriousness, unfairness: we have 
seen the different shapes in which it may 
happen to unfiumess to present itself. 

We have seen the expedients which, under 
the name of formalities, are in use, for the 
apparent purpose of affording to the parties 
a protection to a certain extent against these 
evils; viz. scription, authentication ab intr^, 
authentication ab extriL, multiplicate scrip- 
tion or transcription, registration, and notifi- 
cation. 

^ Against non-notoriety and uncertainty, scrip- 
tion, of itself, and without any expense of 
thought bestowed upon the adaptation of it to 
those ends, aflfords, in a considerable (though 
far from a complete) degree, a remedy. Spu- 
riousness, in the character of an evil, — au- 
thentication ab intrh, and ab extrh, in the 
character of remedies, — in these may be seen 
the objects on which the greatest expense of 
thought appears to have been bestowed. 

Of authentication ab intrh, practice pre- 
sents five distinguishable modes: 1. Auto- 
graphy or holography;* 2. Onomasiic signa- 
ture ; 3. Symbolic signature ; 4. Sigillation; 5. 
Recognition, — viz. oral, or by deportment. 

1. In comparison with the three next men- 
tioned to it, autography or holography (which- 
ever be the word employed) presents, as against 
spuriousness, by far the best security. Men 
(say the English lawbooks) are distinguished 
by their handwriting, as by their faces. Who- 
soever be the penman, his handwriting pre- 
sents (as long as the paper or other substance, 
and the colour or other marks imprinted on 
it, last) a sort of real evidence, a species of 
circumstantial evidence, of his identity; and, 
so far, of the genuineness of the script. Spu- 
riousness 171 ioto is the only modification of 
spuriousness to which the security afforded 
by any of the three other modes of authenti- 
city applies : against spuriousness pro parte, 
this alone presents a remedy; except that, in 
case of fiidsification by simple erasure, holo- 

* In the language of French law, a will writ- 
ten from be^ninff to end by the testator's own 
hand is distmguished by the appellation of tes- 
tamerU holographe, — [A similar phraseology is 
emploved in Scotland, where a deed written and 
signed by the mnter is termed " holograph." 
Deeds of this kind are *^ privileged,'* and as such 
are vaUd without attestation ; but if not attested, 
they do not prove their own dates, against die 
daun of anv one whose interest it is tohold them 
as executed of a different date from that which 
they bear.— £ci] 



graphy taken by itself has but little applica- 
tion, inasmuch as, in case of cancellation or 
abrasion, hands are not distinguishable. 

But in some cases this most effectual mode 
of authentication is physically, in others 
deemed prudentially, impracticable: physic 
caUy, as where, in case of a single contracting 
party (as in case of a last will,) the party is 
by want of skill, or by debility, rendered un- 
able to write ; and moreover, wherever there 
are contracting parties more than one — un- 
less the task were divided, each for example 
writing those clauses and those alone, in and 
by which himself were bound : prudentially, 
viz. the vexation (the trouble of writing) be- 
ing more than the party in question chose to 
submit to. 

2. In the onomastic mode of signature may 
be seen the succedaneum so naturally re- 
sorted to, where — ability, sufficient at least 
to the writing of the words that enter into 
the composition of the man's name, not be- 
ing wanting — holography has, in any of the 
ways just mentioned, been rendered imprac- 
ticable. 

3. In the symbolic mode of signature may 
be seen the succedaneum resorted to, where 
even the degree of ability necessary to the 
use of the onomastic mode is deficient. 

But in this mode, whatever security is af- 
forded by the two other modes (viz. against 
spuriousness pro parte as well ds t» toio by 
the holographic, against spuriousness in toto 
by the onomastic) is manifestly wanting : a 
cross (the usual mark) a cross made by one 
man not being distinguishable from a cross 
made by another, the real part of evidence 
has no place. Recognition, viz. by deport- 
ment, is the only way in which this mode of 
authentication can be said to operate. 

4. Sigillation, a succedaneum to (or rather 
mode 0^ onomastic signature, was the mode 
in use in those times of barbarism, when, even 
among persons of rank, skill adequate to so 
much as onomastic signature was rare : and 
so much less attainable for any forbidden pur- 
pose was the art of the engraver than the art 
of the ordinary scribe, that the mode thus 
substituted was, in the character of a secu- 
rity against spuriousness in toto, but little 
inferior to the mode to which it was substi- 
tuted. 

At present, and since the art of writing has 
become comparatively common, sigillation, in 
the character of a source of real evidence, 
has gone completely out of use. The coat of 
arms — that substitute for a name, invented 
for the use of those who could neither read 
nor write — might in this way be not alto- 
gether without its use. But even this is not 
employed, except by accident. 

SigiUation, at one time an efficient and a), 
most the sole security against fraud, has for 
this long time past degenerated into an idle 
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and mischievous ceremony; * answering no 
other purpose than that of recognition, for 
which the oral mode might and does serve 
equally well without it. 

5. Recognition, — viz. oral, or by deport- 
ment. 

When the modes (or any of the modes) of 
authentication already enumerated have been 
employed, little good, it should seem, could 
be done by superadding this operation. They 
all of them suppose and include in themselves 
an act of recognition. 

That, in the instance of an instrument 
purporting to contain an expression of my 
will, it should be put out of doubt that my 
will has been completely and determinately 
formed, is a result unquestionably to be de- 
sired : but when an operation performed by 
permanent signs has been already performed, 
and applied to that use, how an operation not 
performed by other than evanescent signs is 
capable of affording any additional security, 
does not seem easily perceptible. In the case 
of onomastic signature, the act of writing the 
name serves not only the purpose of recog- 
nition by deportment, but that of real evi- 
dence — permanent circumstantial evidence ; 
and as to symbolic signature, though, as above, 
it is scarcely capable of serving the purpose 
of real evidence, yet either it answers, and 
of itself, the purpose of recognition (viz. re- 
cognition b^ deportment,) or it means no- 
thing, and answers not any purpose, f 



• In English practice, seriously mischievous. 
Under the fee-gathering system, judges, ever 
upon the vatch for occasions of committing safe 
iqjustice. have extracted out of the absence of 
this useless ceremonjr, a pretence for applying 
the principle of nullitication. Some instruments 
must have a seal — others will serv^e without it : 
more complication, more uncertainty ; more dis- 
appointment and distress on the one part, more 
arbitary power and predatory opulence on the 
other. 

+ It would be in the instance of a last will^ if 
in the instance of any species of contract (and 
that only in one particular case, viz. that of ^ 
lographp,) that the requisition of an act of re- 
cognition, as distinct from «mi>^ton, whether in 
the way of holography^ or in the way of wnmim 
asOc signature, would be of use. For, of a last 
will, as contradistinguished from a contract of 
eveiy other description, it is a distinctive charac- 
ter, that the dispositions made by it are designed 
by law to remain to the last moment subject to 
the power of him by whom they were made. But 
of an instrument written in form of a will, and 
written by the testator himself, it may be said, 
that it appears not as yet whether what has been 
so written had received his ultimate determina- 
tion; since, having written it to serve as a sub- 
ject of consideration, it ma^ have happened to 
him to have kept it by him in that view for any 
length of time. Some other act (it may be said) 
•—some other act distinct from the mere act ox 
writing it, is necessary to demonstrate that his 
mind is fixed. 

This reasoning, however, does not seem con- 



[Book IV. 

Recognition, if performed by oral discourse, 
or by two out of the four modes of authen- 
tication which have been enumerated (sym- 
bolic signature and sigillation,) requires the 
presence of at least one other person in the 
character of a percipient witness, to see or 
hear it, so that eventually, on a judicial in- 
quiry, in the character of a deposing witness, 
he may narrate it. 

Authentication ab extrh, — viz. by attesting 
witnesses, is therefore the only mode in which 
the authenticity of an instrument of contract 
can be proved by direct evidence. Without 
such additional proof, the fact of the authen- 
ticity will have no other basis to rest on than 
what, as above, is constituted by the drcum- 
stantial, the real evidence. 

But, since sign^cant onomastic seals have 
ceased to be in use, it is only in the case of 
those who are able to write that this real proof 
of authenticity can have place: and even 
while significant seals were in use, forgery by 
fabrication of that species of evidence, though 
but few were capable of so much as attempt- 
ing it, might with less danger of detection be 
executed by any of those few, than any imi- 
tation by one person' of the handwriting of 
another. 

A person in whose presence a party, while 
performing in relation to any such instrument 
an act of recognition (oral or by deportment, 
as above), is seen or heard to do so, acts 
thereby, whether so required or not, in rela- 
tion to such act of recognition, in the cha- 
racter of a percipient witness : and, so long 
as he is in existence, in a state of sanity, and 
forthcoming, so long there exists a person by 
means of whose testimony the intrinsic au- 
thentication of the instrument in question is 
capable of being proved by direct evidence. 

By the simple perception thus obtained, 
an additional security is unquestionably af- 
forded: but, if the process of authentication 
be moreover performed by such percipient 
witness, the security receives thereby a ma- 
nifest increase. 

1. Although the signature be but symbo- 
lic, — yet, if sufficient measures be employed 
(as they always might be and ought to be) 
for securing a mode of intercourse with such 
attesting witness, for the purpose of his eveii- 



dusive. If, at the time of his writing, he says, 
I give such a thin^ to such a person, it is a sign, 
and seems a sufficiently sure one, that at that 
time (i. e, down to the moment which gave a 
fibish to the last word) such was his determinate 
intention. That intention, true it is, may have 
changed. But so may it, and with e<|ual prolMu 
bility, althoufi^h in the presence of witnesses he 
had performied an express act of recognition, by 
pronouncing a form of words : and whensoever 
the chan^ may have taken place, there is no 
more difficulty m his expressing it in the body 
of the instrument, without any such formal act 
of recognition, than after it. 



Digitized by 



Google 



Gh. hi.] PREAPPOINTED— enforcement OP FORMALITIES. 517 



tual forthcomingness in the character of a 
deposing witness, it will therehy secure to 
the parties and their representatives the be- 
nefit of his direct evidence (the accidents of 
expatriation and exprovindation and insanity 
apart) during his lifetime. 

2. If the signature be onomastic, — in that 
case, to the benefit of his direct testimony is 
added that of the circumstantial real evidence 
afforded by his handwriting ; and that neither 
defeasible by death, nor by any of the acci- 
dents just mentioned.* 



CHAPTER III. 

OF THE ENFORCEMENT OF FORMALITIES IN 
THE CASE OF CONTRACTS. 

§ 1. AbtoltUe nullity in general an improper 
means of enforcement. 

The benefit derivable from preappointed 
evidence depends upon the observance of the 
formalities^ of which its essential character, 
as contradistinguished firom casual evidence, 
is composed: which formalities are all com- 



• What one should scarce have imagined d 
priori — what would scarcely have been worth 
mentioning had it not been for the experienced 
blindness of judges and legislators, — in the case 
of attestation and registration, a task altogether 
necessary to perform is that of subjecting to a 
close scrutiny, and distinguishing from every 
other fact, the fact which is the true and proper 
subject or the testimony thus given— .the fact 
which, upon the strength of such testunony, may 
with reason be taken for proved. 

1. In the case of a deed, it is the mere fact of 
recognition, and nothing more. Venditor ac- 
knowledged the instrument in question to be his 
act and ueed — to contain the expression of his 
volition in that behalf, that expression emitted 
at a certain time. Thus much — if the attesting 
(and, in acknowledgment of attestation, sub- 
scribing) witnesses, do by such attestation say 
true — IS proved by the attestation : this, but not 
tmj other fact whatever. The deed is full of 
recitals ; and not one of these recitals, perhaps, 
but is mise. Of the truth of any one of these 
recitals, what proof, what ground of persuasion, 
is given by the subscription ? Not the smallest 

oo^ again, in the case of a will. A man leaves 
80 much money to one friend, so much to another, 
and so on. The will is attested and subscrlbea 
in the most regular manner, by the fullest com- 
plement of the most unexceptionable witnesses. 
What is it that the subscription proves ? That 
he declared the writing^ in question to be the 
expression of his last will and testament : thus 
much, and nothing more. Does it prove him to 
have left behind him all those sums, or so much 
as a single farthing of them ? No such thine. 
At his death he was, perhaps, insolvent Ample 
bequests, supported by scanty assets, is no very 
uncommon case. It is no more than what is lia- 
ble to happen to all wills, whether the testators 
are aware of it or no, from change of circum- 
stances : but men have sometimes been seen, who 
appear to have made a sort of sport to themselves 
out of the anticipated prospect of the disappoint- 
ment of their expectant relatives. I 



prisable under two heads, — viz. writing, and 
authentication. In proportion to the magni- 
tude of that benefit, considered in its appli- 
cation to the several classes oflegally operative 
facts to which that application extends, it is 
therefore desirable that, in so far as is prac- 
ticable (prudentially as well as physically 
practicable,) these formalities should on each 
individual occasion be employed. 

By what means, then, shall the employment 
of them be secured ? In other words, by what 
means shall the non-employment of them be 
prevented ? 

Consider the non-employment of them m 
the light of an offence — an offence for which 
the public, in the persons of the parties, any 
of them, or any other person, is expcaed to 
receive injury, — punisiiment would, in this 
as in other cases, afford the natural and ob- 
vious remedy. 

But delinquency is here altogether out of 
the question : the evil of punidiment is an 
evil, the application of which would, in thi» 
case, be altogether without use. In the case 
of a contract, be it of what kind it may, there 
is always some one person at least, whose 
interest and whose wish it is that it may be 
followed by the effect it professes to aim at : 
its not being followed by that effect is, in his 
eyes, an evil : such he cannot but understand 
will be the result, if the memory of it should 
perish, or the import of it be in such or such 
a way misconceived. But, to the prevention 
of that undesirable result, the formalities in 
question (viz. writing in apt terms and suf- 
ficient authentication) are, if not in every 
case absolutely necessary, at any rate in every 
case highly and obviously and indubitably 
conducive. Will, therefore (to give birth to 
which is the function and sole use of punish- 
ment,) cannot here, in the nature of the case, 
be ever wanting. Of the conditions requisite 
to ij^e production of the desirable result, the 
onljr one liable to be deficient is power, and 
in particular that branch o£ power which con- 
sists of knowledge. 

On these occasions, for securing the ob- 
servance of these formialities, the principle of 
nulUtjf, pain of nullity, as in the language of 
French lawyers it is styled,f b the moving 
power that by legislators, under the guidance 
of professional lawyers, has been commonly, 
not to say universally, employed : pain of 
nullity, applied in the character of an induce- 
ment, a motive, to the will: to the will, 
a faculty which requires no such factitious 
moving power ; a moving power abundantly 
sufficient, so fiu* as mere will is concerned, 
operating by the very nature of the case. 



i* The same expression is employed in Scot- 
land. There are several old statutes still in force, 
enjoining certain solemnities to be used in the 
execution of all deeds not *■'' in re mercatorioy* 
under " pain of nullity,"— ^dL 
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Considered in the character of a means 
directed to an end, and that end the giving 
effect to genuine and fiur contracts, and those 
such as it has been the declared intention 
of the legisktor to adopt and give effect to 
by his coercive power, nothing can be more 
uncondudve and inconsistent, not to say trea- 
cherous, than the expedient of nullity, em- 
ployed as hitherto it has been employed. The 
mischief, the prevention of which is professed 
to be in view, — the mischief, one great branch 
of it at least, is theJrustraHon to which, for 
want of the securities in question (or some 
of them,) £Eur and genuine contracts are ex- 
posed : the destruction of all benefit expected 
from such contracts, the substitution of the 
pangs of disappointment to the exultation of 
success. To prevent this mischief, is one at 
least of the professed ends in view: and what, 
in the case in question, are the means em- 
ployed ? The giving birth to the mischief in 
cases in which it would not otherwise have 
had place. 

Should any one be disposed to justify this, 
it is only in one or other of two characters 
that he can think of justifying it. 

Is it in the character of a penalty t designed 
to prevent the evil in question, viz. frustra- 
tion of fair and genuine contracts? — But the 
penalty involves (as already observed) the 
production of this part at least of the very 
evil which it professes to prevent. 

Is it in the character of a conclusion^ an 
inference^ drawn from the circumstances of 
the case ; the non-observance of the forma- 
lities in question being considered as circum- 
stantial evidence (and that conclusive) of the 
existence of one or other of the two vices 
incident to supposed contracts, viz. spurious- 
ness or unfairness? 

But, to take the case of spuriousness, and 
to consider the non-observance of these for- 
malities as circumstantial evidence of this 
vice, and this evidence conclusive — conclu- 
sive not only without any support from di- 
rect evidence, but against and in despite of 
any how large soever a body of direct evi- 
dence ; — no inference can be more unwar- 
ranted, more directly in the teeth of a most 
extensive and notorious body of experience. 
Of contracts in any way spurious, experience 
affords, in comparison, but few examples ; 
while of genuine contracts, which are nei- 
ther committed to writing nor authenticated, 
but which are nevertheless fair, and &irly 
fulfilled, on all sides, the number is beyond 
comparison greater (taking together those of 
small and great importance) than the number 
of those which, being committed to writing, 
are at the same time duly authenticated in 
form of law. 

Not that nullity is in its own nature inca- 
pable of being rationally and beneficially em- 
ployed ; for, though it cannot in any case fail 



of being mis-seated and inconsistent when 
considered in the character of a penalty, there 
are cases in which — there are conditions on 
which — it may be just and reasonable, and 
thence beneficial, in the character of an in- 
ference. But everywhere, under the domi- 
nion of the technical, the fee-gathering, sys- 
tem of judicature, these conditions, so neces- 
sary to general utility and justice, remain, as 
naturally they could not but remain, unful- 
filled. 

The conditions thus spoken of are as fol- 
lows, viz..^ 

1. That knowledge of the formalities in 
question, and of the necessity of the obser- 
vance of them to the validity of the contract, 
should be present to the mind of every indi- 
vidual to whom it can happen to be desirous 
of entering (he at the same time having power 
and right to enter) into such contract ; 

2. That observance of these formalities be 
in his power ; and 

3. That observance be not too burthen- 
some ; t. e. the burthen so great as that, taking 
all the instances of observance together, the 
aggregate of the burthen attached to them 
shall outweigh the aggregate of whatever 
benefit in any shape results from the obser- 
vance. 

Of these three several conditions, let the 
two first be fulfilled, the nullity of the con- 
tract is, in case of th^ non-observance of the 
formalities, a rational result, in the character 
of an inference. The character of them is 
such, that, unless it be in the way of pre- 
ponderant delay, vexation, and expense, an 
honest man, in the character of a contracting, 
party, cannot be hurt by them ; he cannot 
but be benefited by them : while, to the con- 
triver of a spurious contract, observance will 
be, at any rate, difficult, and, without detec- 
tion and frustration, it is hoped, impracti- 
cable. 

Of these same two conditions, let either 
fidl to have place, — nullity, i,e, spuriousness 
or unfiiimess, as an inference, will be mani- 
festly groundless. With what colour of reason 
can you expect a man to pay observance to 
formalities, to perform a variety of acts more 
or less burthensome, when neither the in- 
ducement for performing them, nor so much 
as the idea of them, was present to his mind ? 
What inference to the prejudice either of the 
genuineness of the alleged contract, or of the 
fairness of it, can in such a case be grounded 
on non-observance ? 

So, again, in regard to power. With what 
colour of reason can you call upon a man to 
do what he has not power to do? With what 
colour of justice can you ground any infe- 
rence whatsoever on his not doing it? 

But, let both of these conditions be ful- 
filled, the spuriousness or unfiumess of the 
contract may not unreasonably be inferred 
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from non-observance of the formalities. A 
rational man will not enter into a contract of 
the terms of which he stands assured that, of 
whichever of them are regarded by him as 
beneficial to himself, the benefit will not take 
place : an honest man will not enter into a 
contract, of the terms of which he stands as- 
sured that, of whichever of them are benefi- 
cial to whatever other persons are concerned 
in point of interest, the benefit will not take 
place. Therefore the alleged contract is either 
no contract at all, or it is an unfair one: the 
will alleged to have been expressed never was 
expressed, or it is such a will as (the conse- 
quences of giving effect to it being prepon- 
derantly or purely mischievous) ought not to 
be suffered to take effect. 

As to the remaining condition, — viz. that 
the burthen of observance of such formalities 
as are prescribed be not too great, — on the 
part of the legislator, the non-fulfilment of 
this condition amounts in effect to neither 
more nor less than the disallowance of every 
contract, in the instance of which the ob- 
servance of the formalities in question comes 
to be regarded as too burthensome. To pre- 
scribe this condition is neither more nor less 
than to give a warning to the legislator, that, 
in the observing of his formalities, he pitch 
not upon such by the adoption of which any 
such contract as he meant to allow should in 
effect be disallowed. 

Unhappily for legislators as well as sub- 
jects, the prostrate negligence with which 
all these important duties, and in particular 
the indispensable one of promulgation, have 
been universally violated by the possessors of 
sovereign power, is hitherto the only matter 
of fact that is notorious in the case. 

As with other parts of the law by which 
the fate of every man is disposed of, so it is 
with this. They tell him he ought to know 
it ; they say of him that he does know it ; 
they give him no means of knowing it ; they 
see he does not know it ; they do nothing to 
make him know it ; they- do every thing to 
keep him from knowing it; they have brought 
it into a state in which it is impossible for 
him to know it ; they say it is ; they insist 
that it is ; they say his ignorance of it is no 
excuse; and, in all imaginable ways, they 
punish him for not knowing it. 

By no military commander was it ever sup- 
posed, so much as for a moment, that, by 
keeping his orders in his pocket, or mum- 
bling them to himself, or laying them up with 
a houseful of other orders upon a shelf, where 
any man that chose to pay for them might 
have them, he could hope either to gain an 
advantage over, or so much as defend himself 
against, the enemy. 

By no master of a fiamily, by no old woman, 
mistress, or housekeeper of a family, was it 
ever so much as supposed, that, by any such 



mode of promulgation (if promulgation it 
could be called,) the daily and hourly busi- 
ness of any the most inconsiderable private 
family could ever be carried on. 

Conceits to any such effect — chimeras, 
supposable for illustration's sake, tike any 
other chimeras, but never yet realized in 
practice — would, if they came to be realized, 
be regarded as marks, not of unskilfulness, 
but idiocy. 

Every law requiring a man, under a pe- 
nalty, to do that which is not in his power, 
— every such law, come it firom whence it 
will, is an act of tyranny. Pure suffering — 
suffering without benefit — pure evil — is the 
fruit of it. 

Every law unpromulgated is, moreover, an 
act of tyranny. For as well might it be out 
of a man's power to do an act, as out of his 
knowledge that he is called upon to do it. 
To every human act, motives, as well as 
means, are necessary : as well might a man 
be without the means as without a motive. 
In this case, therefore, no less than in the 
other, pure suffering — suffering without bene- 
fit — pure evil — is the result of such a law. 

Every law insufficiently promulgated, is 
an act of tyranny as towards all those in 
whose conception and remembrance, by rea- 
son of such insufficiency, it fails to have im- 
planted itself. 

Nebuchadnezzar dreamed a dream: he told 
it to his wise men, and said to them, tell me 
what it was, and what it signified. Those 
whose interpretation did not satisfy him were 
put to death. A specimen this, sufficiently 
strong, one should have thought, of oriental 
tyranny. But the men thus called upon to 
interpret mystery, were select men — men 
selected for their wisdom. The Nebuchad- 
nezzars of modem times impose a still more 
difficult task — and upon whom? Upon all 
mankind without distinction: and, in this 
case as in that, not the meaning of the dream, 
but the very dream itself, is the mystery they 
are called upon to divine. 

Legislation — genuine legislation — has her 
trumpet : instead of a trumpet, the law of 
jurisprudence employs a sword — a sword, 
or a rod : such, and such alone, are the in- 
struments 'of promulgation that ever are or 
can be employed by what is called common 
law. 

Punishment instead of instruction — punish- 
ment without instruction, without warning; 
— such is the form in which the law of juris- 
prudence gives all its lessons. 

When a man has a dog to teach, he falls 
upon him and beats him : the animal takes 
note in his own mind of the circumstances 
in which he has been beaten, and the intima- 
tion thus received becomes, in the mind of 
the dog, a rule of common law. 

Such is the law — such the unpunishable, 
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and even inevitable, yet not the less grievous 
and deplorable, tjraniiy, to which, through 
the whole extent of the law of jurisprudence, 
the legislator abandons the community en- 
trusted to his charge. Men are treated like 
dogs — they are beaten without respite, and 
without mercy ; and out of one man's beat- 
ing, another man is left to derive instruction 
as he can. 

The injustice which, in every case of an 
unobservable or unpromulgated law, stains 
the conduct of the legislator, is, in the in- 
stance of the particular sort of law with 
which we are at present concerned, aggra- 
vated by a sort of treachery — by the breach 
of an engagement, which, though not de- 
clared in express words by the legislator, is 
not the less clearly understood and acted 
upon by the subject. 

Unless things be so ordered that every one 
shall know what formalities are required, — 
every law, or rule of law, imposing, on pain 
of nullity, the necessity of complying with 
any such formality, is a breach of faith on 
the part of the riding power. The mischief 
produced by it is of the same sort as that 
produced by breach of ficdth on the part of 
any individual : and, supposing the amount 
of the loss the same in both cases, the mis- 
chief is the same in magnitude. The differ- 
ence is, that, in ordinary cases of breach of 
faith, the man of power is prepared to ad- 
minister satisfaction for the injury; whereas 
in this case it is the man of power himself 
who is the prime author of the injury : the 
individual who, by the invitation of the man 
of law, comes in and reaps the profit, is but 
the accomplice. 

By a general rule, the power of the law is 
declared to hold itself at all times in readi- 
ness to lend a binding force to the engage- 
ments and proprietary dispositions made by 
individuals. This rule or maxim, taken in 
the form of generality and simplicity in which 
(as above) it stands expressed, may, without 
much violence to &ct, without much danger 
of incorrectness, be said to be known to every 
adult individual of sound mind : for there can 
scarcely be any such individual, to whom the 
knowledge of a rule of law to that effect has 
not been repeatedly presented by his own 
particular observation or experience. This 
law, however, neither is actually enforced, 
nor consistently with general utility could 
be enforced, tiU after having been narrowed 
in its extent by a variety of exceptions and 
limitations. Ofthe particular rules establish- 
ing these several exceptions — of the several 
particular laws annulling pro tanto, and re- 
pealing (as it were) to a certain extent, the 
force of the general law, — some will be rea- 
sonable, i. e, conformable to the principle of 
utility; others, under the hitherto imperfect 
state of the science, under the hitherto im- 



perfect application of that sovereign principle, 
will be unreasonable. But of those of which 
the abstract reasonableness is most indis- 
putable, the practicable reasonableness and 
actual utility will depend, if not altogether, at 
least in a great measure, on the fact of their 
being actually known — actually present to the 
mind of him on whose lot they take upon 
them to decide. For, as hath already been ob- 
served, the general rule, though (sudi hitherto 
has been the negligence or incapacity of legis- 
lators) perhaps in no code of laws consigned to 
any express form of words, is actually and at 
all times present to the mind of everybody: 
I mean so far as it is in the nature of things 
that a proposition floating as it were in the 
air, without any determinate assemblage of 
words to anchor it to, should maintain its 
hold upon the public mind. Here, then, is a 
general promise, understood by everybody 
to be made to everybody by the law. If 
in any case there exists, in virtue of a par- 
ticular exceptive law, a known exception to 
that general law — a disposition made by the 
law in conformity to that exception, neither 
does involve, nor, by anybody to whom the 
existence of the exceptive law is known, is 
supposed to involve, a breach of promise. 
But to any one t-o whom the existence of the 
general rule is known, and the existence of 
the exceptive law unknown, every decision 
contrary to the general rule and founded upon 
the exceptive law, does involve a breach of 
the implied promise made by the general rule: 
just as mudi as a similar decision would do, 
if the exceptive law had no existence. 

The non-promulgation ofthe rule of action, 
by which the individuals composing the com- 
munity are all of them commanded to regulate 
their conduct, is the grand device of the fee- 
fed legislating lawyer, for the increase of law- 
yers' profit by increase of transgressions. 

Over and over again I have had occasion to 
state it as a standing and natural and uni- 
versal object with the legislator, acting under 
the guidance of the fee-fed lawyer, or rather 
with the fee-fed lawyer under whose gui- 
dance the legislator is in the habit of acting 
without thought, — so to order matters, that, 
for want of luiowledge of the considerations 
which call for compliance, transgressions of 
all sorts may, on the part of the several mem- 
bers of the community, be as numerous as 
possible : to the end that, by the hands of fee- 
fed advocates and attomejrs, satisfaction or 
punishment for transgressions real or pre- 
tended, may, in as many instances as possible, 
at the expense of those who have where- 
withal to defray the expense, be demanded at 
the hands of fee-fed judges. 

In the pursuit of this general and all-em- 
bracing object, is implied the pursuit of as 
many specific or less general objects as are 
comprised in it. 
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1. That, — as to any really existent rule 
of action and measure of obedience, — there 
should, to the greatest extent possible, be 
no such thing; but, under the notion of a 
transgression against a rule of what is called 
common law (a mere nonentity,) men should 
in as many instances as possible, under the 
name of punishment, or satisfaction, or com- 
pensation, or damages, be plagued as if a por- 
tion of law to that effect had been enacted 
and made notorious. 

2. That, in so &r as portions of real law 
were really enacted, they should be kept as 
effectually concealed as possible from those 
whose lot was made to depend on the obser- 
vance of them, and who, in manner above 
mentioned, and to the ends above mentioned, 
were to be plagued for non-observance. 

3. That, in regard to contracts legalized, 
or professed to be legalized, the following 
should be the measures taken for rendering 
transgressions of the real or supposed rule of 
law as numerous as possible : — 

That, in respect of quantity and quality of 
matter, the language should be as effectually 
adapted as possible to prevent the formation 
of correct conceptions, and to give rise to in- 
correct ones : 

That if, upon the footing of the instrument 
of contract taken by itself, the conceptions 
formed in relation to it were clear and correct, 
such conceptions should be rendered ultimately 
erroneous, by concealed rules of law, real or 
pretended, requiring a different interpretation 
to be put by the judge upon the words from 
which such dear and correct conceptions shall 
have been deduced : 

That, by sometimes confirming and allow- 
ing and giving effect to, sometimes disallowing 
and frustrating, an engagement endeavoured 
to be taken or a disposition endeavoured to 
be made by a contract to such and such an 
effect — (or, what comes to the same thing, 
sometimes assigning to it the meaning sup- 
posed to be meant by the parties to be assigned 
to it — sometimes assigning to it some other 
meaning — any other meaning at pleasure — 
not so much as pretended to be assigned to it 
by the parties, or any one of them ;) the judges 
should establish themselves in the habit, and 
thence, to the greatest possible extent, in the 
power, of determining the matter in dispute 
in fiavour of the plaintiff's or the defendant's 
side of the cause at pleasure : 

And that, the existence of a rule to this or 
that effect being throughout supposed, and 
punishment or vexation, under the name of 
nullity, being predetermined in case of the 
non-observance of it, — and the supposed rule 
being (as above) either not so much as made, 
or if made, kept in a state of concealment, 
— such operations, and such alone, should be 
directed and employed under the notion of 
giving notice of the rule (t. e, causing it to be 



made present to the minds of those who were 
to be punished or otherwise vexed for non- 
observance of it,) as would in as many in- 
stances as possible &il of being productive of 
the effect so professed to be aimed at. 

§ 2. Means of ensuring the notoriety of the 
formalities, and of the consequences of their 
non-observance. 

Such hekag the conditions proper to be 
observed by the legislator — the ■ conditions 
necessary to the reasonableness and utility of 
whatever formalities he prescribes, — and the 
fulfilment of those conditions being in each 
instance within the power of the legislator, 
— it remains to be shown by what means the 
observance of those conditions may most ad- 
vantageously be accomplished.* 

Were any other than improbity — general 
improbity (the necessary result of sinister in- 
terest,) the ruling principle that presided over 
that part of the rule of action which concerns 
contracts — had common honesty, under the 
direction of common sense, been the ruling 
principle, — the arrangements which now wait 
to be brought to view could never have waited 
to this time. 

When, on the part of the governing mem- 
bers of the community, upon whose will the 
fate of the rest depends, there exists any real 
desire that the Imowledge of, and with it 
the possibility of bestowing observance upon» 
those rules for the non-observance of which 
the community are in such a variety of ways 
tormented, should have place, — they never 
are, nor ever can be, at a loss for effectual 
means. 

As often as the statesman to whose office 
it belongs to devise taxes, has devised and 
obtained the imposition of a new tax, know- 
ledge of this obligation is never wanting to 
those on whose knowledge of it the fulfilment 
of it depends. Why ? Because, of him by 
whom taxes are thus devised, it is the real 
desire that the payment of the t«xes, and con- 
sequently the knowledge of their enactment, 
should be as universal as possible. 

Under the presidence of the lawyer, on 
whom the state of that part of the law which 
concerns contracts (not to speak of other 
parts) depends, "knowledge of all obligations 
established by that brandi of the law has all 
along been, and will continue to be, as scanty 
and deficient as it can be made to be. Why ? 
Because, of this lawyer, as of all others, it 

* In the case of a last will, the means adapted 
to this purpose will in some respects be seen to 
diffisr from the means adapted to everv other 
species of contract Those which will nere be 
brought to view in the first place, must there- 
fore be understood as not meant to applv in every 
particular to kut wills. Those wnich are pe- 
culiar to this particular species of contract, will 
be brought afterwards to view under a separate 
head. 
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ever has been, and (so long as the fee-gather- 
ing system continues) will continue to be, the 
interest, that, in relation to this part of the 
field as well as every other, the state of the 
law shall, as long as possible, continue to be 
as adverse as possible to every end of justice. 

1. Let each species of contract which on 
pain of invalidity is required to be committed 
to writing, be, on the same pain, required to 
be written on a particular species of paper, 
which, in consideration of its destined use, 
may be termed (by a general appellative) con- 
tract paper, or contract promulgation paper. 

2. For each distinct species of contract, let 
a distinct species of paper be provided, deno- 
minated according to the species of contract 
for which it is intended to serve ; as for in- 
stance, marriage -contract paper, agreement 
paper, farm -lease paper, house -lease paper, 
lodging- lease paper, house -purchase paper, 
money-loan-bond paper,* and so forth. 

3. Let a complete printed list be made by 
Authority, of the several species of contracts 
for which such promulgation paper is required 
to be employed : and let this list, accompanied 
by a notice of the obligation of employing for 
every such species of contract the species of 
promulgation paper appropriated to it, be hung 
up in some conspicuous part (such as the in- 
side of a window looking to the public street) 
of every government office throughout the 
country: for example, in England, every post- 
office, excise-office, and house where stamped 
paper is sold : to which might be added, some 
conspicuous part of every place of divine wor- 
ship, as in the case of the table exhibiting the 
prohibited degrees of marriage. 

In the form of a border to the sheet of 
paper, or at the back of it, or in both places, 
and (according to the quantity of matter) 
either at length, or in the way of reference to 
a separate printed sheet or number of sheets, 
— let an indication be given of so much of 
the law, as concerns the species of contract, 
to the expression of which the paper is adapt- 
ed, f 

Such matter of law as seems applicable to 
every species of contract, seems comprisable 
under the following heads, viz 

1. Modes of authentication allowed, and 
either prescribed or recommended, for the 
prevention of spuriousness, whether total or 
partial. 

2. Indication of the different circumstances 
by any of which the contract in question 
would be rendered unfair : coinciding with, or 
including, those by which any contract what- 
ever would be rendered unfair, as above. A 
circumstance by which, in the instance of each 



* So also guardian-appointment paper, appren- 
ticepbinding paper, partnership-contract intper, 
fire-insurance paper, ship-insurance paper. 

-f See Essay on the PromtUgation of Laws, 
Vol. L p. 165. ' 
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particular species of contract, the entering- 
into it is rendered unfair, is, the contracting 
parties being, any one of them, incapacitated 
by law from entering into a contract of that 
description. 

3. Obligations and rights incidental and ad- 
jectitious to the species of contract in ques- 
tion : obligations and rights which the law 
has thought fit to annex to those which are 
in their nature inseparable from the species 
of contract designated by that name ; distin- 
guishing between those which take place of 
themselves, without the happening of any 
fresh incident over and above that of the en- 
trance into the contract, and those which are 
made to take place respectively upon the hap- 
pening of such and such incidents : and in both 
instances specifying those obligation^ (if any) 
from which the law permits not one contract- 
ing party to be released by another. 

4. Circumstances by which the obligations 
and rights, as well principal and essential as 
adjectitious, established by the species of con- 
tract in question, are respectively made to 
cease. 

5. Where the contract is in its nature to 
such a degree simple as not to admit of any 
diversifications other than such as are capable 
of being expressed by the filling up of a few 
blanks, let a form for the contract be given in 
terminis, leaving only blanks, such blanks as 
are requisite for the expression of the indivi- 
dualizing circumstances^ peculiar to the indi- 
vidual contract in each instance. 

6. When the contract is not in its nature to 
such a degree simple, let an expository or in- 
terpretative view be given of such terms as 
are most apt to be employed in the expression 
of a contract of the description in question. 

7. Let ah intimation be given that the con- 
tract, as expressed on the face of the written 
instrument, cannot, either in the way of addi- 
tion, subtraction, or substitution, receive any 
amendment by oral discourse : but that any 
such amendment may at any time be made by 
the same party or parties (provided their re- 
spective rights in that behalf have not been 
extinguished by any intervening incident,) 
viz. either in a different instrument, or, so 
the process of authentication be reiterated, in 
the same. 

What a blessing to the subject, if, upon his 
entrance into each condition in life, the law 
would thus condescend to render it possible 
for him to be acquainted with the benefits and 
burthens she has annexed to it ! If, on re- 
ceiving their mutual vows at the altar, the 
bride and bridegroom were to be presented 
by the priest with the code of laws indicative 
of the rights they had been respectively ac- 

X Such as names of the parties and other per- 
sons, as well as individual things spoken of; de- 
signation of times and places; where money is 
I in question, designation of the sum or sums. 
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quiring, the duties, actual and contingent, they 
had been taking upon them 1 If, upon the en- 
trance of a guardiiui upon his guardianship, the 
protector, and the infant committed to his pro- 
tection, were at the same time, by the hand 
of some proper magistrate, put into posses- 
sion of the list of ibeir reciprocal rights and 
duties! I^ on the binding of the apprentice, 
the three parties to the contract — the master, 
the apprentice, and the father, or the person 
occupying his place — were to find, each of 
them, at the back of his copy of the instrument 
of indenture, the authentic in^cation of the 
powers, rights, and duties, attached to the 
character he had just been putting on ! 

AlMrays understand, that, the object being 
to prevent and not produce surprise, though 
the formal delivery of the code might follow 
upon the signature expressive of the entrance 
into the engagement, the reading of the code 
to or by the parties interested should pre- 
cede it. 

Extend the same observation to the case of 
partnership — the law of insurance — especially 
maritime insurance. How light would be the 
task of putting together the provisions of the 
law as they stand at present (with or without 
improvements) relative to any or all these sub- 
jects, in comparison with the labour bestowed 
upon this single work 1 Ordinary talents — I 
had almost said talents not superior to those 
of the worst inforn^ed compiler of the law- 
compilations with which the science is pro- 
vided — ordinary talents at any rate, would, 
if invested with the powers of the sceptre, do 
more towards the rendering the substance of 
the law fixed and known, than could be done 
by the most perfect talents unfurnished with 
these powers. 

Happily, neither models for imitation nor 
marks for avoidance, each in perfection, would 
be wanting to the hand to whom this bene- 
ficent office should be committed. The digest 
made by Lord Chief Baron Comyns may be 
mentioned in the first of these characters — an 
act of parliament constructed according to the 
present form, in the latter. In the former, 
not a syllable of surplusage : in the latter, 
the major part of the text composed of sur- 
plusage ; and the greater the profusion of sur- 
plusage, the greater the quantity of sur&ce 
exposed to flaws and defects. 

§ 3. Note of suspicion, a proper substitute 
to nullity. 

By the above expedients, or others (ac- 
cording to the circumstances of the country 
in question) selected in the same view, one 
of the three conditions above mentioned, viz. 
communication of the necessary information, 
may effectually be provided for. 

This being supposed, whether the non-ob- 
servance of this or that formality shall be made 
obligatory, in such sort that from the non-ob- 
servance of it the invalidity, the nullity , of the 



contract, ought to be inferred, will in every 
case depend upon this question — viz. whether, 
in the instance of the party or parties in ques- 
tion, observance was in their power. 

Before he can come to a just determination 
on this question, it will be necessary for the 
legislator, in the instance of each species of 
contract, to consider the nature of the species 
of contract, the nature of the formalities pro- 
posed to be rendered in this way obligatory, 
and the condition of the place (the portion of 
territory) in question, at the time in question, 
with a view to the fiidlities the place affords 
at that time for the observance of those for- 
malities. 

Formalities which it will not in general be 
in the power of the parties to observe, a to- 
lerably provident legislator will not choose. 
But what may happen is, that formalities 
which in general are capable, may in this or 
that particular instance be by accident ren- 
dered incapable, of being observed.* 

On the supposition that the formalities pre- 
scribed are such as no accident can prevent 
the parties from having it in their power to 
comply with, and in time, — viz. within the 
length of time after which either the entrance 
into the contract would be impracticable, or 
the benefits that might have resulted from it 
no longer attainable ; — on that supposition, 
and that alone, nullity may be established irk 
the character of an article of circumstantial 
evidence, and that conclusive, of spuriousness 
or unfairness. 

On the supposition that these same forma- 
lities are such as will in general be capable of 
being observed, but of which the observance 
may by this or that rare accident, in this or 
that particular case, be rendered impractica- 
ble; — on that supposition, non-observance 
may still be established in the character of 
an article of circumstantial evidence of spu- 
riousness or unfiiirness, but not conclusive : 
— probabilizing either spuriousness or un- 
fiiimess, but not probative with respect to 
either vice. 

In each case, it ought to be stated, as what 
will natui-ally be expected of anyone by whom 
the genuineness and fairness of the contract 
is contended for, that he shall make it appear, 
by the irresistible power or influence of what 



* Suppose (for instance) that, to the validity 
of a contract of the description in question, the 
presence of a professional assistant (such as a 
notary.) in the character of an attesting witness, 
be renderel necessary. It may be, that one of 
the parties is in a precarious state of health, or 
on tne point of embarking for a long voyage on 
board a ship which cannot be detained. Three 
notaries, and no more, are so situated as to be 
within reach within the time : and of these, one 
is too sick to act, another is absent on a long 
joumejr, and the third, under the governance of 
some sinister interest, withholds his assistance. 
Meantime one of the parties dies, or, as above, 
expatriates. 
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circumstance the observance of the formality 
or formalities was prevented. But, consider- 
ing that, by length of time or accident, the 
memory of the circumstances that accompa- 
nied the transaction may have been oblite- 
rated (especially when the contracting parties 
are any of them dead, or otherwise not forth- 
coming,) such explanation ought not to be 
insisted on as a condition universally and per- 
emptorily indispensable. 

But in no case ought the circumstantial 
evidence of spuriousness or unfairness to be 
deemed conclusive, in such sort as to be con- 
sidered as a ground of nullity, unless, — by 
him who, on the ground of spuriousness or 
' unfairness, demands the nullity of it to be 
pronounced, — a persuasion, or at the least a 
suspicion, of its spuriousness or unfidrnes; be 
asserted; the veracity of such declaration 
oeing provided for by the ordinary securities : 
— except when injury to third persons is the 
cause of unfairness and ground of nullity. 

By the declaration thus proposed to be re- 
quired, many a fair and genuine contract, and 
in particular many a fair will, would be pre- 
served, which now, under the encouragement 
given by lawyers to the species of improbity 
in question, is defeated. Many a man, who, 
now that the advantage tendered to him by the 
improbity of lawyers is to be had as it were 
gratuitously, embraces it without scruple, 
would never have sacrificed his reputation 
for veracity and sincerity for the purchase 
of it. 

Of the application thus made of the prin- 
ciple of nullification to contracts, the sole ob- 
ject, when that object is an honest one, is to 
preserve men firom being injured by unfair or 
spurious contracts. Whether the formalities 
have or have not been observed, — if the fair- 
ness asVell as the genuineness of the contract 
in question is out of doubt, even with him 
whose interest, were it either unfair or spu- 
rious, would be injured by it, — the only rea- 
son that could have called for the defeating 
of it has no afJplication : the reasons which 
called for the effectuation of it remain in full 
force. 

By the mere circumstance of indicating the 
want of the prescribed securities in the cha- 
racter of a ground of suspicion — of an article 
of circumstantial evidence having the effect 
of rendering spuriousness or unfairness more 
or less probable, — such an inducement for 
observance will be afforded, as will, — in the 
ordinary course of things, and (in a word) 
whenever the observance of the formalities in 
question is not physically or pnidentially im- 
practicable, — be sufficient (adequate motive, 
as above, always supposed) to secure their 
observance : especially if, the assistance of 
a professional adviser being called in, non- 
observance is on his part rendered matter of 
delinquency. 



An expectation to this effect seems to have 
received the confirmation not only of general 
reason, but of particular experience. In no 
instance has the non-observance of the for- 
malities framed by Dr. Burn, and annexed to 
his work on the office of a justice of the peace, 
been prescribed on pain of nullity. Yet, how 
general the recurrence to these forms has 
been, experience testifies.* 

By placing the non-observance of the for- 
malities in question in the light of an article 
of circumstantial evidence, probabilizing, and 
not proving, spuriousness or unfairness, — ^the 
prescription of these formalities seems to be 
placed on its only rational and honest ground : 
no such spectacle is presented as that of the 
legislator, in the character of an arbitrary 
and perfidious despot, violating in detail, and 
as it were by stealth, the engagements he has 
entered into publicly and in the gross; or, 
what is wolrse, — where the engagements thus 
taken have been taken by the legislator him- 
self, as in the case of statute law, — the judge 
presuming thus to break the faith plighted 
by the legislator, and the legislator regarding 
with an eye of connivance, perfidy thus aggra- 
vated by anti-constitutional insubordination 
and usurpation. 

When, availing himself of the non-obser- 
vance of any of these arbitrarily instituted 



* English legislation has of late years exhi. 
bited a practice which accords exactly with the 
principle recommended in the text ; viz. on the 
occasion o{ formalities^ the substitution of in- 
struction, to regulation on pain of nullity. By 
a fresh statute, fresh offences being created, cog- 
nizance of these offences is given to justices of 
the peace, one or more, judging in the way of 
natural procedure. For the expression of the 
judgment, in case of conviction^ a formulary is 
provided ; the use of it is authorized, but not on 
pain of nullity necessitated. 

Thepracticethus recendy observed by supreme 
authority, forms a pleasing and instructive con- 
trast with the practice begun in barbarous ages, 
and still pursued by an authority which ought to 
be, though in effect it can scarce be said as yet to 
be, subordinate. The course taken in this behalf 
applies alike to contracts, and to operations or 
instruments of procedure. 

A contract is produced : the judge pronounces 
it null and void. Why null and void ? Because 
in the tenor of it, or in the mode of entering into 
it, the parties have failed to conform themselves 
to such rule, never yet made known — ^no, nor so 
much as made* First comes the arbitrarily, 
imputed ^d inevitable transgression : then, from 
the undivulgated description of the case in which 
transgression was thus calumniously imputed, 
and tne party dealt with as if he had transgressed, 
distil off and catch up who can the imaginary 
rule. 

As of a conqueror, so, under jurisprudential 
law, ruin thus marks the footsteps of the judge. 

Regulation improperly substituted to instruct 
tion—will addressing itself to wilU where «n- 
derstanding should have addressed itself to ««- 
dersianding—As, in government, one of the marks 
of primeval barbarism. 
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formalities, a man derives to himself a benefit 
by invalidating a contract entered into by 
himself — a deficiency in moral honesty on his 
part is generally and justly regarded as un- 
questionable. Even where the contract thus 
invalidated by him, is a contract to which he 
is not a party, no objection being to be made 
to it but that his interest is without any in- 
jury disserved by it, as in the case of a last 
will, — probity on his part is at any rate re- 
garded as somewhat lax. By the legislator 
who sets up, though in the legitimate form 
of statute law, such grounds of nullity, — 
much more by the judge, who, without au- 
thority from the legislator, institutes them 
in the way of ex post facto law, — premiums 
are offered for improbity: the taint of cor- 
ruption is diffused into the mass of the public 
morals. 



CHAPTER IV. 

FORMALITIES, WHAT PROPER, AND IN WHAT 
CASES ? 

§ 1. /n what contracts ought scription to be 
required ? 

In the instance of what contracts shall scrip- 
tion be made requisite? 

In the adjustment of the answer, divers 
circumstances will require to be considered : 

I. The importance of the contract ; — viz. 
taking for the measure of the importance, 
generally speaking, the amount of the damage 
(estimated in money) that might result from 
the non-fulfilment of it. 

Some sorts, however, there are, to which 
this measure could not apply. Such are those 
by which domestic condition in life is made 
to begin or cease : such are, for example, — 

1. The marriage-contract ; 

2. Contract by which an apprentice -is 
bound to a master or mistress ; 

3. Contract by which a guardian is ap- 
pointed to a minor. 

II. The natural complexity of the contract, 
as estimated by the variety of the obligations 
and rights or which it is productive, — 
whether absolutely and in the first instance, 
or eventually on the happening of such and 
such events. 

The above may serve as examples of con- 
tracts to which a considerable degree of com- 
plication naturally attaches. 

III. The state of the place in question, in 
respect of the proportional number of the in- 
habitants skilled in the art of writing, and 
the facility of obtaining the materials neces- 
sary for writing : in particular, the promulga- 
tion paper, if any such paper, appointed by 
authority for the species of contract in ques- 
tion, exists. 

Suppose a number of persons out upon a 
long journey by land or water, and either 



none of them able to write, or none of them 
provided with materials for writing. It would 
be an unnecessary and improper hardship to 
say, that, amongst a number of persons so 
circumstanced, let the journey last for ever so 
great a length of time, no binding contract 
of any kind should take place.* 

§ 2. Use of attesting witnesses. — A notary 
should be one.. 

Three distinguishable advantages seem to 
result from the practice of having recourse 
to the assistance of attesting witnesses : — 



• A regulation applicable to many useful pur- 
poses is this, — viz. that on every instrument of 
contract^ the name, together with a sufficient 
description, of the writer, — the very individual 
by whose hand the characters are traced — be ex- 
pressed. 

1. In the case of an autograph last will, the 
scribe is by the supposition the party, the testa- 
tor, himself. 

2. In the case of an unilateral deed, the scribe 
may be the party himself; but (except in a few 
cases of the utmost simplicity, as well as fre- 
quency of occurrence, sucn as bills o( exchange, 
promissory-notes, drafts on bankers, and receipts ) 
IS not commonly so in English practice. 

3. In the case of a bimteral or multilateral 
deed, — viz. to which there are parties more than 
one, — the instrument cannot be written, the whole 
of it, by the party (and him only) of whose will 
it is the expression. 

4. In this case the scribe will naturally be a 
non-party : in English practice most commonly 
either the notary (an attorney) by whom the in- 
strument is prepared, or a clerk of his (free or 
articled,) or (in the metropolis in particular, and 
perhaps some other large towns) a professional 
writer, either in a state of independence, or as 
clerk or journeyman to a stationer. 

In the notary and the stationer may be seen 
two responsible and almost official persons, both 
having a fixed place of settlement To them 
respectively, in the description given of himself 
by any subordinate scribe, reference ought to be 
made. 

But, as between the notary and the stationer, 
it is the notary who is the principal — his being 
the scientific part of the business, that of the 
stationer only the mechanicaL What the sta- 
tioner does, except in the rare case of his being 
employed directly by a party, it is by commission 
from the notary (the attorney) that he does it. 

By the designation in question, two distinct 
services will be rendered : — 1. In the case of a 
genuine and fair contract, a source of intelli- 
gence will be afforded, jy^iving additional facility 
to the operation of judicial authentication, and as 
it might be ordered (if it were worth while) to 
the* end of any length of time. 2. Against unfair 
and spurious contracts^ especially against con- 
tracts spurious in toto^ it would afford additional 
security. If, in the instance of the scribe, name 
and reference be omitted, the penalty (whatever 
it be) will be incurred, and at any rate suspicion 
of spuriousness or unraimess : if falsely stated, 
danger of punishment and miscarriage : if truly 
stated, here then will be a due, by which, for 
the purpose of interrogation and justiciability in 
other respects, forthcomingness will be secured. 
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One is, the additional security thus afforded 
for the fiedrness of the contract. 

But for this security, persons whose men- 
tal frame is weak, whether rendered so by 
age or bodily infirmity, would remain exposed 
in no inconsiderable degree td the danger of 
being brought to enter into contracts to any 
degree disadvantageous, by physical force or 
intinudation. 

2. So, again, for the genuineness of the in- 
strument of contract — at any rate as against 
fiibrication in toto. But the chief use of it 
in this respect is confined to the case where 
the instrument is not in the handwriting of 
him who is bound by the obligation consti> 
tuted by it: the security afforded by that 
circumstance being of itself so very consider- 
able. 

The uses of authentioition ab extrh (viz. 
by attesting witnesses) being to support the 
contract, — while the witnesses are alive and 
producible, by direct testimony — when they 
are dead, or otherwise unprodudble, by the 
circumstantial evidence of their handwriting: 
in these uses maybe seen the objects by which 
the choice of witnesses ought to be guided. 

If it be required that witnesses more than 
one be employed in the character of attesting 
(i. e. percipient and signing) witnesses, — one 
of them at least ought to be that sort of per- 
son, who, as long as he lives, is likely to be 
forthcoming, and whose handwriting is likely 
to be extensively known. And, be he who he 
may, care should be taken on the fece of the 
instrument to give a description of him, so 
formed, that, so long as he is in being, there 
may be no difficulty in finding him out — that, 
when deceased, his decease may be notorious, 
or easily ascertainable-^ and that, for both 
purposes, the individual may be easily and 
certainly distinguishable from every other. 

These circumstances either concur of them- 
selves, or might easily be made to concur, in 
the person of a notary: which, in England 
(where, except in the limited case of the no- 
tary-public, no persons but attorneys act in 
the character of notaries,) is as much to say, 
in the person of an attorney.* 

For reasons already given, it were too much 
for the law to say, that, by non-attestation 
by a notary, a contract shall be invalidated; 
siace, in some contracts more especially, cases 
may happen, in which the assistance of any 
person in the character of a notary may not 

• It is in the character and by the description 
of notaries, that attome3r8 should on these occa- 
sions be spoken of. It is not in the character 
of attorneys, assistants in litigation, that their 
assistance is on these occasions required : on the 
contrary, to save the parties from the misfortune 
of bein^ eventually obliged to have recourse to 
a man m the character of an attorney, is the 
very use and purpose of calling in his assistance 
in the character of a notary. 



be to be had in time, or not without prepon- 
derant inconvenience in the shape of delay, 
vexation, and expense.f 

But, what the legislator may very well do, 
is (at any rate in the case of all contracts 
that have any intricacy in their nature) to 
recommend that the assistance of a notary 
be called in; — directing, moreover, that the 
absence of such assistance be regarded as a 
ground of suspicion by the judge. 

And what in this same view the legislator 
may do without difficulty, is, to ordiun, and 
that under a penalty, that wherever a notary 
is employed in any way in the preparation of 
an instrument of contract, he shall write 
his name and description, according to a pre- 
appointed form, in some appointed part of 
it. 

By an arrangement thus simple, various and 
important advantages would be derived : — 

1. Here would be an attesting witness, 
always producible during his lifetime in the 
character of a deposing vritness ; his decease 
always easily ascertainable; his handwriting 
generally cognizable ; his identity easily and 
certainly determinable. 

2. Here would be a person of a responsible 
condition in life, answerable for any circum- 
stance of improbity apparent on the face of 
the contract itself, or otherwise known to, 
or discoverable by him. 

3. So likewise for any improbity in his own 
conduct in relation to the business. 

4. So likewise for any injury that might 
befal either parties or third persons, by reason 
of unskilfulness or negligence on his part. 

§ 3. Use of a notary for securing the 
propriety of the contract. 

Be the contract what it may, four things 
are desirable in respect to it: — 

1. That no such contract be entered into 
by any individual by whom in the judgment 
of the legislator it i9 not fit that such con- 
tract should be entered into, and whom the 
law has accordingly declared incapable of en- 
tering into it. 

2. That it be not entered into by any per- 
son to whose interests it is to be presumed 
injurious; — fraud or undue coercion having 
been employed to engage him to enter into it. 

3. That, — lest, to his disappointment, it 
should prove injurious to his interest, — be- 
fore he enters into it, he should be sufficiently 



f Ej way of an example of a sort of contract 
to which such professional intervention could 
not without great inconvenience be required, I 
will give the common bill of exchange, mland as 
well as foreign, in use among commercial hands. 
The delay and vexation of which an obligatory 
regulation to any such effect could not but be 
productive (not to speak of expense,) constitutes 
an objection so obvious and so peremptory, that 
the barest hmt of it may suffice. 
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apprized, not only of the rights which he will 
acquire by it, but of the several obligations, 
certain or contingent, to which he will, or 
eventually may, be subjected by it. 

4. That the contract be not of the number 
of those which aire contrary to law, — i. e. in 
the opinion of the legislator productive of 
preponderant mischief to third persons, and, 
in contemplation of such mischief, the fulfil- 
ment of, and consequently the entrance into, 
a contract to any such effect, prohibited. 

Wheresoever the assistance of a notary is 
called in, it depends upon the legislator to 
render it subservient to all these desirable 
purposes. 

The operations by which it may be ren- 
dered so, may be comprised under three 
heads, viz 

1. Reception and attestation of declara- 
tions (uninterrogated declarations) made by 
the party or parties, according to preappointed 
forms prescribed and provided by the law, — 
viz. in such cases in which such spontaneous 
declarations are of themselves, and without 
the assistance of interrogation, regarded as 
sufficient. 

2. Interrogation of the party or parties, 
when deemed necessary for the more correct 
and complete extraction of the foots marked 
out for the subjects of declaration. 

3. Notification of the state and disposition 
of the law ; — viz. of the law by which the 
several rights and obligations, resulting or 
liable to result from the contract in question, 
have been determined. 

1, & 2. As between requisition and receipt 
of uninterrogated declarations on the one hand, 
and interrogation on the other, — which shall 
be the species of security employed, will de- 
pend upon the nature of the contract, and other 
circumstances in the case. Either, or both, 
may be prescribed absolutely; or, declaration, 
as to certain points being required of course, 
power, discretionary power, of interrogation, 
may be given to the notary, without imposing 
on him the obligation of exercising it. 

Interrogation requiring on the part of the 
proposed interrogator (here, the notary) the 
union of intelligence and skill with probity, 
to render it productive of its intended effect, 
and being never wholly unattended*with vexa- 
tion, — whatsoever can be done without it (t. c. 
by means of declarations alone) ought there- 
fore to be done : and accordingly, whatsoever 
security can be afforded by dedarations alone, 
ought to be carried to the utmost length that 
can be given to it. But, as in all other cases, 
so in this, — wheresoever mala fides, self- 
conscious improbity, has place, the utmost 
security that can be afforded by naked decla- 
rations, exempt from the scrutiny of interro- 
gation, will frequently prove insufficient. 

Where, for instance, either firaud or undue 
coercion have been employed by any party, 



to engage any other to enter into the pro- 
posed contract; — so various are the foots 
which, for detection of the projected iniquity, 
will require to be brought to light — so inca- 
pable of being comprehended by any of those 
general expressions, to the use of which pre- 
appointed forms are necessarily confined, that 
the necessity of providing powers of interro- 
gation for supplying the deficiency seems to 
be out of doubt. 

But fraud and undue coercion are extraor- 
dinary incidents — not having place, perhaps 
in one out of many hundred instances. Here, 
then, we see an instance in which, for the 
prevention of the possible mischief, power 
for applying the remedy (viz. interrogation) 
is sufficient, without the obligation of apply* 
ing it.* 

3. For the notification of the state of the 
law, provision has already been proposed to 
be made by the proposed requisition of pro^ 
mulgation paper. 

But it is one thing to possess a faculty or 
possible means of doing a thing, and another 
to have actually exercised it. The state of 
the law relative to the species of contract in 
question being (either at large, or in the way 
of abridgment and reference) presented by 
the promulgation paper, — t. e. by the species 
of contract paper applying to the species of 
contract in question, — there it is for each 
party to read, if he be at the same time able 
and willing to go through the task : but an 
illiterate man will not be able, and an idle 
or careless man may not be willing, so much 
as to engage in it. 

Shall the notary himself be bound to read 
over to his client the contents of the mar- 
gin of the contract paper ? or shall it be suf- 
ficient for him to receive from the client, 
among the list of declarations (properly sanc- 
tioned declarations,) a declaration of having 
read it, or heard it read over by an individuid 
(naming him,) as the case may be? 

The option proper to be made between the 
two courses will depend partly upon the im- 
portance of the contract, partly upon the 
quantity of matter to be read. The time of 
the notary must not be occupied in reading 

* Take for instance the case of marriage. Prior 
marriage undissolved, — relationship too near, — 
age absolutely immature, — age immature for 
want of consent of guardians : — of all these four 
causes of incapacity to the contract, the non- 
existence may perhaps be sufficiently established 
by appositely worded and sufficiently sanctioned 
declarations. But in the case of three others — ^viz. 
undue coercion, fraud, and insanity — the insuffi- 
ciency of declarations is obvious. Of any of these 
causes of incapacitation, should an^^ suspicion in 
this or that individual instance arise, it is only 
by particular interrogatories adapted to the cir- 
cumstances of the mdividual case, that such 
suspicion will be capable of being confirmed or 
done away. 



Digitized by 



Google 



528 



RATIONALE OP JUDICIAL EVIDENCE. 



[Book IV. 



that, or anything else, without his receiving, 
at the expense of the client, an adequate re- 
muneration for it. 

In English practice, it is pretty much in 
course for the client, in the presence of the 
notary, to read over, or hear read over, the 
instrument of contract, hefore he signs it. 
To what end receive this information of the 
contents of it ? That he may he assured that 
DO other obligation will on the occasion in 
question be imposed upon him, than what he 
is willing to take upon himself. 

But, under English jurisprudence, as in- 
struments of contract are penned on the one 
hand, and as the rule of action in relation to 
them stands, or rather wavers, on the other, 
— the obligations which, by reading the in- 
strument of contract, the party is apprized 
of, are never any more than a part (it is im- 
possible to say what part, frequently the 
least considerable part J of the obligations 
which, on his joining m the contract, are 
imposed upon him. 

The proposed contents of the proposed 
printed margin of the proposed promulgation 
contract paper, will therefore consist of that 
sort of matter which there will be no less 
reason for the party's reading or having read, 
than for the reading or hearing the contents 
of the manuscript in the body of it. 

Of the contents of an instrument of con- 
tract, as prepared by an English lawyer, by 
far the greater part is regularly composed of 
a quantity of excrementitious matter, having 
for its object and effect, partly the exaction 
of a correspondently superfluous quantity of 
the matter of remimeration in the shape of 
fees — partly the production of uncertainty, 
with the litigation which is the expected firuit 
of it — partly the impressing the non-lawyer 
with the persuasion of his inability to give 
expression, in a case of this sort, to his own 
will, without calling in the assistance and 
submitting himself to the guidance of an ad- 
viser, whose interest is thus opposite to his 
own. If this surplusage — this noxious mat- 
ter — were left out, a vacancy would be left, 
such as might in general fall little, if at all, 
short of being sufficient to contain as large a 
portion of the text of the law (supposing the 
law to have a text) as would be sufficient to 
furnish the parties with the information re- 
quisite for their guidance. 

Not unfrequently, among the rights and 
obligations which the parties suppose them- 
selves to have established by their contract, 
are many, and those to any amount in respect 
of importance, which, by the disposition of 
the law in that behalf (law distilled by writers 
from decisions pronounced by judges,) have 
been changed or omitted. So far as this plan 
of treachery has been carried into effect, the 
text of the contract, instead of affording the 
information, the true information^ which it 



pretends to afford, produces the deception 
which is intended. 

If the reading or hearing the proposed in- 
strument of contract be deferred till the time 
appointed for authentication, time sufficient 
for reflection will, in many instances, not have 
been allowed : and, in case of any change of 
intention produced by the information thus 
conveyed, time, which must be paid for, will 
have been unnecessarily consumed. 

An operation which ought therefore to be 
considered as part of the duty of the notary, 
is, the putting into the hands of the client a 
blank instrument of promulgation paper, ac- 
cording to the nature of the proposed contract : 
and the acceptance of such blank instrument 
wiU serve as a proof of the act of engaging 
the assistance of the notary, and will fix the 
point of time from which the service is to be 
computed. 

Then will be the time and the occasion 
for the notary to point out to his client the 
declarations which it is incumbent on him to 
make, and the interrogations, if any, to which 
it is, or may be, incumbent on him to make 
answer. 

Here, then, will be no surprise, no hurry, 
no dearly- paid time unnecessarily consumed. 

For illustration, the following may be men- 
tioned as so many instances of contracts 
which, while by their importance they will 
compensate for the time and labour necessary 
to produce the most effectual notification, so 
by the nature of them they will, previously 
to final agreement, admit, without inconve- 
nience, of an interval of reflection sufficient 
to the purpose : — 

1. Instruments expressive of the rights 
and obligations established by the marriage- 
contract. 

2. Instruments expressive of the contract 
constitutive of the correspondent relations of 
master and apprentice. 

3. Instruments serving for the appointment 
of an individual to act as guardian to a given 
minor, who is thereby constituted his or her 
ward, 

4. Instruments expressive of the contract 
constitutive of the relation of master and 
servant — hired servant. 

N.B. Iifstruments with marginal laws of 
different tenor will here be requisite, accord- 
ing to the different lines of service : domes- 
tic service, under its various modifications ; 
service in husbandry, in navigation, mining, 
&c. &c. 

5. Instruments expressive of the contract 
constitutive of the relation between landlord 
and tenant. 

Here also instruments with marginal laws 
of different tenor will be required, correspon- 
ding to the different modifications of which 
the subject-matter and the quantity of in- 
terest in it are susceptible ; according as it 
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Consists of land without buildings, buildings 
without land, buildings used for habitation, 
buildings used not for habitation, but for 
other purposes; the whole of a dwelling- 
house, or only an apartment in the house, 
and so forth. 

The object to be aimed at in the distribu- 
tion is this, — viz. that no person shall, either 
in the shape of expense or in the shape of 
labour of mind, be charged with any portion 
of the matter of law, other than what, for 
the guidance either of his conduct or his ex- 
pectations, he is concerned in point of inte- 
rest to be acquainted with : for example, that, 
though both come under the general denomi- 
nation of tenants, the occupiers of a weekly 
lodging in a house situated in a town, shall 
not be obliged either to buy, read, or hear 
read, a string of regulations which apply to 
the occupier of an agricultural establishment. 

The cases themselves are not to such a 
degree distinct a» to render it possible in 
every case to exonerate each individual from 
every particle of legislative matter that does 
not apply to his case. The only use of the 
principle, nor is it an inconsiderable one, is, 
that the separation, so far as the nature of 
the law and the circumstances of the indivi- 
dual case admit of it» shall be made.* 



* The principle of distribution here proposed, 
in which regulation and notlHcation are virtually 
included, is but an application of the more com- 
prehensive principle, — vii. that all judicature 
should have previous regulation for its basis, 
and that regulation effectually notified : in other 
words, that regulation and notification should 
everywhere precede judicature : that no man 
should, on the score of punishment, or on any 
other score, be made to suffer for not having 
conformed to a regulation or rule of law, real or 
imaginary, of the existence of which, supposing 
it to exist, no means of informing hinisdf had 
ever been presented to his notice. 

If the keeping of the rule of action (so far as 
it exists in What is called a t^n/Zen state, that is, 
80 far as it has anj^ real existence) in one im- 
mense and unorganic mass, undistributed, and 
consequently unnotified, is a contravention of the 
aboveprinciplCy— a beyond comparison more fla- 
grant and mischievous contravention, is the prac- 
tice of disposing of men's fate by the exercise of 
indicia] power, grounding itself on no other basis 
than that of a rule of action purely imaginary, 
composed of the fictitious matter of that fictitious 
entity styled by lawyers untm/Zen law: through- 
out the whole course of which (there being in 
truth no real law on the subject — the legislator, 
the only real and acknowledge! legislator, having 
never applied his mind to the subject, nor ex- 
pressed any will in ifelatton to it,) — ^the judge, to 
t«concile men to ihe acts of power he is exer- 
cising at their expense, feigns on each occasion a 
general proposition of law, to such an eSkct, as, 
' it had been really delivered by the legislator 
in and for the expression of his will, would, in 
nis view of the matter, have formed a sufficient 
warrant for the act of power so exerdsed. 

Before that general and habitual course of 
Vol. VI. 



§ 4. Honorary notaries proposed. 

Some persons there will always be, who^ 
to purposes such as the above, having occa- 
sion for the assistance of a notary, will be 
unable to pay the price for it. Some per- 
sons: — and, in England for example, in thi^ 
predicament stand the labouring classes in 
general ; in a word, the ^eat majority of the 
people. 

To almost axiy person in such parts of the 
country as have no considerable town in their 



submission, which is necessary to the establish- 
ment of legislative authority, had taken root, 
this arbitrary mode of judicature, preposterous 
and oppressive as it is^ .was unavoidable; But 
no sooner is the habit of uninterrupted legisla- 
tion established, as well as the power recoi^ised, 
and regularly submitted to, than the existence 
of a mass of fictitious law, undet the name of 
unwritten law, becomes an absolute nuisance, a 
reproach to the legislator by whom so vast a por^ 
tion of his authority is suffered to-be exercised 
in a manner in wmch it is impossible that it 
should be exerdsed well, and to the nation by 
which so afi9ictive iL remnant of primeval bar- 
barism is submitted to without remonstrance. 

In relation to any part of the field of law thuar 
usurped (usurped by the judicial power upon the 
legislative,] propose that the leffislator— tnelegi- 
timate and acknowledged legislator, should form 
a will of his own, should give expression to that 
will, and ndw for the first time irender it possible 
for his will ill that behalf to be kflo^ and acted 
upon : -^ propose this to a lawyer, ht will lauffh 
you to scorn, assuring you in the same bream,^ 
that what you propose is both needless and im- 
practicable: needless^ because the common law 
IS already known to everybody — impracticable, 
because it is incapable of'^being written down by 
anybody; for that, if ten thousand lawyers, with- 
out communication with each other, were at the 
same time set down to give an account of the 
common or unwritten law, no two of them would 
give the same* 

To what end inculcate thus anxiously the no- 
tion of its being impracticable? Because, con- 
vinced of its being practicable, their fear is tO' 
see it carried into practice. 

For the truth is, it is as far from being impra&f 
ticable as from being needless. Take the codcf 
bdonging to any one of the various sets of per- 
sons : set the thousand lawyers each to give his 
view of the law as it stands at present: converted 
into the form of real law, sanctioned (as all real 
law is) by the legitimate legislator, the worst 
framed and least watranted account that could be 
given of it, would^ in comparison with the present 
mass of conjectural la^ on the same subject, be 
a blessing. A standard of conformity and obe- 
dience, a really existing standard, would then be 
visible and accessible: and whatever imperfect 
tiohs, whether in point of substance or in point 
of expression, were discernible in it, would pre- 
sent themsdves to the eye^ and from the amend- 
me hand be i^eady to receive a remedy. 

Y es : converted by the touch ot the sceptre intrf 
really existing and authoritative laws, tfie worst 
penned abridgment that ever was compiled would 
be a blessing, in comparison of the unauthoritatf 
tive chaos out of which it is compiled. 
Ll 
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near vicinity, it may on various occasions 
happen to have need to enter into a contract, 
especially to make a disposition of his pro- 
perty by his last will, and for this purpose to 
have recourse to the assistance of a notary, 
at a time when no such assistance is within 
reach. 

But a neighbourhood, maiiy a neighbour- 
hood, which does not afford a professional 
notary (t. e. in England, an attorney,) or does 
not sdSbrd a notary who at the moment of 
exigence is within reach, may afford a person 
or persons whose education and habits of life 
would enable him (at least in respect of such 
contracts as are not embarrassed with any 
considerable degree of complication) to dis- 
charge the functions of a notary, if ftimbhed 
with proper instructions by the legislator, in 
a manner no less effectual than if engaged by 
profession in that line of service. 

Britain is fortunate enough to possess more 
descriptions of men than one, of whom, on 
an occasion of either of the above descrip- 
tions, service of this nature, if placed on a 
suitable footing, might, on the ground of ex- 
perience, be expected: justices of the peace, 
for example, and ministers of religion ;* to 
whom to some purpose might perhaps be 
added^ schoolmasters. 

To accept of a pecuniary recompense would 
in the two £rst instances be to enter upon 
a profession which would not be generally 
regarded as being with propriety capable of 
being added to their own : and, where it is 
by the indigence of the client that the need 
of recourse to the*^assistance of the patron is 
produced, the acceptance of such recompense 
would be repugnant to the end in view. In 
the adjunct honorary, the exclusion of such 
recompense would be implied. 

In the case of the indigent client, the fee, 
whatsoever it might be, that might be deemed 
suitable to the service, if rendered by the pro- 
fessional notary, would, by the honorary no- 
tary, not be received. 

. In the case of the client driven to request 
the assistance of the honorary notary, by the 
inability of obtaining within the necessary 
time the assistance of the professional notary, 
— the considerations of delicacy which would 
prevent the honorary notary from receiving 
the fee to his own use, would not prevent 
him from receiving it to the use of some 
charity, such as the poor of the parish, or to 
the use of some professional notary of his 
o\vn choice. 

Of a general and habitual readiness to ren- 
der such service upon such terms, there seems 
not in either instance any room for doubt. 

In the case of judicature, by far the great- 
est part of the business of this nature that 
the country affords is done by unfee'd judges. 

* In Scotland, a parochial cleTg]rman may act 
as a notary in executing a will.— ^d 



Applied to this branch of legal service, there 
seems no reason to apprehend that the same 
principle should be less efficacious than it is 
seen to be in its application to the other. 

The abode of the patron will of course be 
the spot to which, as in the case^of the judi- 
cial business above alluded to, whoever has 
need of the service will repair for the purpose 
of requesting it. Under these circumstances, 
the service rendered, the obligation conferred, 
will be considerable ; the labour of rendering 
it wiU not be great. 

As to the readiness and frequency with 
which service of this nature will be rendered, 
several circumstances may be mentioned, on 
the joint influence of which it will depend. 

1. Upon the simplicity and clearness of 
the instructions given by the legislator, as 
proposed, on the margin of the proposed 
authoritative contract paper. 

2. Upon the comparative lightness of the 
burthen attached in the shape of responsi- 
bility to assistance thus bestowed. In the 
case of the man of charity, whose service i& 
bestowed without anything that is generally 
understood under the name of recompense, 
the responsibility cannot be in every point as 
strict as in the case of him who serves for 
recompense. The principle, alike recom- 
mended by justice and policy, has nothing 
new in it. It has received its application in 
the instance of the office of justice of the 
peace. As to schoolmasters, those of the 
lower order have every now and then been 
known to be employed, among the lower 
classes of clients, in the character of notaries, 
principally for the purpose of making wills. 

With sarcastic exultation, professional law- 
yers have been heard to speak of men of this 
description as belonging to the number of 
their friends — more useful to them by the 
lawsuits thrown l)y these usurpers into the 
hands of the regular practitioners, than hurt- 
ful by the notarial business taken out of the 
same learned hands. 

The exultation may perhaps have not been 
ill-grounded : but it may be accused as carry- 
ing ingratitude in its company, if due remem- 
brance be not had of the governing members 
of the partnership, from whose providence 
the rule of action has received that well ela- 
borated form by which it has been rendered 
incapable of being learnt by those whose pro- 
vince it is to teach others. 



CHAPTER V. 

OF WILLS, AS DISTINGUISHED FROM OTHER 
CONTRACTS. 

§ 1. Utility of wills, deathbed wilh included. 

The demand, in point of use and reason, for 
the power of giving validity to a last will, 
differs in seveitd points from the power of 
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giving validity to a contract of any other de- 
scription, whether obligatory promise or con- 
veyance : and, from the difference as to these 
points, follows a corresponding difference in 
•respect of the formalities proper to be re- 
. quired, and the means proper to be employed 
in the view of enforcing observance. 

1. A disposition of a man's property, des- 
tined to t^e effect not till after death, and 
in the meantime, as it ought in general to I)e, 
revocable, and subject to indefinite alteration, 
is a species of conveyance, which, to answer 
its purpose, must be susceptible of, and, if 
there be power, will frequently in fact be 
subjected to, indefinitely frequent changes. 

It is liable to change, as it were, at both 
ends. On the one hand, by death, by increase 
or decrease of need, by increase of age, by 
change in condition of life, the claims of those 
whom a testator would naturally choose for 
the objects of his bounty, are liable to con- 
tinual change. On the other hand, the sub- 
ject-matter, the property to be disposed of, 
is, in shape or quality as well as quantity, 
alike exposed to change. 

2. A last will requires ito be made, in cir- 
cumstances in which neither the necessity nor 
the expediency of entering into a contract of 
any other kind, to any considerable amount 
in point of pecuniary importance, will in ge- 
neral be apt t-o have plate : viz. on a death- 
bed, at a time when professional assistance 
may not be within reach ;. or in some place in 
which, or on some occasion on which, neither 
professional assistance nor promulgation paper 
(supposing any such implement to be required 
to be employed) would be obtainable. 

By the laws of some countries,* a will 
made on a deathbed is disallowed. 

By such a disallowance, spurious and un- 
&ir wills may perhaps be in a degree more or 
less prevented; but the value of the power in 
question is to every purpose in a very consi- 
derable degree diminished. 

Without the power of making dispositions 
of property to take effect after death, the 
provision made by the legislator for the com- 
fort of the heads of families, and for the wel- 
fare of the members, would be in an eminent 
degree d^dent. 

1. This power ia of use to a man in the 
character of an article of property. In this 
way, value is created, as it were, out of no- 
thing; the value of the property of the coun- 
try increased in a vast proportion, not to say 
doubled. 

2. In the hands of the aged, it serves as a 
compensation for the various disgusts which 



* At any rate, by the law of Scotland. [By 
the law of Scotland, a will, technically speaking, 
may be made on deathbed. An alienation of the 
heritable or real property^ however (which can- 
not be disposed of by will,) is reducible at the 
instance of the heir-at-law, if made on deathbed. 
See above, p. 66. —£d J 



that time of life is so liable to inspire ; and 
as a security against that neglect and con^ 
tempt to which, on that account, as well as 
on account of the weaknesses incident to it^ 
they would otherwise stand exposed. 

3. In the hands of a person rendered help- 
less by disease, and dependent for his life on 
the services of others, this power is a security 
for life — an instrument of self-preservation. 

4. It is useful in the character of an instru- 
ment of government, having for its object the 
welfare of individuals other than the proprie- 
tor himself. At an early age, it is necessary 
to the very being of man that he should be 
subject to the government — and for a long 
while after, conducive to his well-being that 
he be subject to the influence of his superiors 
in age. If the power of bequest were with- 
holden, the force of this instniment would 
be in a great degree weakened. 

5. As betweeii equals in age, without need 
of government or docility on either side, the 
prospect of posthumous bounty forms a bond 
of reciprocal attachment, and a security for 
reciprocal good behaviour, kindness, and self- 
denial, in the minor but continually-repeated 
concerns of life. It enables one man to ob- 
tain the convenient or necessary services of 
another, for whom, out of his income, and in 
his life-time, he could not spare a sufficient 
reward. 

6. In the case of those who have no near 
relations, endeared to them by the ties of na- 
ture or long habit, — and in the case of those 
whose natural relations have, in their eyes^ 
rendered themselves unworthy of their fa- 
vour, — it contributes to substitute frugality 
to that dissipation, which would be the na- 
tural course of him who should behold what- 
ever were left unexpended by himself entailed 
on a successor or set of successors who were 
either odious or at best indifferent in his 
eyes ; and thus (in so far as it checks dissi- 
pation from that source) it promotes that 
slow but constant and general accumulation 
of the matter of wealth, in the shape of ca- 
pital, upon which the welfJare and comfort of 
the individual, and the increase of the gene- 
ral mass of comfort by the multiplication of 
the species, depends. 

If a deathbed will — a will made during a 
last illness — be utterly disallowed, a man is 
divested of the power of rewarding services 
on which his life depends, or of punishing 
neglects (whether wilful or for want of at- 
tention) by which death, preceded by suffer- 
ing to an indefinite amount, may be produced. 
On a person rendered helpless, and perhaps 
speechless, by a dangerous disease — in a case 
in which an apparently trivial service, ne- 
glected 6r even ill performed, may be fatal, 
— homicide, murder (viz. so committed,) is 
scarcely an object of legal punishment. If, 
therefore^ there be a single moment ol sanity 
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dunng which this power is withheld, and 
known to be so, a roan's li£e will lie alto- 
gether at the mercy of the attendants of a 
sick-bed, — that b, of dispositions of all 
shades, from the best to the worst, too many 
of whom may not be proof against the temp- 
tation thus thrown into their hands. Ex- 
posed to injury from enemies, a man would 
feel himseljF divested of the power of pur- 
chasing assistance from neutrals, or animating 
in the same way the exertions of the well- 
disposed. In conversation with the devoted 
victim, so long as no third persons capable 
of serving as witnesses were at hand, the 
fatal purpose might even be avowed: and 
the cup of inhumanity might thus have insult 
to embitter it. 

These things being considered, the pro- 
priety of allowing or disallowing deathbed 
wills, will, in each country, depend in no in- 
considerable degree on the state of morality 
among the people. But, even in the most 
virtuous state of society, the legislator should 
never repose on popular virtue any confidence 
which can be withholden without preponde- 
rant inconvenience; he should never hold out, 
to all, a temptation, under the force of which 
it may happen to ^e virtue of any one to 
sink. Be the quantity of virtue among the 
people ever so great, necessity alone should 
engage him to do anything that can tend to 
lessen it. 

§ 2. By requisition of formalities, ifperemp' 
tory, more mischief is produced than pre- 
vented. 

In speaking of contracts in general ; for- 
malities, calculated to throw difficulty in the 
way of spurious and un&u ones, beuig pro- 
posed to be by authority instituted, and the 
observance of them recommended, — pointed 
suspicion, not nullification, was spoken of as 
being in general the proper and sufficient in- 
strument for securing observance : nullifica- 
tion, disallowance, not being reconcilable to 
general utility on the part of the legislator, 
nor to good faith on that of the judge, on any 
other condition than that of a full assurance 
of its being in a man's power to comply with 
the formalities, as well as of his being actually 
apprized of the existence of the obligation by 
which he is called upon for compliance. 

Of contracts of all sorts, taken in the ag- 
gregate, so vast and diversified is the field, that, 
without some determinate species brought 
forward for illustration, and as an example by 
means of which a determinate shape might 
be given to the ideas belonging to such ge- 
neral propositions as should be advanced con- 
cerning it, and the truth of those the more 
readily brought to the test, our conceptions 
on the subject might be apt to be bewildered. 
On this consideration it was, that the species 
of contract called a last will was fixed upon, 



to officiate, as it were, on this occasion, in 
the character of a representative of the rest. 

On the occasion of this, as of other con- 
tracts, the legislator, if he be at once ho- 
nest and enlightened, neither corrupted nor 
misled, will naturally direct his endeavours 
to two main objects : to facilitate the forma- 
tion, and secure the effect, of genuine and 
£ur ones ; to prevent the formation, and at 
any rate the success, of such as are unfair or 
spurious. 

If pain of nullity be imposed, and that ar- 
bitrarily and inexorably, without regard to 
the necessary conditions, viz. power of ob- 
servance, and knowledge of the necessity for 
observance, as above specified,^- the first of 
the above objects, viz. the giving exbtence 
and effect to fidr ones, is, so far as the appli- 
cation of the proposed remedy extends, sa- 
crificed, certainly as well as completely. But, 
by the certain sacrifice thus made of the one 
object, no more than a chance of compassing 
the other is purchased ; for, where the for- 
malities, whatever they may be, are to all 
appearance, or even in reality, observed, still 
it may and does happen to the pretended in- 
strument exhibited in the character of a last 
wiU, to be discovered to be either unfiedr or 
spurious. 

Force and fraud, the causes of unfoir wills 
(viz. of such as are so to the prejudice of the 
testator and his natural successors) — force 
and fraud are no less capable of being em- 
ployed in the prevention of fidr mils. 

A set of persons — engaged in a mal-prac« 
tice of this sort by sinister interest, whether 
as standing next in succession, or as being or 
supposing themselves to be &voured by a will 
already made — beset a man's deathbed, re- 
fuse their assistance to the making of a will, 
shutting the door at the same time against 
assistance from every other quarter. Here we 
see a fidr and genuine will (i. e. one which, 
had it been suffered to have been made, would 
have been so) prevented by force. 

Suppose three attesting' witnesses neces- 
sary J two on the spot, ready and willing to 
officiate in that character, but all others kept 
off, as above, avowedly, and even by force. 
Under the inexorable system of nullity, the 
wickedness would be triumphant : no relief 
could be obtainable. 

In league nidth the persons interested ^as 
above) against the alloMrance of a fi-esh will, 
a notary fidsely declares to the testator that 
such and such formalities are not necessary, 
or that, being necessary, they have been ob- 
served, when in fieust his care has been that 
they shall not have been observed. Wicked- 
ness again triumphant : no relief. 

Of l£e two objects, — the one pursued at the 
expense of the other — the one openly sacri- 
ficed to the other, — suppose the importance 
equal: how would the profit or loss resultbg^ 
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from the expedient be to be taken account 
of? It is only upon one supposition that there 
would be a net profit, — viz. if the number of 
unfair or spurious wills thus prevented from 
taking effect or coming into existence, was 
greater than the number of fair and genuine 
wills prevented from taking effect or coming 
into existence. , Not (be it observed) the 
total number of unfair or spurious ones pre- 
vented from taking effect or coming into ex- 
istence by any means, but only the number 
prevented from taking effect or coming into 
existence by this means. 

Suppose, then, a country, in which two 
species of property are to this purpose dis- 
tinguished: one, to the disposal of which by 
last will, certain formalities have been made 
necessary ; the other, to the disposal of which 
in that same way, no such formalities are 
made necessary. 

To any person unapprized of the state of 
the English law in this respect, the supposi- 
tion wiU be apt to appear an extravagant one. 
A little further on, it will be seen to be rea- 
lized.* 

If, in this state of things, an account were 
taken of the wills of both sorts, call them 
formal and infor.nal, contested within a given 
period, say ten years — distinguishing, in each 
case, such as were allowed from such as were 
disallowed, — by such an account, conclusions 
in no small degree instructive might be af- 
forded, f. 

Suppose that the number of formal wills. 



* Reference is made in this and in subsequent 
pages, to the state of the law of England with 
regard to wills at the time when the work was 
published. The distinction between real and 
personal property, with regard to testamentary 
attestation, has been, since that time, abolished 
bv 7 WiL IV. & 1 Vict c 26 ^3d July 1837.) 
By that act, all wills must be m writing, and 
** signed at the foot or end thereof by the testa- 
tor, or by some other person in his presence, and 
by his oirection; and such signature shall be 
made or acknowledged by the testator, in the 
presence of two or more witnesses present at the 
same time, and such witnesses shall attest and 
shall subscribe the will in the presence of the 
testator, but no form of attestation shall be ne- 
cessary.** The act does not extend to the wills 
of soldiers, nor to those of sailors and marines 
in die navy, which are regulated by 11 Oea IV. 
& I WiL IV. c 20.— Ed. 

-f* Two items, it is true, would still remain out 
of the r^ch of observation ; viz. 1. The number 
of unfair or spurious wills prevented by the 
formalities from coming into execution; 2. The 
number of fair and genuine wills prevented by 
the same means from taking effect: for. by means 
of the formalities, fair and genuine wills actually 
made, may, in any number, have been prevented 
from making their appearance: since, when a 
will is seen and understood to be unprovided 
with the formalities, the observance of which has 
been rendered necessary to its validity, it is given 
up of course, and never can make its appearance 
in the character of a subject of contestation. 



to which spuriousness or un&imess is in this 
authentic and deliberate way imputed, and 
which, on one or other ground, are accord- 
ingly contested, is found to be just as great 
as the number of informal wills contested on 
the same grounds : this will surely amount 
to a satisfactory proof, that, by the forma- 
lities, no effect at all, in respect of the pre- 
vention of spurious and unfair wills, has been 
produced ', and that, consequently, the sacri- 
fice made of so many fair and genuine wills 
as, having been made, have been prevented 
from m^ng their appearance, has been a 
sacrifice purely gratuitous: none of that good 
which the requisition of the formalities had 
for its object or professed object, — nothing, 
in a word, but so much pure evil (as above) — 
having been produced. % 

Whatever be the number of spurious or 
unfair wills defeated, — prevented, either from 
taking effect, or from coming into existence 
— in the case of the species of property sub- 
ject to formalities, — the mass of good thus 
produced underlie system of formalities sanc- 
tioned by nullification, is not all of it to be 
placed to the account of that system ; since a 
part of that same good, if not the whole, might 
equally have been produced by the same for- 
malities, if barely recommended : suspicion of 
unfairness or spuriousness, not nullification, 
being indicated as the consequence of non- 
observance. 

Under English law, an account of the sort 



$ Nor is this the whole of the evil : for, in the 
account of fair and genuine wills prevented from 
takins effect, must be included the number pre- 
vented from coming into existence. In other 
words, to the number of wills of this description 
prevented from taking effect by want of know- 
ledge of the necessity of the formalities, must 
be added the number prevented from comins 
into existence by want of power to comply with 
diose formalities. The number of those which, 
not having been prevented from coming into ex- 
istence, have been prevented from takinff effect, 
are those that have been thus frustrated tor want 
of knowledge: the number of those that have 
been prevented by the same formalities from 
coming into existence, has been the number of 
those mat have been thus frustrated for want of 
power to complv with the formalities. A man. 
who, knowing that writing is necessary to a will, 
is neither in a condition to write one himself nor 
can, at the exigence, obtain the assistance or any 
other person wno is able to write, will not at- 
tempt to make a will. A man who, knowing 
that diree witnassess are necessary to attestation, 
cannot obtain the assistance of three persons in 
that diaracter, and three competent ones, will 
not attempt to make a will. In the house in 
which I am writing this, some years ago, an only 
daughter, an heiress, being minded to add by 
her will to a scanty provision that had been made 
for her mother by the marriage settlement, a 
lawyer was sent, and a will drawn accordingly. 
Just as the pen was put for signature into the 
hand of the testatrix, she expired ; and^ with her^ 
the intended provision. 
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hereinabove indicated, might, without diffi- 
culty, if the force of authority were applied 
to the subject, be obtained — if not for a past 
period, at any rate for a period to come. But 
even for a past period, say ten or twenty 
years, there need be little doubt. The offidaJ 
l>ook8, notwithstanding the defectiveness and 
inappositeness of the plan on which official 
books are kept, would afford considerable in- 
formation ; inquiry among individual practi- 
sers would complete it : work for a committee 
of Mther house of parliament. 

In a cause of great celebrity, the number of 
formal wills contested, and even disallowed, 
was; by one of the most enlightened of English 
judges, asserted to be greater than the num. 
ber of informal ones in the same case. " The 
legislature," says Lord Mansfield (speaking 
of the clauses relative to wills, in the statute 
called the Statute of Frauds and Perjuries,) 
** the legislature meant only to guard against 
fraud by a solemn attestation : which they 
thought would soon be universally known, 
and might very easily be comflied with. In 
theory, this attestation might seem a strong 
guard : it may be some guard in practice ; 
but I am persuaded many more fair Wills have 
been overturned for want of the form, than 
fraudulent have been prevented by intro- 
ducing it. I have had a good deal of expe- 
rience at the Court of Delegates, and hardly 
recollect a case of a forged or fraudulent will, 
where it has not been solemnly attested. I 
have heard eminent civilians who are dead, 
and some now living, make the same obser- 
vation."* 

Hitherto we have supposed that the two 
evils — frustration of a genuine will, and suc- 
cessful imposition of a spurious one — are of 
equal magnitude : and even upon this suppo- 
sition it has appeared, that to incur the &^t 
of the two evils for a chance of preventing 
the second (by peremptory requisition of for- 
malities,) is a bad calculation ; the number of 
fair wills disallowed in consequence, having. 



* liord Camden, whose ruling passion was 
enmity to Lord Mansfield, and who with unpre- 
cedented acrimony disputed everything that in 
the above-quoted argument presented itself as 
disputable, -P. even Lwd Camden does not dispute 
the matter of fact exhibited by that instructive 
experience. ** The desicpi of the statute,*' he 
says, *^ was to prevent wills that ought not to be 
made, and it always operates silently by intes- 
tacy. I have no doubt,** continues he, (*' for 
this assertion,*' says he, *^ cannot be proved,) but 
that a thousand estates have been saved by this 
excellent provision. It is called a guard in theory 
only, whereas almost every delirious paralj^c 
that is suffered to die intestate is preserved by 
this law, and gives testimony of iu utility." So 
far the noble and learned lawyer. Delirious jMia- 
lytics, a thousand in number, preserved from im- 
position by this law ! So far as it goes, a happy 
result indeed, if it be true. Happy, I mean, toi 
the delirous paralytics whose property has hap- 



in the opinion of « competent judge, practi« 
cally exceeded the number of spurious or un- 
fidr ones prevented. But, even in this Vay of 
stating the case, we have notavailed ourselves 
of all the arguments within our reach. 

Might it not with considerable show of 
reason be contended, that (value at stake, 
and all other circumstances, as nearly as pos- 
sible the same) securing of fair wills from 
frustration is a more important object than 
preventing unfidr or spurious ones from taking 
effect? — that, of two mischievous results, 
frustration of an intended fiur will is more 
mischievous than effectuation of an unfiur or 
spurious one ? 

1. Take first the case of a fiither of a la- 
mily. 

The legislator being unacquainted with the 
exigencies of individual fEunilies, the disposi- 
tion he makes of the property after death is 
but a random guess, a makeshift : against its 
being the best adapted that can be made, 
there are many chances to one. Unreasonable 
wills may, it is true, be made, and every now 
and then are made. But the case of an 
unreasonable will is an extraordinary case, 
similar to that of prodigality : and, as it sup- 
poses reflection, the absence of which rather 
than the presence is indicated by prodigality, 
probably still more rare. 

On the part of parent, as well as child, tn- 
officiositp, as the Romanists call it, is indeed 
always Uable to have place. But on the part 
of the parent it seems least so. In descent, 
love has been observed to be stronger than in 
ascent. In the superior, sympathy has the 
pleasure of power to strengthen it : in the 
inferior, it has the painful sense of restraint 
to weaken it. 

Prodigality is more naturally the weakness 
of youth than of mature age. Against prodi- 
gality on the part of a child, the disposition 
made of the property of the parent, after his 
death, by the law, provides no remedy : by 
the forecast and sympathy of the parent, a 
remedy will natundly be provided. 

pened to be in the shape of what is called real 
property — in that particular sort of shape for the 
designation of which the lawyers who have in- 
vented it have neveryet employed orinvented any 
distinctive name. But what becomes of so many 
other delirious paralytics in much greater abun- 
dance, whose property is in any other shape than 
this indescribable one ; whose property is in the 
shape of moveables, or of that sort of property 
which, beinff as immoveable as it is possible for 
property to be, is spoken of and treated by htw- 
yers as if it were moveable ? In a word — of 
three delirious paralytics, worth £10,000 a-piece, 
the first in freehold houses, the second in lease- 
hold houses, and the third in stock in trade, 

what is there about the two last that should ex- 
clude them from the protection, whatever it may 
be, that is afforded by what his Lord^p calb 
*' this famous law, every line whereof, accord- 
ing to Lord Nottingham's opinion, was worth a 
subsidy ?*^ ^Camden, p. 25. 
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When a fair will is prevented, the worst 
that happens (it may be said) is that the es- 
tate falls into the natural course of succes- 
sion, viz. that which in the eve of the law is 
the best : whereas, by an unrair will, it may 
be made to take a course as foreign to the 
natural course as it would by theft. But, 
under different systems of established law, 
courses of succession differing widely from 
each other are to be found : and among them 
all it would not be easy to find one to which 
the epithet of a natural one could with pro- 
priety be applied : and even the best natural 
one, supposing it adopted, would, as already 
observed, frequently be but ill adapted to the 
exigencies of the individual case. 

A will, leaving everything away from chil- 
dren to strangers, or more distant relatives, 
is always possible. But, even taking fair and 
unfair, genuine and spurious, together, such 
a case is very rare: much more so if Mr and 
genuine ones are left out of the account. 

What applies, as above, to the cases of 
parent and child, applies, though of course 
with less and less force, to their respective 
more remote representatives — grand-parent 
and grand-child, unde or aunt and nephew or 
niece, and so forth. 

In every case of ti first will, the operation, 
if it has any, is to the disadvantage, if not of 
all natural relatives taken in the aggregate, 
at any rate of some, as compared with others. 
But when once a will has been made, the 
operation of any subsequent will may as na- 
turally be to, the advantage of natural rela- 
tives, as to their disadvantage. 

2. Take next the case of a man without a 
family -^ a man who has no blood relations 
near enough to produce from that source the 
sentiment of«ympathy. Wills (whether fair 
or unfair, genuine or spurious) made to the 
prejudice of blood relations, are supposed to 
belong mostly to this class. 

To this case applies the distinction be- 
tween the mischief of the first order, and 
the mischief of the second order:* in com- 
parison with which last, where it has place, 
the mischief of the first order is generally very 
inconsiderable. 

As often as an intended fidr will is, by 
non-observance of formalities, prevented from 
taking effect, the existence of the mischief 
is almost always known — the knowledge of 
it spread over a circle more or less extensive. 
The more extensive the circle, the wider the 
alarm, the apprehension, produced of similar 
mischances in the breasts of other persons, 
in the character of intended testators. 

On the other hand, when an unfair or spu- 
rious will takes effect, the instances are rare 



• For the explanation of these terms, see Du- 
mont— ." Traiti* de Leffislation^** and Ben- 
tham_'' Introduetwn to Mcrah and Legisla- 
thn,** Vol I. o£ this collection* 



indeed, in which, the existence of the mis- 
chief being known, or at least suspected, any 
alarm can have been spread by it. If sus- 
pected, ' contestation is the natural conse- 
quence. And if wills of this description — 
wills, the object of suspicion and contesta- 
tion, are rare, — wills which, being so sus- 
pected and contested, have been confirmed 
by the judge, and, notwithstanding such con- 
firmation, are generally believed to be either 
unfidr or spurious, cannot but be much more 
rare. 

The conclusion is, that, of the two mis- 
chiefs — effectuation of unfair or spurious 
wills on the one hand, and firustration of fair 
ones (which being fair cannot but be genuine) 
on the other — magnitude and certainty both 
taken into the account, the latter is consider- 
ably the greatest. But it is this latter, which, 
under the system of nullification, the legis- 
lator produces to a certainty, and as it were 
without a thought about the consequences, 
for the purpose (real or pretended) of pro- 
moting, not the certainty, but a chance only 
of the other. For, without evidence of some 
sort or other, an unfair or spurious one will 
no more obtain credence than a fair one; and, 
on the supposition that the evidence is fidse, 
there is surely some probability, if not a pre* 
ponderant one, that it will not be believed. 

§ 3. Use of autography in wills, Recom" 
mendations in relation to it 

So efficient, in the case of last wills, is the 
security afforded by autography, against fraud 
in almost every shape — against spuriousness 
pro parte, as well as spuriousness in toto — 
against unfisdrness as well as srpuriousness — 
that, in point of trustworthiness, even with- 
out any attestation, a will thus authenticated 
seems to stand at least upon a par with a 
supposed last will, written in a hand other 
than that of the testator, although authenti- 
cated by his onomastic signature. 

1. The more words a mass of writing con- 
tains, the more precarious will be the success, 
and thence the greater the labour, of an at- 
tempt to fabricate it. Where the only mode 
employed for authentication ah intrh is that 
which consists of onomastic signature, the 
quantity of writing to be fabricated is con- 
fined to the two or three words (in England 
most commonly no more than two) of which 
a man's name is composed : in the case of 
autography, the number has no limits. 

2. An autograph instrument is less ex- 
posed to the danger and suspicion of having 
been the result of undue coercion, whether 
by physical force or fear, than a will, in the 
instance of which the operation of authenti- 
cation has consisted of nothing more than the 
writing of two or three words. Signature, 
though it be of the onomastic kind, is the 
work of a minute : the terror or uneasiness 
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pf the minute suffices for the accomplishment 
pf it. The greater the number of the words, 
the greater the difficulty of keeping the mind 
pf the patient in the state of coercion requi- 
site to the production of the effect. • 

3. It is even in some degree less exposed 
to the danger and suspicion of having been 
the result of fraud in either of its shapes, viz. 
positive falsehood, and undue reticence ; or 
^ven erroneous supposition of inducement, 
unaccompanied by fraud. Why? Because, 
the greater the number of words written, the 
longer the operation lasts, and thence the 
longer the mind of the writer is necessarily 
applied to the subject. 

4. So likewise to the danger and suspicion 
of unsoundness of mind. If the testator calls 
in the assistance of a scribe, more especially 
if of a professional scribe, whatever words he 
employs in conveying the expression of his 
meaning to the scribe, the words written will 
l^e those of the scribe : expressions which, in 
case of want of sanity, might have betrayed 
the defect, will of course be rejected. For 
the scribe to reject them, it is not necessary 
that any persuasion, or so much as a suspi- 
cion, of the insanity, should have entered 
into his mind : they will be rejected as being, 
in comparison with those which to his mind 
present themselves in the same view, inap- 
posite. The inappositeness — the effect — 
win present itself much more promptly than 
the insanity f the cause : and the effect will 
have been perceived in many a case, where 
the cause has never presented itself at all. 

5. When the requisite soundness of mind 
is wanting, — the longer the instrument, the 
longer the course during every part of which 
the mind will be exposed to the danger of 
taking its flight ii^to the regions of absurdity 
or nonsense. 

6. When the test and proof of genuineness 
and fairness is thus afforded, amendment in 
every shape may be allowed to take a freer 
course than without this security can with 
equal safety be permitted. 

7. Of this contract it has already been men- 
tioned as an effectual and peculiar feature, the 
being susceptible of requiring frequent and 
indefinitely numerous changes ; and these, in 
point of importance, to any amount consi- 
.^erable or inconsiderable. 

In this way, many a change vnll present 
^tself, which a man will readily and gladly 
make, when he can do it by a few lines or a 
few strokes of his own hand, and without 
witnesses, but which he would not make, 
if upon each occasion it were necessary to 
have to perform the ceremony of calling in 
witnesses. To employ always the same wit- 
nesses, he would excite speculation, and ex- 
pose himself to the imputation of fickleness 
pr capriciousness: different sets of witnesses, 
fo whom it would be agreeable thus^ to open 



himself, it might not always be easy for him 
to find ; and the more there were of them, 
the greater the danger of their comparing 
notes, and thence of the imputation of fickle- 
ness or capriciousness, as before. 

On an occasion of this sort, it is not enough 
that the testator and the intended objects of 
his bounty be guarded against receiving in- 
justice : another object to be attended to, is 
the guarding the circle of which he is the 
centre from being exposed to suspicion of 
having been guilty of injustice. 

For both these purposes taken together, 
the following present themselves as being of 
the number of the recommendations which it 
might be of use for the legislator to address 
to testators in general ; and in particular to 
such as, for the expression of such their wills, 
make use of none but their own hands : — 

Let numbers be written in words, rather 
than figures : or (to unite distinctness with 
security against falsification and misconcep. 
tion) in both ways; as is the practice in 
draughts made on bankers. To forge an en- 
tire name with any prospect of success, re- 
quires a degree of skill much beyond what is 
common : but there is scarce any tolerably 
good writer by whom one figure could not 
be converted into another, without leaving a 
possibility of guessing by what hand the al- 
teration was made. In some instances (such 
as the conversion of an into a 9) the alte- 
ration may even be made without inducing a 
suspicion that any alteration has been made 
by the original writer (the testator,) or any 
one else. 

The following recommendations relate 
exclusively to amendments, considered as in<t 
cident to last wills : viz. in the case of auto- 
graphy, as above : — 

Amendments may be made either in the 
informal or in the ybrmal mode : viz. on the 
face of that part of the paper on which the 
will was written in its original state (as in 
the writing of an ordinary letter or memoran- 
dum ;) or on a separate part of the paper, or 
on a separate sheet : in either of which last 
two cases, it is said to be made by codicil. 

Recommendations concerning the informal 
mode : -^ 

1. Of amendment or alteration there are 
three modes : subtraction, addition, and sub- 
stitution. Substitution is subtraction and 
addition both in one. 

2. Whatever amendment you make in any 
line, write in continuation of that line (in a 
margin left for that purpose) your name, — 
viz. either at length, or by the initial letters 
of the several words of which your name is 
composed : if the alteration be an important 
one, better your name at length. For, sup- 
posing any other person disposed to falsify 
your will, — so far as subtraction is sufficient, 
it is what may he performed by any persojj^ 
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(viz. by cancelling or obliteration, by draw- 
ing lines across, or scratching the word out,) 
without its being possible for any one to per- 
ceive that it was not by yourself that the 
alteration was made. 

3. For subtraction Sunless it be an object 
with you that the prior disposition should 
not appear,) — cancelling in such manner as 
to leave the original word still visible, seems 
preferable to obliteration: for obliteration 
will be apt to excite doubts and suspicions, 
which the leaving of the original word still 
visible will obviate. 

4. So, for substitution, — cancelling (as 
above) the original word, and then, with a 
mark to indicate the proper place for inser- 
tion, writing the added word above, is prefer- 
able to alteration of this or that letter in the 
original word: because, if done by another 
hand than your own, the difference between 
one hand and another is more perceptible in 
an unaltered than in an altered word. 

5. If (whether by cancelling, or oblitera- 
tion, or interlineation) you subtract, or sub- 
stitute, or add, one more word than in the 
same line, especially if it be in distinct parts 
©f the same line, — it may be of use to in- 
sert the initials of your name, not only in 
the margin of that line, but over every word 
so cancelled or obliterated: otherwise, under 
favour of the acknowledgment which you 
have given that one such iteration has been 
made by you, another person may, without 
possibility of discovery, make more altera- 
tions, at least in the way of cancelling or ob- 
literation. 

6. It will be an additional security, if, at 
the end of your altered will, after any altera- 
tions which it has undergone, you were (after 
writing the day of the month and year of the 
date) to sum up the number of the alterations 
made up to that date : for which purpose, 
the lines of which your will is composed 
would require to be numbered, — for example, 
by a numerical figure subjoined to every fifth 
line in the margin : as thus, — 



Lines containing 

Alterations. 

Line 6 

r 

10 
13 



Number of Alterations 
in the several Lines. 

1 
1 
2 



4 7 

7. If the alterations be to a certain degree 
numerous, you will find it advisable, for a- 
voidance of perplexity or uncertainty, to write 
your will afresh. But, in many instances, as 
where a sum or a person is concerned, an 
alteration of any the greatest degree of im- 
portance may be effected, by subtraction, ad- 
dition, or substitution of a single word. 

Unless where the alteration consists of 
liew matter, intelligible without reference to 
tJie old, the inlbrmal mode will firequently be 



clearer than the formal ; i. e, the change in 
disposition will be more clearly made by al- 
teration of a few words in the original text, 
than by an additional paragraph or number of 
paragraphs forming a codicil : for in this case, 
the effect of the codicil at length will only 
be to give directions for the doing that which, 
by alterations made in the informal vmy, is 
done at once.* 

§ 4. On the attestation of wills. 
The advantages attached to autography 
have just been brought to view. But in some 
cases autography is not practicable ; in others, 
a man will naturally be disinclined to prac- 
tise it. 

1. The cases in which it is not practicable, 
are those in which either the necessary skill 
or strength are wanting. 

2. Where professional assistance is called 
in, autography will not in general be in use. 
The words employed by the man of science 
will naturally be his own. It is by his hand 
that they will be committed to writing. To 
the testator, the labour of writing being thus 
performed by another hand, labour of copy- 
ing employed by his own hand will be apt to 
appear superfluous. If a transcript is wished 
for, the labour of making it will naturally de- 
volve upon the professional man's clerk ; the 
profit constituting a natural perquisite to the 
master. 

If, among the dispositions to be made, 
there be any of a complicated nature, as is 
apt to be the case where landed property is 
among the subjects to be disposed of, — then, 
especially if the scene lies in England, comes 
in a mass of technical jargon, to the non- 
lawyer an object of terror and disgust or 
both, from which his pen will be repelled by 
a sort of instinctive repugnance. 

When thus the assistance of a foreign hand 
is called in, that of the testator himself not 
being applied to any purpose other than that 
of authentication, onomastic, or, according to 
the state of his powers, only symbolic, — then 
comes naturally the demand for authentica- 
tion ab extrh : and, along with it, the ques- 
tions, by what and how many hands shall it 
be performed. 

• Apply this to statutes as well as to wills. 
By a simple erratum, a clear expression might 
have been given to many an amendment, to 
which an always obscure and sometimes ambi- 
guous expression has been given by a statute at 
large, Tne obscure and amoiguous has however 
been preferred to the dear. Why ? Because, 
from the obscure and ambiguous form, more 
emolument in the shape of fees is extracted, than 
could with equal ease be extracted from the clear 
and fanuliar form, by those on whom the choice 
of forms has depended.* 

» See *' Nomographg, or the art of inditina 
Lafiy#,'fVoLIILp. 231. ^ 
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One will naturally be that of the assistant, 
professional or non-professional, who has of- 
ficiated in the character of scribe : and then 
comes in the other question, — Shall any, 
and, if any, how many, other persons, be 
called in to officiate as attesting witnesses? 

1. In contradistinction to a single witness, 
the chief use of two attesting witnesses is 
constituted by the increased seciirity it af- 
fords against spuriousness ; viz. spuriousness 
in toto, the result of forgery in the way of 
fabrication,* 

Whatsoever may be the obstacles to success 
in the case of a single attesting witness, — add 
another attesting witness ^t. e. a requisition 
recommending the calling in of another at- 
testing witness,) these obstacles will be not 
merely doubled, but more than doubled. 

To form the more distinct conception of 
the use of two attesting witnesses, in the 
character of a security against forgery in the 
way of fobrication, — let it be considered what 
the expedients are, which under different cir- 
cumstances would be apt to present them- 
selves to the consideration of a man who had 
it in contemplation to commit a fraud of this 
nature. 

For the reason already mentioned, a will 
purporting to b6 an autograph will scarcely 
be chosen by the fabricator for the subject 
of the fabrication : it will be the less likely, 
the greater the number of the words that 



* In the case of spuriousness pro parte^ the 
dancer is narrowed oy the impracticability of 
the fraud to all persons other than the one or few 
who, in the interval between connexion and ex- 
hibition, in the individual case in question, can 
have had access to the will, with length of time 
and other facilities adequate to the purpose. 

For this same reason, a codicil may be admit- 
ted without fresh attestation. By the attestation 
provided for the will itself, a security is provided 
against forgery in /oto,— such security as the 
nature of the case seems to admit of, — a security 
that presents itself as superior, upon the whole, 
to any that has been as yet exemplified. But 
forgery in toto is the species of forgery most to 
be apprehended. Forgery in the way of alteration 
pre8ui^>08e8 a genuine will, and access to that 
will on the part of the actor or actors in the 
fraud. But in this case the }>os8ibiUty of the at- 
tempt is limited to a very few persons, and a very 
few occasions. 

Were it not for these considerations, an obvious 
objection to the indulgence would be, — On what 
principle, with what consistency, remse to a tes- 
tamentary disposition under one name, that of a 
codicil, a safeguard you look upon as necessary 
to it under the name of a will ? But, by the above 
considerations, when duly attended to, the ob- 
jection seems to be obviated. Under die circum- 
stances in question, the safeguard given to Uie 
preceding will extends itself m a great measure 
to the subsequent codicil: the genuineness of the 
jmper, as bemg a paper actually made use of by 
the testator for the purpose of his will, is esta- 
blished in this case, with as little room for doubt 
as in any other that can be mentioned. * 



appear necessary to answer the fraudulent 
purpose. 

But, if a supposed autograph be rejected as 
impracticable, then comes the necessity of an 
apparent authentication ah extrh, to be per- 
formed by one or more attesting witnesses. 

The author of the fraud must either write 
the supposed spurious will himself, or procure 
some other person to write it. Of another 
person the assistance could scarcely be made 
effectual to this purpose, without his being 
let into the secret ; i. e. engaged to become 
an accomplice in the fraud. Such accomplice 
the author will not naturally engage, nor 
attempt to engage, if he can help it : the 
accomplice must have his reward, which 
carries off more or less of the profit : paid in 
presenti, it requires confidence on one side ; 
made payable in Jutnro, eventually (for ex- 
ample) in case of success, it requires confi- 
dence on the other side : putting himself in 
the power of another, who by the supposition 
cannot but be dishonest, he thus incurs an 
additional risk of fiulure, besides exposing 
himself to the risk of punishment and infamy : 
and to the danger of infamy he cannot but 
expose himself by the very proposal, and 
before he is sure of consent. 

The accomplice, unless his timely death be 
assured, must moreover be such a person, as, 
upon receipt of such instructions as the author 
of the fraud has it in his power to give, must 
be able to stand the scrutiny of counter-in- 
terrogation. 

In this state of things, suppose the law to 
have rendered the attestation of one attest- 
ing witness necessary, but at the same time 
sufficient. 

First, then, let the supposed testator be a 
person of whom it is known that he is unable 
to write his name. Here the task of the for- 
gerer is comparatively an easy one. With his 
own hand he writes the spurious will — with 
his own hand he subjoins his own name in 
the character of that of an attesting witness ; 
then adding, in the character of a symbolic 
signature performed by the testator, a mark; 
for which (a cross, the usual mark, having no- 
thing in it that is characterisric of the hand) 
the forgerer's hand may serve as well as any 
other. 

Next, let the supposed testator be a person 
whose capacity of writing is out of doubt. 
Here, then, the signature must be of the ono- 
mastic kind. Accordingly, upon a paper on 
which he has previously succeeded in writing 
what to him appears a sufficiently good imi- 
tation, the author writes in his own hand the 
spurious will, together with a declaration of 
attestation signed by his own name in his 
own natural hand. 

How much more difficult the task of the 
forgerer would be rendered, by requiring twa 
witnesses instead oi one, has been ueeu. 
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Even if the difficulty of finding persons at 
the same time able and willing to engage in 
« scheme of iniquity of this description were 
the only difficulty, — by doubling the number 
of the persons whose engaging in it were 
necessary to success, the difficulty would be 
increased cent, per cent.* 

But to this difficulty, with its attendant 
dangers, are added the several other dangers 
that have just above been brought to view. 
By calling for two attesting witnesses in con- 
tradistinction to one, the difficulty, the im- 
probability of success, is therefore much more 
than doubled. How much more, depends, in 
each individual instance, upon the individual 
circumstances of the case ; and cannot, in 
any one individual case, be brought within 
the reach of calculation. 

More than two attesting witnesses, it ap- 
pears unnecessary either to require or to 
recommend ; since it does not seem that the 
absence of a greater number of attestations 
constitutes in itself a valid ground for sus- 
picion either of spuriousness or unfairness. 
There is no need, however, to limit the num- 
ber of attesting witnesses : every additional 
attestation adds an additional security. Still 
less should attestation, as in English law, ex- 
dude recourse to non-attesting witnesses. 

The exclusion put upon non-attesting wit- 
nesses on no better nor other ground than 
that of the existence of attesting ones, claims, 
by the word exclusion, to be posted off to 
that title. But, as the case in which the door 
of the judgment-seat b thus shut against the 
light of evidence bears no reference to any- 
liing in the character or situation of the wit- 
ness, or to any peculiar efiect resulting from 
the evidence, it seems difficult, under the ge- 
neral hesad of exclusion, to find any particular 
head under which to place it. 

Never surely was iniquity more completely 
destitute of all support on the ground of rea- 
son. What passed, or is said to have passed, 
was seen by the two or the three persons 
whose names stand upon the face of the in- 
strument in the character of attesting wit- 
nesses ; therefore it was not seen by anybody 
else : such is the least absurd plea that could 
be urged in favour of the exclusion ; supposing 
any man to have bourage to hazard anything 
in that view. But what does it amount to ? 

To a last will, being a will disposing of an 
estate called real, three witness at the least 
being required, — ^three witnesses at the least, 
but three witnesses also at the most, are in 
common usage called in and made to sign their 



* In fact, it would even then be increased more 
than cent per cent The greater the number of 
persons in whose power the supposed accomplice 
must put himself, by joining with them in the 
commission of the offence, the greater will evi- 
dently be his danger, and thecefore the greater 
the difficulty of engaging him in the conspiracy. 



names. Besides these three, were thirty more 
present, no lawyer would (without some very 
particular reason, producea by some very par- 
ticular state of things) think of desiring any 
more of the persons present to add their su- 
perfluous names to the three necessary ones.f 

But, supposing it really to happen, that, in 
the number of persons present, in addition to 
these three attestors, thirty non-attesting but 
equally percipient witnesses were included ; 
neither any one of the thirty, nor all of them 
put together, could, under the rule, be able 
to obtain credence for what they saw. 

Of good, not a particle can on any suppo- 
sition be the result of this lawyer-made rule. 
Of the mischievousness of its tendency, the 
enormity is such as to baffle calculation. 

1. The attesting witnesses being all gained 
by corruption, and disappearing, — ^the thirty, 
if admitted, might, any one of them, defeat 
the wicked purpose. No : they shall not ; nor 
all of them put together. Why not? Lest 
the wicked purpose should be defeated, and 
iniquity, the offspring of lawyer-craft, lose its 
triumph. 

2. The attesting witnesses being all of them 
dead, remains as the sole obtainable proof (un- 
less the other direct testimony which the case 
happens to have afforded be called in) the 
circumstantial evidence composed of the si- 
militude of hands. The hand suggests doubt : 
shall the doubt be cleared up ? Oh no : for 
to involve everything in doubt, is among the 
objects of the men of law. 

3. Of the three attesting witnesses, one or 
more exist ; and, at one time or other, their 
testimony may perhaps be obtained ; but at 
any rate not without ruinous delay, as well 
as a most oppressive load of vexation and 
expense. Shall mischief in this shape be 
avoided ? Oh no : to accumulate it in this 
shape, is another of the objects to which thte 
desires and exertions of the law are invari- 
ably directed. 

Whatever be the number of attesting wit- 
nesses required or recommended for a contract 
in general, for which authentication by wit- 
nesses is recommended, — the number of such 
witnesses required or recommended for last 
wills in particular should be the same. Why ? 
For this reason : that it may be in a man's 
power to make a will, without its being known 
to the attesting witnesses that he has done so. 

The persecution and coercion to which, at 
the approach of death, a man is apt to be ex- 
posed at the hands of those in whose power 
accident or sinister design has placed him in 
so critical a conjuncture, has been already 
brought to view. In some instances, their 
interest will prompt them to engage him to 
make a will; in other cases, to prevent his 
making one. If the number of witnesses 

t Vide supra^ p. 633, note ", 
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required in the case of a will were different 
from the number required in the case of every 
other sort of contract ; and if, by simul- 
taneous presence, or view of the attesting 
signature, it were manifest to each or to any 
one of the witnesses that the instrument he 
was executing was a will ; the choice of the 
persons permitted to approach him for that 
or any other purpose, being in the power of 
those in whose power, in these moments of 
absolute subjection, his person happened to 
be ; in such case, his purpose being thus ren- 
dered incapable of being concealed, the iniquity 
would thus be in possession of the informa- 
tion necessary to its purpose. 

But, on the other hand, if, the same number 
serving for both purposes, a pretence could 
be found by the dying roan himself, or by any 
faithful friend or friends to whom it might 
happen to be placed in company with his un- 
faithful ones, — an additional chance would 
thus be given him for escape from such ini- 
quitous restraint. 

That it would be no better than a chance, 
is but too apparent; because the spirit of 
rapacity, which by the supposition is on the 
alert, understanding him to be desirous of 
executing an instrument of contract, would 
naturally be suspicious of its being a will ; 
and, on that supposition, would endeavour 
to prevent it. 

But what might also happen is, that, at 
that same conjuncture, an instrument or in- 
struments of contract of some other nature 
might require to be executed by the sick per- 
son : contracts which, being in the view of 
the supposed intended oppressor beneficial or 
necessary to the interest of the sick person, 
in respect of the property on which the eye 
of concupiscence had fastened itself, it might, 
n the view of the intending oppressor, be for 
his advantage upon the whole to suffer the 
execution of the instrument, notwithstanding 
the risk attending it. And, in a case like this, 
no chance, however small, that can contribute 
to preserve the helpless against the machina- 
tions of power at that time despotic, ought 
to be neglected. 

The witnesses (supposing two at least,) — 
should it be required that, at the time of the 
attestation, they be present to each other, 
as well as to the party of whose act of au- 
thentication their signature is understood to 
declare their perception, — or should that cir- 
cumstance be passed by without notice? 

By their being present to each other, un- 
derstand in the character of attesting and 
subscribing witnesses ; the act of attestation 
and subscription being performed at the same 
time by both, and each of them being ap- 
prized of the part borne in the transaction 
by the other. 

Of a requisition to this effect, the advan- 
tageous tendency is indubitable: but neither 



is it altogether free from tendencies of ao 
opposite nature. 

1. The advantage consists in the additional 
difficulty it opposes to forgery in the way of 
fabrication. If the person to whose profit the 
counterfeit disposition of property is designed 
to operate, be not capable himself of pen- 
ning the instrument, and at the same time an- 
nexing his signature in the character of an 
attesting witness, — then (unless the penner of 
the instrument, making his own signature in 
the character of an attesting witness, is able 
to counterfeit with sufficient skill the hand- 
writing of another person, representing that 
other person as acting in the character of 
another attesting witness,) the fiibrication 
cannot be effected or attempted unless two 
persons, acting at the same time in that cri- 
minal and dangerous character, have been 
engaged. 

The first falsely attesting and subscribmg 
witness being procured at one time — the se- 
cond (it may happen,) with his signature, was 
procured at another: the instrument (to com- 
ply with the supposed requisition of the law) 
bearing on the fiice of it a statement, de- 
claring (though falsely) that, at the time of 
the attestation, both the individuals, whose 
names, written by themselves, appear toge- 
ther in the character of names of attesting 
and subscribing witnesses, wrote their re- 
spective names at the same time. But, by 
the supposition, this asserted simultaneity is 
false : the first was never seen, perhaps, by 
the second. Here, then, is a story, which, 
though false, they mil each of thens in case 
of counter-interrogation, have to support as 
true. In these circumstances, though neither 
should quarrel \\ith the penner or with each 
other, the difficulty they will labour under 
in their endeavours to give credibility to the 
fidse story under the scrutiny of cross-exami- 
nation, will apply to their imposture such a 
check as would not have applied to it had the 
requisition of simultaneity been omitted. 

2. The disadvantage consists in the diffi- 
culty thrown in the way of making a fiur and 
genuine will, in the case in which the inte* 
rest of the person or persons in whose power 
the dying testator is placed by the weakness 
incident to his condition, has engaged them 
to use their endeavours to prevent it. Sup- 
pose him to succeed in engaging the assistance 
of one faithful friend — liiat friend, taking 
advantage of a momentary opportunity, sub- 
scribes his name, before there can be a cer- 
tainty of his engaging another. Some time 
after, accident, or tlie industry of the first 
fiuthful friend, sends in another to repeat the 
office and complete the attestation: no other 
opportunity, no other assistance, presents it- 
self. Under these circumstances, had simul- 
taneity been rendered necessary on pain of 
nullity, nullity must have been the resulu 
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The two objects being thus in a state of 
conflict, — to which shall the legislator give 
the preference ? 

Answer : To guard against the prevention 
of fiur wills, is the preponderant object. 

How important, in the character of a se- 
curity for Ufe against wickedness or careless- 
ness, the continuance of the right and &culty 
of making a last will to the latest moment 
is, has been already brought to view. By the 
requisition of the formality in question (if on 
pain of nullity,) the exercise of this impor- 
tant right is rendered more dependent than it 
would be in the contrary case, on the will of 
those in whose power the sick man happens to 
be placed. Being better pleased with the dis- 
position which (whether by the general rule 
of law, or by a will already made and still in 
existence) they consider as having been made 
of his effects, — it is, in this state of things, 
more easy to them, than in the opposite state 
of things it would be, to prevent, for this 
time, his making any different disposition of 
his effects ; and (to make sure of his not do- 
ing so at any other time) to prevent his con- 
tinuing any longer in life. 

Against that species of iniquity which con- 
sists in giving a man's property a disposition 
which it was not his wish to make of it, the 
obstacles that not only may be, but in practice' 
actually are, opposed, are forcible and abun- 
dant: punishment, in most countries capital, 
and everywhere very severe. To the opposite 
species of iniquity, though in respect of mis- 
chief differing by so slight a shade, no such 
punishment, scarcely anything in the ilame of 
punishment, has anywhere been opposed. 

To be engaged in a scheme of forgery, is 
what few persons are competent to, even if 
disposed: to engage others in the like scheme, 
and with success, still fewer. On the other 
hand, to keep out of a sick room those who 
have no right to enter it, is no more than al- 
most any man is competent to, who, being in 
the room, is in possession of it. 

Such is the difficulty, such the dilemma, 
where, for securing observance of the forma- 
lities regarded as conducive to the prevention 
of mal-practice in this field, pain of nullity is 
employed. Obstruct in the way in question 
(viz. by requiring simultaneity of presence 
on the part of the attesting and subscrilmig 
witnesses) the procuring of un&ir, or fobri- 
cation of spurious wills, — you obstruct in a 
still greater degree the making of fs^ and 
genuine ones. 

To the inflexible pain of nullity, substitute 
the natural and ever proportionate pain of 
suspicion, and the difficulty vanishes — the di- 
lemma has no place. 

§ 5. Distinction between regular wills and 
wills of necessity. 

Taking into consideration, on the one hand. 



the danger of spuriousness or unfairness for 
want of formalities (whatsoever may be the 
operations thought fit to be prescribed or re- 
commended in that view,) — on the other 
hand, the possible, and not altogether im- 
probable case, of the existence of the need, 
coupled with the desire of making a will, at 
a time when the observance of these forma- 
lities in the whole or in part is impracticable, 
— a distinction seems to be called for, such 
as may be expressed by the terms regular willy 
and will of necessity. 

By the term a regular will, may be desig- 
nated a will, in the expression of which, what- 
ever formalities have by the legislator been 
prescribed or recommended, have been (that 
is, upon the fiice of the will appear to have 
been) observed; and which, therefore, on the 
fiice of it, and setting aside all extraneous 
indications, is pure from all suspicion. 

By a will of necessity, may be designated 
any will, in the expression of which these 
formalities have all or any of them failed of 
having been observed: from which deficiency 
a ground of suspicion will naturally be at- 
tached to it ; and a warning will be given to 
the judge to inquire and consider, whether 
the observance of those formalities which 
(forasmuch as regularly they ought to have 
been) naturally in case of a fair and genuine 
will would have been observed, was prevent^ 
ed by any necessity. 

The supposed will (for example) is not 
committed to writing, out orally delivered ; 
or, being committed to writing, is written 
not on will paper but ordinary paper : and, 
in either c&se, in a handwriting not purport- 
ing or appearing to be that of the testator ; or 
without signature of the testator ; or with- 
out the signature of any attesting witness ; 
or with the signature of no more than one 
attesting witness. 

It being supposed that the law by which 
the observance of these several formalities 
has been recommended, has been sufficiently 
notified, in the manner already explained,* — 
then comes the question, how — supposing 
the will to be a fair and genuine one — how 
can it have happened that the formality or 
formalities not observed, failed of having been 
observed ? 

Examples of states of thin^ in and by 
which the observance of formalities may, 
without prejudice to the genuineness or fair- 
ness of the will, have been prevented : — 

L Omission to be accounted for, — the will 
not committed to writing, but addressed to 
some person or persons, separately or in pre- 
sence of each other, by word of mouth : 

1. Scene, a private ship at sea. The tes- 
tator a passenger, or one of the crew. The 
master, — able of course to write, but the 



• Chap. IIL § 2. 
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testator and he not upon terms of amity, — 
is engaged by interest to oppose the midsing 
of the will now in question. This interest 
may arise out of the disposition made by the 
law in ease of intestacy ; or out of a will al- 
ready made, and now proposed to be revoked 
or altered. 

2. Scene, an uninhabited or thinly inha- 
bited country, such as the wilds of America; 
or a country inhabited by a people alien in 
language and manners to the testator; for 
example, a place such as Asiatic Turkey, or 
Arabia: the testator an .European traveller, 
without any European servant, master, or 
other companion, able, and at the same time 
willing, to render the service of penmanship. 
' 3. Scene, a prison, or other place of con- 
finement, domestic or foreign, lawful or un- 
lawful ; a mad-house, or other secluded spot, 
into which the testator has been conveyed 
by fraud or force, for the purpose of prevent- 
ing his making a will, which he was supposed 
to have it in contemplation to make. 

II. Omission to be accounted for, — non- 
use of will paper : — The will made in a place 
(such as a foreign country) where no will 
paper was to be had. 

III. Omission to be accounted for, — non- 
employment of a notary : — No notary at hand, 
or none obtainable within the time : — the 
testator not able to purchase the assistance 
of such a person : — the only persons of that 
description within reach, in a state of enmity 
with the testator, or on some other account 
(such as connexion with a party meant to 
be disserved by the will) regarded as incom- 
petent: — Or, the dispositions in the will too 
simple to present a demand for professional 
assistance. 

IV. Omissions to be accounted for, — ^body 
of the will not in the handwriting of the 
testator ; onomastic authentication not in the 
handwriting of the testator: — The testator 
a person rendered (by want of skill, or by 
infirmity) unable to write.* • 

Of the formalities brought to view, the 
observance wUl, in the case of a regular will, 
be at any rate, at the hands of the legislator, 
the subject of recommendation. In what in- 
stances (if in any) the several recommenda- 
tions should, by pain of nullity, be converted 
into requisitions — indispensable requisitions 
— will depend, partly on the state of society 
in the country in question (for example, in 
respect of obtaining at a short warning the 
requisite assistances ;) partly on the provi- 
sion made for notification (viz. of the requisi- 
tion thus proposed to be made obligatory.) 



* If no symbcdic attestation be visible on the 
face of the will, and thitf^ (in case of inability to 
write) be among the formalities required; in this 
case the omission cannot be accounted for with- 
out calling in the supposition of ignorance with 
regard to the recommendation of the formalities. 



Supposing, in the case of a regular will, 
the recommendations thus converted into re- 
quisitions, — then will come for consideration 
the question, whether to extend the requisi- 
tion to the cases above indicated as capable 
of presenting a demand for the allowance of 
a iviU of necessity. If here, too, it be thought 
fit that the recommendations be rendered 
peremptory, on that supposition the distinc- 
tion is of no use. If — in the case of the re- 
gular will the recommendations being ren- 
dered peremptory — in the case of the wiU 
of necessity they be left on the footing of re- 
commendations, — the use of the distinction is 
apparent. But even supposing them in both 
instances left upon the footing of recommen- 
dations, the distinction will not be without 
its use : for if, in circumstances which present 
no demand for the allowance of the will of 
necessity, the formalities remain any of them 
unobserved, such non-observance will, in the 
character of an article of circumstantial evi- 
dence tending to probabilize spuriousness or 
unfairness, operate with much stronger force 
than in the contrary case. 

§ 6. Aberrations of English law in regard to 
the authentication of wills — Examination 
of the Statute of Frauds, in so far as re- 
taies to wills. 

If the above principles are right, the course 
pursued in relation to this subject by the 
English law must be allowed to be improper 
and inconsistent in a very extraordinary de- 
gree. 

In the case of deeds inter vivos — a case 
in which the nature of the transaction admits 
not only of the employing writing, but of the 
calling in the assistance of attesting wit- 
nesses, — writing is indeed rendered obliga- 
tory, but the assistance of attesting witnesses 
is not rendered obligatory. 

On the other hand, in the case of wills — 
a case in which it must not unfrequently 
happen, not only that the means of giving to 
the disposition in questicm the written form, 
but also the probability of obtaining the as- 
sistance of attesting witnesses, may be want- 
ing, — in one case, and that a case which is 
looked upon as the case of principal import- 
ance, not only a written form for the tes- 
tamentary discourse, but the assistance of 
attesting witnesses, and that to the number 
of three, is inexorably required — required on 
pain of nullity. 

In the case of last wills, a set of formali- 
ties are prescribed, and of course on pain of 
nullity, by a statute commonly and not inap- 
positely termed the Statute of Frauds (29 
C.II.c.3.)t 

So far as this species of contract is con- 



t By the act 7 W. IV. & 1 Vict c 26, no- 
ticed above, p. 533, the 29 C. II. c 3, so far as it 
has reference to wills, is repealed, ^^d 
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cerned, three points in relation to this statute 
are beyond dispute: the mischievousness of 
it — ^the uselessness of it — and the corruption 
in which it was begotten, and has been pre- 
served. 

The misc^evousness of it is legible in 
glaring colours, in the multitude of fair and 
genuine wXia of which it has been destruc- 
tive, and the enormous mass of litigation and 
lawyers* profit of which it has been the fruit- 
ful parent. 

The uselessness of it has been displayed 
by a course of experiment that has been go- 
ing on for nearly a century and a half. All 
this time, one half the property of the king- 
dom, by much the larger half,* has been left 
without any such security; and no incon- 
venience for the want of it has ever been so 
much as suspected. 

The corruption is manifested (if it be pos- 
sible for corruption when enveloped in long 
robes to be made manifest) by the enormity 
of the profit to lawyers, coupled with the 
enormity of the misery to non-lawyers, of 
which it has been the efficient cause. 

Is it in the nature of it to defeat more fair 
and genuine wills, than it prevents or exposes 
unfiedr or spurious ones? Then why apply it 
to property in any shape? 

Is it in the nature of it to prevent or ex- 
pose more unfair or spurious wills, than it 
defeats faur and genuine ones? Then why 
refuse the benefit of it to property in the 
shape to which it is not applied?! 



* See the estimates which by different writers 
have of late years, on the occasion of the im>- 
perty taxes, been made, of the value of the masses 
of property in different shapes : taking into ac- 
count this circumstance, viz. the large proportion 
of inunoveable property, which, in the sum of 
what is called real property, stands exempted 
(viz. by marriage and other settlements) nom 
the operation of last mils, 

+ To a man whose reason is in his own keeping, 
it IS scarce necessary to observe, that the denumd 
Sot formalities cannot be varied by the considera- 
tion of the shape in wbidi the property happens 
to be invested: whether, for example, it consists 
principally of immoveableproperty, lands, leases, 
and so forth ; orprincipally of moveable property, 
such as stock in trade; or of property called in- 
corporeal, such as an annuity, which is neither 
immoveable nor moveable, but something be- 
tween both. Still less, whether, having an im- 
moveable mass for its subject-matter, the interest 
he has in it, being the same in substance, be ex- 
pressed in the language of the law by one form 
of words or another. And, moreover, that, if 
power be given to a man to dispose in this way 
of a portion of his property without the reguh» 
formalities, that portion uiould be, not a fixed 
and absolute one, but a relative one, proportioned 
as near as may be to the circumstances of the 
parties. 

Under the provision made on this subject by > 
the law of England, ev^thing, however, turns 
upon these irrelevant points. For the share be- 
longing to one of ten children in a quarter of an 



From the non-observance of the formalities 
in question, prescribed as by it they stand pre- 
scribed, can any rational conclusion be formed 
in relation to the fairness or unfairness, the 
genuineness or spuriousness, of a last will? 
then is the same last will fair and unfair, 
genuine and spurious. 

Let the testator leave property to the value 
of £20,000— whereof £10,000in one of the 
two shapes, £10,000 in the other. The same 
last will, authenticated by one and the same 
act or acts of authentication, is fair and ge- 
nuine with respect to the one sum, unfair or 
spurious with regard to the other. 

Oh I but immoveables, being a species of 
property of more importance, require better 
protection than moveables : a sophism from 
the crude conceptions of feudal times, care- 
fully preserved, like so many others from the 
same stock, by the cunning hand of lawyer- 
craft. Ten thousand pounds* worth of land, 
how much more is it worth than ten thousand 
pounds* worth of money? 

But even that sophism, shallow as it is, 
has no place here. For the self-same piec& 
of land, the £10,000 worth of land, accord- 
ing as the lawyer htis scribbled one sort of 
jargon or another on the occasion of it, shall 
be subject to the formalities, or stand ex- 
empt from them : and vice versd, money, the 
£10,000 worth of money, by the effect of 
another jargon, may have been subjected to 
the same rules as land. 

The difference between what is called real 
and what is called personal property, turns 
frequently upon a word, or a phrase. Let the 
words be, I give to A. my house in D. for 
ninety-nine years, if he shall so long live : — 
these words, in the testator's own writing, 

acre of unproductive ground, nothing less wlQ 
serve than writing, wiu three witnesses: for the 
rents receivable for the space of ninety-nine yean 
for a street of a hundred houses, a will without 
any witness, so it be in the hand of the tesutor, 
or even a will said to be delivered viva voce, so 
there be a certain niunber of witnesses to it, and 
so forth, will in this case serve. So likewise if 
the property be in a moveable shape — floating for 
example, or capable of being floated; rolling, or 
capable of being roUed — no matter to the amount 
01 how many millions. Address yourself to a 
lawyer, and ask him for the reason of these dis- 
tinctions, — he begins telling you a tale of other 
times, the only sort of reason he ever heard of^ 
or ever wislied to hear of. If there ever was or 
might have been a time to which the provision 
might have been well suited, no matter how ill 
suited to the time in which we live: if there ever 
was a sort of people to whom it might have been 
beneficial, no matter bow inconvenient to our- 
selves. 

Ask him what proportion of a d]ring man's 
propertjT should be exempted from formalities ? 
Proportion is theorv, a sort of a thing he never 
desires to hear of: but what is better, he can tell 
you the proper sum to a farthing :— exactly thirty 
pounds. 
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are sufficient — no witness is necessary. Let 
the words be, I give to A. my house in B. 
for his life : — witnesses no fewer than three 
are necessary. In the same page, with his 
own hand, let a man give to A. one of his 
houses in the one way, and to B. the next 
house in the other way, — then is this will of 
his half genuine, half spurious : it is his will 
for the one purpose, it is not his will for the 
other. 

Where is the absurdity which the lawyer 
will not utter ?^- where is the mischief to 
which, so long as it can be done with profit 
and with safety, he will not continue to lend 
his hand? — where is the absurdity, which, 
so it come from the mouth of the lawyer, 
the non-lawyer will not worship? — where is 
the oppression under which, so long as he 
sees the hand of the lawyer having a part in 
the production of it, he will not submit with 
patience? 

Whichever of the two systems of policy 
above spoken of — ^the strict or the lax system 
— be the most reasonable one, it makes no 
difference with regard to the wisdom of this 
law. Mischievous by the whole extent of it, 
or else too scanty by a space greater than the 
whole extent of it : such is the alternative. 

Who the authors were — what their views 
and intentions, are points that make no sort 
of difference. A consideration somewhat 
more material, is the poisonous influence of 
it upon the public morals. By what it neglects 
to do, it leaves the door open to wills in mul- 
titudes, which, though unprovided with the 
prescribed formalities, everybody sees to be 
fair and genuine; and which, as such (the 
formalities not extending to them) are per- 
mitted to take effect. By what it does, it 
shuts the door against other wills, the fairness 
of which is equally indisputable ; but which, 
notwithstanding that acknowledged fairness 
(the formalities not being observed) it crushes 
without mercy. But, so many wills, not frau- 
dulent or spurious upon the face of them, as 
it invalidates, so many acts of palpable and 
notorious injustice does it invite and encou- 
rage men to commit. In the author of this 
law, supposing him a lawyer (and who but a 
lawyer. could be the author of such a law?) 
an eye unstained by professional prejudices 
may behold as clearly as in the author of any 
sort of other corrupt or corruptive law, the 
legislator of whom the poet speaks, when he 
says, leges fixit pretio atque refixit. In Ids ca- 
pacity of legislator, he invites men to possess 
themselves of property which they are con- 
scious was not intended for them by the lawful 
owner: he invites them to enrich themselves 
by notorious injustice, that he or his brethren 
may come in for their portion of the spoil. 

Had the inconsistency been avoided — had 
the requisition of the formalities been ex- 
tended to property in tvery shape, — the real 



temptation to injustice would have been as^ 
great, but the contempt shown for the known 
laws of justice would not have been so open 
and scandalous. The Icegislator might then 
have been understood to say, — Wherever 
these necessary formalities are not observed, 
my opinion is that the will is either fraudu^ 
lent or spurious. The party interested (what- 
ever might have been his real opinion) might 
with some degree of plausibility at least, have 
been allowed to say, — Such being the opinion 
of the legislator, a person of consummate 
wisdom and untempted probity, can anybody^ 
consistently with reason and candour, pro- 
fess to disbelieve me when I declare that his 
opinion is also mine? With this plea in his 
mouth, sincere or insincere, a man at any 
rate could not be publicly covivicted of in- 
sincerity and injustice. But when, to justify 
the law in point of prudence and common 
sense, the same will, made by the self-same 
person under the self-same circumstances, 
must be pronounced fair and fraudulent, ge- 
nuine and spurious — genuine as to property 
in one shape, spurious as to property in an- 
other shape — when the same thing must be 
pronounced, at the same time and place, to- 
be and not to be, — all pretence of honesty 
must be at end. What everybody must see, 
is, that by no man, either in or out of his 
senses, was any such opinion ever really en- 
tertained. 

No man eVer was or ever will be besotted 
enough to say, either that a will of land ta 
a given amount is in itself more apt to be un- 
fair than a will of goods to the same amount, 
— or that, in the case of the will of land, the 
preventive efficacy of a given set of forma- 
lities as against unMrness, will be greater 
than in the case of a will of goods to the 
same amount. 

Whence, then, came the distinction? Evi- 
dently from the narrow views and selfish 
prejudices of two different sets of lawyers. 
The common lawyers had possession of the 
cognizance of wills, so far as concerned lands ; 
meaning always ^for such is the absurd and 
for ever inexplicable and inconceivable dis- 
tinction) where the quantity and quality of 
interest denominated the estate a real estate. 
The civilians — a tolerated remnant of a 
foreign breed of lawyers, the ecclesiastical 
Romanists, — had possession of the cogni- 
zance of the same instrument, so far as con- 
cerned every other species of property. In 
the adjustment of th6 business under the 
new invented rule of evidence, each, pre- 
serving his own share in the division of power^ 
was to retain the privilege of gratifying hi» 
own prejudices. The samg feet which was 
to become felse in Westminster Hall, was to 
continue true in Doctors* Commons. The 
same will, the same sentence, written by the 
self-same hand, attested by the self-same pai# 
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of witnesses, was to be spurious or genuine, 
according as a man with fur upon his gown, 
or a man in a gown without fur, were to sit 
in judgment on it. So monstrous were the 
absurdities which the penners of the Statute 
of Frauds, having been fed with in their re* 
spective schools, scrupled not to cram down 
the throats of their fellow-subjects by the 
power of the sceptre. 

Where, amidst all these lawyers, guides blind 
and mercenary, was the legislator? — where 
was the man who, regardless of professional 
prejudices, possessed probity and intelligence 
to look to the security of property and the 
tranquillity of the people? Alasl nowhere. 
Neither in those days, nor down to the pre- 
sent, has any such character ever appeared. 
The true shepherd of the people is a com- 
forter not yet bom. Look to his place, — you 
find in it none but hirelings. 

Under the English, as under other sys- 
tems, on the subject of wills and other con- 
tracts, as on so large a portion besides of the 
field of law, the rude of action, such as it is, 
has had for its authors, not legislators, but 
judges. In the making of it, the interest the 
promotion of which has been all along aimed 
at — to which it has all along been maide sub- 
servient, has been, not the interest of the 
community at large, but the private interest 
of those by whom it has been made : and in 
the pursuit of this private interest there is 
no degree of vexation and misery, which, on 
this part of the field as on every other, they 
have not been ready and satisfied to pro- 
duce. 

If it were possible that a state of things so 
manifest and undeniable could be matter of 
doubt to any one who has courage to look it 
in the &ce, this one example should suffice 
for the removal of the doubt. 

Right and wrong, wisdom and folly, feli- 
city and misery, must all be the same thing, 
ere the conduct of the English legislator, 
under the guidance of English judges, on 
this part of the field of law, can find so much 
as an excuse. 

Hold up to the view of the man of law 
any one of these abuses, — if not so much 
as the shadow of a pretence can be found for 
the justification of it, he solemnizes his tone, 
he knits his brow, and beholds in the air a 
host of difficulties. But these difficulties, — 
what are they ? None but of his own making : 
the only difficulties he can find to plead, are 
the difficulties which he makes. 

The course that presented itself as best 
adapted to the purpose has been brought to 
view above : were it ever so well adapted, 
the putting it in practice would not be alto- 
gether exempt from difficulties. But a course 
by which a great part of the abuse would 1)e 
removed, would not be attended with any the 
smallest difficulty. Do away at one stroke 
Vol. VI. 



the distinction between a will of realty and a 
will of personalty: whatsoever formalities 
suffice for a will of personalty, let them suf- 
fice for a will of realty: repeal pro tanto the 
Statute of Frauds. 

The real difficulties lie in removing the film 
of prejudice from the eyes of non-lawyers — in 
giving them the courage to look their own 
interest in the face. 

As to the man of law, to cause him to lend 
a willing hand to the removal of imperfection 
or abuse in this shape or any other, is matter, 
not of difficulty, but of moral impossibility. 
Call upon a body of men, and such a body, 
to sacrifice each of them his own most im- 
portant interest to the public interest I — as 
well might you Call upon each and every one 
of them to jump down his own throat. 

Word-of-mouth wills are, in certain cases, 
allowed by the Statute of Frauds. In the 
description of these cases, the penman had 
evidently the case of necessity in view. But 
in the description, or rather the exemplifica- 
tion, which he gives of that case, he is far 
indeed from covering it with exactness. The 
case of last sickness, and that too disfigured 
by obscure and indistinct modifications, is 
the case he employs for that purpose. But 
the case of last sickness is far indeed fi-om 
being well adapted to the purpose. It goes 
beyond the mark: it falls short of it. There 
may be sickness — sickness terminating in 
death, and yet no necessity: no impediment 
to the fulfilment of the formalities in their 
utmost latitude. There may be necessity 
without sickness. A man in health is about 
to embark in a perilous adventure^— no will 
made, and the means of making a regular 
will not at hand: to embark in an open 
boat on a high sea: to attack a robber: to 
plunge into a torrent to save a person from 
drowning: to plunge into a deep well to save 
a person from suffocation. 

Among the provisions made by the Statute 
of Frauds, under the notion of preventing 
spurious or incorrect last wills, when deli- 
vered, or supposed to have been delivered, by 
word of mouth, one (sect. 20) is in these 
words : — ** After six months passed after 
the speaking of the pretended " (instead of 
saying supposed) " testamentary words, no 
testimony shall be received to prove any vnU 
nuncupative" (meaning by word of mouth,) 
" except the said testimony, or the substance 
thereof, were committed to writing within six 
days after the making of the said will." 

No person being here specially designated 
as the person, or as a person, by whom it is 
required that the recordation or supposed 
recordation shall have been made, the con- 
sequence is, that it may have been made in 
any manner, and by any person, so that it 
have been made within the time. But of this 
latitude another consequence is, that, sup- 
M m 
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posing sudi recordation to have been made 
by any one person, and (as is natural enough) 
by him alone, the validity of the will remains 
thereby in Us power ; and he may either, 
under the influence of ill-will, suppress the 
testament altogether, or, under the influence 
of rapacity, sell his testimony or the sup- 
pression of his testimony (and all this without 
exposing himself to punishment as for per- 
jury) to whichsoever of the parties interested 
will give him the best price. 

As to the impropriety of frustrating the 
known will of the testator, and the honest 
expectations of any number of persons, for 
want of compliance with a requisition which 
nothing is done to make them acquainted 
with, and which there is an abundantly pre- 
ponderant probability that they have not been 
acquainted with in time, — it belongs not to 
the present purpose. 

What does belong to the present purpose 
is, that, — if, instead of a requisition on pain 
of nullity, a recommendation were given on 
pain of suspicion, to call in the assistance of 
a notary honorary, or even professional,* in 
the manner above proposed, — the two anta- 
gonizing objects — prevention of spurious and 
unfiur wiUs, prevention of the frustration of 
such as are genuine and £ur — would be much 
better secured and provided for than under 
that absurd or treacherous statute. 

The matter being thus not only committed 
to writing, but lodged in safe custody, the door 
would therefore be effectually shut against 
the corrupt practice above indicated. Thus 
frir against suppression of genuine wills: and 
moreover, against unfidr wills — against wills 
rendered unfiiir, for example, by undue coer- 
cion, or by mental infirmity, — there would 
always be a chance, more or less consider- 
able, of the clearing up doubts, one way or 
other, or at least of the preservation of other- 
wise perishable evidence, by such interroga- 
tories as it might happen to the notary to 
collect answers to, in pursuance of the tn- 
structions provided by the law. 

In the same statute, on the same subject 
of oral wills, are regulations in abundance, 
professing to have for their object the frus- 
tration of spurious wills of that description, 
but having for their effect, probably to a 
greater extent, the frustration of fur and 
genuine ones, and for their object (as usual) 
increase of uncertainty, and of litigation, vnth 
the sweet attendants for the sake of which 
it is promoted. 

Three witnesses, at the least, required not 
only to have been present at the writing of 
the wUl, but the same three witnesses re- 
quired to concur in proving it by their oaths : 
whatever be the distance of time to which it 
may have been in the power of the dishonest 

• See Chap. IV. § 3 & 4. 



person whose endeavour it is to frustrate a 
fair and genuine will, to delay the possibility 
of proving it. Keep on feeing us till one 
of the witnesses is dead, and the property is 
yours.* 



* If the object of the author of this statute had 
been to create oonfusion, he could scarcelv have 
pitched upon any more effectual means than he 
has done. He foresees nothing : he sees nothing; 
but through a cloud. In § 19, in speaking of a 
word-of -mouth will, he began with the case where 
there has been no written will already in exist- 
ence : and on that occasion he described the con- 
ditions on which he will allow it to stand good : 
the subject-matter being property in any shape 
but reoL In § 22 he takes up the opposite case, 
that of the existence of a wntten wiO. In this 
case, shall a word-of-mouth will be good, or no ? 
That, says he, depends upon the circumstances. 
Ask him what those circumstances are, — the first 
and principal one is, that it shidl not be a word- 
of-mouth will, but a will in writing: it must be 
^' in the life of the testator committed to writing^ 
and after the writine thereof read unto the tes- 
tator, and allowed by him, and proved to be so 
done by three witnesses at the least** Allowed 
by him! But how? in what manner? In the same 
manner as in the case of land, or tenements, &c. ? 
in the shape of r^ property, as under §6 & 6 ? 
or in any and what different manner? Between 
the woraing of the two clauses of the act— words 
employed to make provision for the same case — 
there is not the smallest connexion or analogy. 
That they should have been the work of the same 
hand, however unskilful, is morally impossible : 
they must have been the work of two difierent^ 
though alike careless and thoughtless, hands. It* 
in the one case it be re<]uired (as in § 5) that the 
will expressed in writing be subscribed by the 
three witnesses, why not require, in § 22, the 
same proof of privity in the other case ? If the 
provision rec[uiring the will to be read over to 
the testator in the case of the non-real estate be a 
necessary precaution, why not extend the benefit 
of it to real estates ? Why, in the case of the 
real estate (6 5,) insist upon three witnesses to 
fittest the will, without saymg how many of them 
there shall be to prove it; and at the same time, 
in the case of the non-real estate, insist upon 
three witnesses to prove the will (t. e. in case of 
contestation, to depose to the fairness of it) with- 
out saying whether there shall be any, and how- 
many, to attest it? 

A tact which seems to have been a secret to 
the penner of this clause, but which one mav 
venture to assert without hesitation, is, that all 
men are mortal Quaere, what is the number of 
attesting witnesses that a man must procure (and 
that at a pinch, in circumstances in whidi a re- 
gularly written will cannot be made,) in order to 
make sure that, at any given distance of time, 
three of them shall be alive to prove the will in 
the character of deposing witnesses? To enume- 
rate the thines necessary to be known, which our 
legislator did not know, would be an endless task. 
Cme of them is, the difference between an at- 
testing witness and a deposing witness^between 
writing, at the time when an instrument is au- 
thenticated, and speaking, at another time, when 
that same instrument has become the subject* 
matter of dispute in a suit at law. 

Through such a thicket of confusion, what 
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In cases of all sorts without distinction, 
the mischiefe resulting from exclusion of tes- 
timony, and in particular from exclusion on 



shall be the course ? Shall fair wills be overturned 
by wholesale ?— or, to prevent such subversion, 
shall the acts of the legislative power be over, 
turned by the iudicial, on the pretence of inter- 
pretation ? I know not : but, what everybody 
knows is, that, in the century and a half that has 
elapsed, the legislator is not to be found to whom 
^t has appeared worth while to pass an act for re- 
conciling on this ground the interests of consti- 
tutional obedience with the dictates of common 
sense and justice. 

More caprice, more incongruity, more per- 
plexity, the consec^uence. Relative to wills of 
personal estate, this statute found the rules of 
evidence determined by the ecclesiastical courts, 
governed by the Roman law. Under that law, a 
will in the nand writing of the testator is a good 
will, even without any attesting witnesses. Under 
the same law, the will, though not written by the 
testator, yet, if (to use the words of the statute) 
'* read unto the testator and allowed by him,'* or 
indeed if allowed by him, whether read to him or 
no, would then have been, as it stiU is^ good; 
such allowance being proved by two witnesses. 
The testimony of two witnesses, therefore, being 
sufficient to prove the making of a will, having 
property in this shape for its subject-matter, why 
should not the same quantity of testimony be suf- 
ficient to prove the annulhn^ or altering of it? 
Or if, in the case of property m this shape, three 
are so necessary to render the annulment or al- 
teration of a will a probable event, why should 
that same number be less necessary, even in die 
case of property in this same neglected shape, to 
prove the fnakxng oi a will in the first instance? 
But this would have put property personal upon 
the same footing in this respect with property 
real : it would have rendered the law, if not rea- 
sonable, nor favourable to tranquillity nor to pro- 
bity, yet, in its unreasonableness, consistent and 
simple, at least: which was not to be endured. 
It was necessary that, like the law of succession 
to intestates, the law of testaments should be in 
a shape wmch no mortal conception could lay 
hold of, and which, if laid hold of, no mortal 
memory would be able to retain. 

Nor IS this all. Though witnesses are so little 
liable to die, testators, it seems, are not only liable 
to die, but apt to allow wills after they are dead. 
To make provision (as it should seem) for this 
accident, it is, that before he comes to require that 
the sort of will in question (the word-of-mouth 
vnll) shall be in writing, and allowed by the tes- 
tator, he takes care to stipulate that the opera- 
tion of putting it into writing shall be performed 
** in the life of the tesUtor,*' for fear or his being 
put to the trouble of allowing it after he is dead. 
The confusion would not have been thick enough 
without the insertion of this surplusage. 

By the last of the two provisions contained in 
§ 21, *' no nuncupative will shall be at any time 
received to be proved, unless process have first 
issued to call on the widow, or next of kindred 
to the deceased, to the end they may contest the 
same if they please." 

1. The object, probably, which the penner of 
this clause had in view, was, the making business 
for Judge andCk>. in the ecclesiastical court: and, 
for this object, the provision made is effectual 
and secure. What b required is, that the process 



the score of interest, will be fully stated 
hereafter. * In the case of testaments, the 
mischiefs had been so severely felt, and so 

shall have issued: what b not required is, that 
it shall have been received. If it has not been 
received, the ostensible purpose has not been an- 
swered; but the real purpose, viz. Uie receipt of 
the fees, being answered, in this case as in the 
others, such accordingly is the requisition made. 
An incident altogether natural and Sequent was 
and is, that the widow or the next of kmdred (if 
there be but one) is, for an indefinite time, and 
without any imputation upon his or her probity, 
out of the reach of this process, whatsoever it be. 
To a man who had justice in view, this accident 
would afibid no reason why the required proof^ 
and the will alon^ with it, should perish: but, as 
on all other occasions so on this, what the learned 
drau^tsman had in view was fees. 

*' The next of kindred :** it may happen to 
him to be one, or it may happen to them to be in 
any neater number. All are known, or some are 
not Known : whatsoever be to be understood by 
^ocesSi and whatsoever be to be understood by 
usuing^ process is issued as to some, not issued 
as to others. In this case, is the will, or is it not, 
" at any time to be received, to be proved ?" 
Address yourself in a proper manner to Judge 
and Ca, and it is possible that, some day or other, 
you may know: but it will not the less remain a 
secret to all who have not paid for it. 

The supposed will being in favour of the wi. 
dow, to the exclusion of the next of kindred ; the 
process, at any rate, bein^ issued, and addressed 
or not addressed to the widow, is received or not 
received by her. 

The supposed will being in favour of the ons 
next of kindred, to the exclusion of the widow, — 
the process beins at any rate issued, and ad- 
dressed or not addressed to that one next of kin. 
dred, is received or not received by that one next 
of kindred. 

In each of these cases, the words of the act are 
satisfied. Will the judge be satisfied ? Ask him 
in the proper manner, and it is possible that one 
day you may know. 

A former will has been made, and the persons 
in whose favour it was made are all of them 
strangers, none of them either widow or next of 
kindred : this will subsisting, a subsequent will 
finds neither widow nor next of kin possessed of 
any interest to contest it Process having been 
duly and regularly issued, if either widow or next 
of Kin have received it, so much the worse for 
them : but those things of which it was intended 
that they should be received have been received, 
viz. thefees. — But(sa3rsthelearnedscribe,or8ome 
one for him,) It is no intention of yours, that, af- 
ter one will has been made, another in the word, 
of-mouth form, by us called nuncupative, should 
be made : and to that effect is our very next sec- 
tion. — ^Answer: if not, so much the worse. What 
your next section extends to, however, is only (he 
disallowance of a succeeding nuncupative will 
after a preceding vrritten one : but to a preceding 
it may happen to have been also nuncupative : 
and thus it is that the effect takes place, which 
to you was either an object of desire, or at best a 
matter of indifference, — that the only persons by 
whom the pretended notice is received (if by any 
it be received) are of the number of those to 
whom it is not of any use. 

* Book IX. Exclusioru 
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fully recognised, that about eighty years ago 
they attracted the notice of the legislature. 
To do away this ground of exclusion altoge- 
ther, either in regard to transactions of the 
sort In question, or in short in regard to any 
case whatsoever, would have been too great 
a sacrifice of professional prejudice to public 
utility — an exertion far beyond the wisdom 
of the time. Recourse was had to a sort of 
half measure — an expedient which, though 
not equal to the cure of the mischief, yet, in 
the character of a palliative, was not alto- 
gether without its use. To do away the nul- 
lity altogether, would have been too wide a 
stretch — too bold a measure : instead of that, 
they transferred it from the whole will taken 
together, to each particular bequest. A legacy 
being given to a subscribing witness, the 
bequest of this particular legacy was declared 
void, and, at that pric^, the attestation and 
deposition of the legatee, in the character of 
a witness, were to be held good. 

The persons by whom it is most ikatural 
that a man's deathbed should be surrounded, 
arg the persons who, in case of his making 
a will, are, in consequence of his kindness 
towards them, most likely to find themselves 
in that sort of situation which will give them 
an interest in the support of it : near rela- 
tions — old friends — ^.old servants. But in- 
terest (it was said) is a sort of taint, the effect 
of which is to give a legal foulness to a man's 
evidence. To dear away this foulness, re- 
quires a legal purge. There are three purges 
applicable to this case : receipt of the legacy, 
refusal to receive it, refusal to pay it : three 
diaphoretics these, any one of which has vir- 
tue enough to carry off the peccant matter.* 

Such is the prescription. In point of form, 
nothing can be fairer. But how stands it in 
point of effect and substance? 

The will is either fair or unfair. Is it a 
fair one? there is no mischief to prevent: 
injustice is the fruit of the law, and the only 



• This act is the 25th Gea II. c 6.* In the 
preamble to it may be seen an example of the 
sort of varnish with which, in English law more 
especially, the works of legislators, and in par- 
ticular the works of lawyers in the way of legis- 
lation, are so constantly and diligently covered. 
From lawgivers so wise, what laws ever proceed 
but wise ones ? But. of all marks of wisdom, 
what (according to the Spanish proverb) more 
abundant or genuine than doubts ? As wisdom 
increases, doubts accordingly multiply. But, as 
there is a time for all things, so is tnere even for 
the removal of doubts : even of lawyers' doubts. 
Beards are also marks of wisdom : yet neither is 
shaving without its use. Too good ever to be al- 
tered, neither this law nor any other can ever be 
too good to be explained, A wise and good pro- 
vision is the provision now in hand; the provision 
which, for the validity of this and that sort of 

» This act is repealed, except as to the co- 
lonies, by 7 W. IV, and 1 Vict, c 26.— f^rf. 



fruit of it. To invalidate the entire will 
would have been one injustice: to invalidate 
the legacy, is another injustice. Thus much 
may indeed be said, — but it is the best that 
can be said, — ^the injustice introduced is less 
than the injustice done away. 

If imposition be at work, what is there 
in the security afforded against it by this 
arrangement, that can be relied upon for pre- 
venting it? The reward for dishonesty, in- 
stead of being held up to view upon the face 
of the will, must be covered up: as, in this 
like all other cases, it is most natural it 
should be. Confidence — a certain measure of 
it — is necessary to all conspiracies. In the 
case of murder, where the contriving head 
engages an executing hand, the stroke, if 
struck, must be struck either before pay- 
ment, or not till afterwards: in the first case, 
the assassin trusts the suborner ; in the other, 
the suborner trusts the assassin. Suppose no 
confidence, an unfair will can no more be set 
up for hire, than a murder can be committed 
from the same motive: suppose confidence, 
an unfair will may be set up as well when 
the legacy is made void, as when it is made 
payable. 

By the act which this act takes upon it- 
self to amend, three subscribing witnesses 
are made necessary. Under these circum- 
stances (forgery out of the case,) no unfair 
will can have been brought into existence, 
without a conspiracy between that number 
of subscribing witnesses. But, in case of a 
set of persons thus linked together by in- 
terest and guilt, what difference can it make 
to them whether a legacy left to a subscrib- 
ing witness is exigible or not exigible? Such 
as are the shares agreed upon, such, in so 
far as the conspirators are true to one another, 
will be the shares respectively received. If, 
when the time comes, the executor or other 
paymaster feels himself disposed to be false 
to his confederates, the circumstance of their 
wages being specified in the form of a legacy, 



will, requires " three or four credible witnesses :" 
but doubts have arisen under it what witnesses 
are to be deemed lepai witnesses: the object of 
the new act is theretore to " avoid" those ooubts; 
or, in other words, to remove them. Such, then, 
was the pretended function of the act: not alte- 
ration, but pure interpretation. ^Vhat is its real 
function? IVot interpretation, but alteration. Mis- 
chief, flagrant mischief, had been experienced : 
the cause of it was, partly the work or the le^ 
lator, the act itself, by which (without any notice 
to testators) witnesses in such a number were ren- 
dered necessary to the validity of a will ; partly 
the work of the judge, by which the testimonroi 
the description of persons most likely to be called 
in to subscribe, had so rashly been excluded. 
What, then, does the act? It puts an end to what 
the judges used to do, and does what it was not 
in their power to do: it receives the testimony 
of the so appointed witness, but deprives him cf 
his legacy. 
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will not prevent his being fiedse to them : if 
he is disposed to be true to them, the cir- 
cumstance of their wages not being specified 
in that form, will not prevent his being true 
to them. The agreement made, and the exe- 
cutor pitched upon, of what use can it be to 
him, or to his accomplices, that the wages of 
their iniquity should be posted up on the face 
of the will? What security, what advantage 
can it be in any shape to any of the conspira- 
tors? The effect would be — what? Not 
to give security to the scheme, but to draw 
suspicion upon it, and endanger the success 
of it. 

Put any case of unfiurness — forgery, ob- 
tainment by compulsion, obtainment by mis- 
representation and fraud; in either case, 
sanity or insanity: — the argument applies 
still with equal force. 

The utility of the provision is, upon this 
view of it, greater in appearance than in 
reality: the roischievousness of it will be 
found greater in reality than in appearance. 

The law of evidence, founded as it has 
been upon the principles that have been dis- 
played, may be considered as a great school 
of injustice, in which nothing but injustice is 
to be learned, and in which every rule and 
maxim it gives birth to, imbibes the original 
taint, and comes out a lesson of injustice. 

Distribution of the bulk of the property — 
donation of minor legacies. Such is the dis- 
tinction, which though nowhere announced 
in words, nor even capable of being marked 
out by any precise boundary lines, is not the 
less perceptible upon the face of the gene- 
rality of wills. By the former, the bulk of 
the property is distributed among the neftrest 
relatives : by the latter, tokens of remem- 
brance are given to persons situated without 
the pale of near relationship — to particular 
friends, to old and &ithful servants. In the 
eyes of unsuspecting probity and uncorrupted 
coomion sense, how natural the association, 
how amiable the reciprocity, that the persons 
pitched upon to receive the token of affection 
should be the persons called upon to accept 
on their parts the honourable charge — ^to ren- 
der on their parts the honourable service. 

After making provision for the domestic 
circle — after taking care of his natural and 
necessary dependents, and mentioning in his 
will, not so much for provision as for honour, 
the most intimate of his friends without the 
circle, and the most confidential of his ser- 
vants, — this, says he to them, addressing 
himself to them in language suited to their 
respective stations — this, says he, is my will, 
and be you my witnesses to it. The testator 
departed, and the will opened, up stands the 
legislator, and says to the family — You see 
the legacies that were intended : do not pay 
them : you need not, unless you choose. Do 
Englishmen in general accept of the offer thus 



made them by their rulers ? I think better 
of them than to suppose it The wages of 
iniquity are held out without ceasing, to cor- 
rupt the people ; but I believe it is but here 
and there that in this instance they are ac- 
cepted. 

On this occasion, as on so many others, the 
iniquity of the law depends in no small degree 
upon the care taken to conceal the knowledge 
of it from the body of the people. Suppose 
the law in this behalf universally known, the 
effect of it would be simply to oblige testa- 
tors to provide themselves with persons that 
are indifferent to their affections, to serve 
them for attesting witnesses : but in &ct it 
is generally unknown ; and thence comes the 
immoral tendency of the provision, as above 
held up to view. 

Persons who set about the &brication of 
false wills — these are the persons who will 
be sure to make themselves masters, as far as 
is in their power, of whatever has been done 
upon the subject by the law. Illiterate they 
cannot be : persons professionally acquainted 
with the law they will ^some of them, tl^ 
head manager at least, wul) probably be : the 
suspicion and anxiety inseparably attached to 
guilt, especially to guilt in this insidious shape, 
will be almost sure to put them upon this in- 
quiry in the first instance. These, then — ^the 
only description of persons against whose dis- 
honesty the expedient is intended as a guard 
— are the very persons on whom it will not 
operate. They know, they knew well enough 
before the act, that a legacy given to any one 
of them would be enough, if not to destroy, 
at any rate to endanger, the whole will. By 
them, care will be taken not to insert any 
such legacy. The persons, the only persons, 
by whom any such legacy was ever likely to 
have been inserted, were real feir testators — 
testators meaning in the simplicity of their 
hearts to bestow these manifestations of kind- 
ness upon their friends, little suspecting that 
the same law which openly professes to give 
effect to a man's will, defeats it by counter- 
determinations, which it suffers to remain se- 
cret ones. 

So much for the practical enactments of 
English law. The nomenclature used by law- 
yers on the subject of deeds and wills, is, in 
many instances, remarkably unhappy: the 
effect of it will naturally be to present erro- 
neous conceptions — at least to all men but 
themselves. 

1. Deliver used instead of declare or re- 
cognise, I deliver this as my act and deed. To 
this belongs the conjugate delivery : the de- 
livery of a deed. But, in common speech, 
a thing that is said to be delivered is un- 
derstood to pass out of the possession of the 
person by whom it is delivered, into the pos- 
session of some other person — the person (if 
there be any determinate person, which i^ 
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what the word seems to imply) to whom it 
is delivered. And such is the import given 
to it by lawyers themselves, in other cases : 
for instance, in the case of an action for goods 
sold and delivered. But, in the case of a deed, 
the instrument does not necessarily pass out 
of the possession of him whose deed it is, and 
by whom it is said to be delivered: it is only 
by accident, if it happens on that occasion to 
be delivered to anybody else ; in particular, 
if at that same time it happens to be delivered 
to any of the other contracting parties. Of 
the word declare, the import is alike known 
to every man who is acquainted with the 
language. It conveys the idea meant to be 
conveyed : it conveys not to any mind any 
idea that is not on this occasion intended to 
be conveyed. 

In the case of a will, the term is particu- 
larly improper. It'is among the characteristic 
properties of this species of instrument, that 
no man has a right to have it delivered to 
him. The most natural and customary, and 
in most instances the most proper person to 
hffve the custody of it, is the testator him- 
self. 

True it is that the word declaration will 
not by itself serve to convey the whole of the 
signification which lawyers have contrived to 
include in the word delivery. This conjugate 
of the word declare, cannot of itself be made 
use of in this sense. In the phrase / declare 
this to be my act and deed, the sense is indeed 
as complete as in the phrase / deliver this as 
my act and deed. But, though the phrase de- 
livery of a deed or will has a known meaning, 
the phrase declaration of a deedorwiU has no 
such meaning. 

2. Publication, used as synonymous to re- 
cognition : publication, instead of authentica- 
tion. In a case where concealment as against 
the public in general, and, in many instances, 
secrecy as towards every individual without 
exception, is a lawful and rational as well as 
a very common object, — publication, a word 
in general use to denote the opposite of con- 
cealment, to put a direct negative on every 
such idea as that of secrecy and conceal- 
ment, is particularly incongruous. An ob- 
ject which (as above mentioned) calls for the 
legislator's care, is the making provision for 
rendering it practicable to a testator to give 
a sufficient authentication to his wiU, at the 
same time that even the fact of his having 
made a will remains a secret to all the world. 
Secret authentication is a term I can, on this 
occasion, make use of without impropriety 
and without scruple. But secret publication f 
Who could be allowed to speidL of secret 
publication? By whom would any such ex- 
pression be endured? 

The word authentication, correct and ex- 
pressive as it is, I would nevertheless have 
avoided, could I have found a more familiar 



one that were equally expressive, to take its 
pUce. Why? For this reason, that it is not 
so familiar as could be vrished. By the bulk 
of the people it would scarce be understood 
without inquiry and explanation. But a word 
which, until explained, may chance to convey 
no idea, is better beyond comparison than a 
word which, to every one who hears it, pre- 
sents a felse one — produces a degree of mis- 
conception such as nothing but long practice 
in the use of an incongruous language will 
enable a man effectually to get the better of. 
For my own part, familiarized as I am with a 
system of nomenclature which seems to have 
had confusion and uncertainty for its object, 
in the present instance I can never get rid of 
the impression without pain and difficulty. 
How much more difficult the task to the 
unlettered peasant, the handicraft, the petty 
shopkeeper ! 

This caution will be apt to appear incon- 
ceivable to a lawyer. But, to a man to whom 
it would be matter of regret and even of 
shame not to be understood, and above all in 
matters of law, nomenclature is no light mat- 
ter. On a man who cares not whether the 
law be understood or no, or who, if he saw to 
the bottom of his own mind, would acknow- 
ledge (as some have done) that it should be 
either not understood or misunderstood by 
the generality of his fellow-subjects, matters 
of this sort sit light and easy. 

3. Execution, instead of recognition. Am- 
biguity and uncertainty, one would think, 
were the very ends in view of jurisprudence. 
She has certainly no dislike to them, nor any 
the smallest desire to get rid of them. Speak- 
ing of a testator, they say he executes his will. 
What then ? Is he the executor of his own 
will ? Not he, any more than the executioner 
of it.* The executor is another person. But 
the executor of the will, — of him is it not also 
said sometimes that he executes it? 

Connected with the verb to execute, is its 
conjugate the substantive execution. Whose 
act, then, is it, that is expressed by'the term 
execution? May it not be the act of the tes- 
tator? May it not fdike be the act of the exe- 
cutor, whose act it can never be in the other 
sense? 

So, again, in the case of a contract. One 
mode of executing it is to authenticate the 
instrument by which the obligations are ex- 



* The executioner of it, without much impro- 
priety, might be termed the lawyer, and his dupe 
the legislator; who, satisfied in his own con- 
science of the fiumess of it, puts it to death, be- 
cause the testator neglected to comply with this 
or that requisition, the existence of which it had 
been rendered impossible for him to be apprized 
of-.the knowledge of which had never travelled 
beyond the breast that hatched it: made, as the 
requisitions of jurisprudence are so often made, 
after the man who is punished for the non-ob« 
servance of them was no longer in existence. 
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pressed ; another way is to fulfil those obli- 
gations. What a nomenclature, in which the 
same word is employed to express the creation 
of an obligation and the annihilation of it I 



CHAPTER VL * 

or PREAPPOINTED EVIDENCE, CONSIDEBED 
AS APPLIED TO LAWS. 

Preappointed evidence having been consi- 
dered (as above) in its application to legalized 
contracts — to those private sorts of laws, in 
the establishment of which the legislator and 
the individuals empowered by him operate in 
conjunction, — we come now to speak of the 
same principle considered in its application to 
laws in the common acceptation of the word ; 
viz. those rules of action, in the establishment 
of which the legislator operates alone. 

Naturally, the consideration of the simple 
object should have preceded that of the com- 
plex. But, by bringing to view the subject 
of legalized contracts in the first instance, an 
object of reference and comparison was set 
up, by which, now that the application of the 
principle to laws is brought upon the carpet, 
suggestions not uninstructive may be afforded. 

Of the four evils, to the prevention of 
which the application of the principle has 
been seen to be capable of being directed in 
the case of legalized contracts, there are two 
— viz. spuriousness and unfairness — to the 
prevention of which, in the case of laws, it 
is in the practice of nations so generally and 
habitually directed, that the application of it 
can scarcely be considered as an object of 
inquiry belonging to the present work. 

There remain two other evils ; viz. non- 
notoriety with respect to existence, and un- 
certainty with respect to import. Happy the 
lot of mankind — much happier than, in Eng- 
land more especially, it is in a way speedily 
to be — if, for the defence of the community 
against these crying mischiefs, the principle 
of preappointed evidence had received the 
all-embracing application it is capable of, or 
even a degree of application equal in extent 
to that which it has received in the case of 
contracts. 

In the case of a contract, scription, consi- 
dered in the character of a security against 
non-notoriety in respect to the existence of 
the ccmtract and uncertainty as to its import, 
suggests itself naturally to individual reason ; 
and would, by individual reason, be, in an 
extensive degree, even without the interven- 
tion of legislative authority, adopted. 

When 5ie practice of the art of writing had 
begun to be to a certain degree general, in 
such sort that any factitious demand for ser- 
vice in this line seemed no longer in danger 
of not being followed by supply, — the legis- 
lator was, with few or no exceptions, among 



the civilized or civilizing nations of Europe, 
seen to interpose bis authority : converting 
into a legal obligation a precaution to which, 
till then, had belonged no other origin than 
individual prudence. 

In the instance of individuals, this precau- 
tion, in so fiu: as freely adopted, had for its 
manifest and indisputable final cause, the pre- 
vention of those evils. But on the part of the 
legislator, — at any rate on the part of those 
by whose counsels the hand of the legisla- 
tor was on this occasion put in motion and 
guided, — this precaution had no such final 
cause. 

The class of persons by whose counsels the 
hand of the legislator was at that time, and 
in general, throughout -the civilized part of 
the world, continues to be, guided, were and 
are professional lawyers : men who, whether 
in their original character of advocates, or in 
their subs^quential and superior character of 
judges, were and are, under the influence of 
the fee-gathering principle, knit together into 
a compact body by the strongest and most 
indissoluble ties — by one common interest, 
impelling them in a direction in almost evA'y 
turn opposite to the interest of the commu- 
nity over which they rule, and which they 
profess to serve. 

Individuals, in the use spontaneously made 
of writing, had of course (as above mentioned) 
for their object and final cause, the preven- 
tion of the evils above mentioned ; viz. non^ 
notoriety (including oblivion) in regard to the 
existence of the contract, and uncertainty in 
regard to the import and effect of it. 

Lawyers, the persons by whose counsels 
the hand of the legislator was guided, had 
not, — in the nature of man they could not 
have had, — any such object. Their object 
was, the making of power, influence, and pro- 
fit for themselves ; i. e. the making of business 
— in their case the natural, and naturally 
the sole, parent of that amiable progeny. So 
accordingly they ordered matters, that what 
they had ordained to be written, none but a 
lawyer could be supposed to be, indeed scarce 
any could be, competent to write. 

Had the prevention of those evils — or of 
any evils other than the only one to which, 
in their situation, it was in the nature of man 
that their sensitive Acuity should be sen- 
sible, viz. insufficiency of business — been in 
their wishes and endeavours, — the anxiety 
thus manifested by them to see those same 
evils prevented, in so far as liable to have 
place in the case of those expressions of will 
in the formation of which the individual and 
the legislator were acting in conjunction, 
would have applied itself, and with equal 
force, to all those expressions of the will, in 
the formation of which the legislator (by him- 
self, or his subordinates and substitutes the 
judges) acts alone. 
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But, in regard to the rule of action, by 
whomtoever framed, the real object has ever 
been (what, under such circumstances, it ne- 
ver can cease to be) not the prevention of 
uncertainty, but the increase* of it. Hence 
it is, that, throughout the sphere of their in- 
fluence, but nowhere with so much zeal and 
success as under the British constitution (un- 
der which their influence has by a concur- 
rence of ^uses been rendered in a peculiar 
degree extensive and irresistible,) — it has 
been a rule of conduct with the legislature 
to leave the rule of other men's action in a 
state of as complete uncertainty, or rather 
inscrutability and non-existence, as possible. 

Instead of declaring, himself, what, on each 
part of the field of his authority, his will is« 
the course which, under the direction of these 
his treacherous guides, he has so assiduously 
pursued, has been to abstain from making 
known his will, or so much as forming one. 

Everywhere (but nowhere among civilized 
men so completely as in Great Britain,) he 
has given up his subjects to the tormentors : 
he has given them up to be tormented with- 
out mercy, and in all imaginable ways, for 
non-compliance with a will which it has been 
the care of the tormentors should never be 
declared, nor so much as formed: tormented 
for non-compliance, where compliance was 
and is (having been studiously and effectually 
caused to be so) impossible. 

Not but that there has all along been a 
pretended rule of action — a pretence for vex- 
ation and pillage never wanting. But this pre- 
tended rule of action, what has it been — what 
is it ? A mere phantom — a figment of the im- 
agination ; in the composition of which the 
legislator himself, whose will it is pretended 
to be, has never had any the smallest share. 

Dragged under the rod (though, where any- 
thing is to be got by exduding him, neither 
compelled nor suffered to come into the pre- 
sence) of one of these lawyers or companies 
of lawyers, — a man is in one or other way 
vexed, and always by them and for their 
benefit, on pretence of his not having done 
something which he was never commanded 
to do, or having done something which he 
never was commanded not to do. Under the 
name of punishment, or under some other 
name, he is thus vexed : and, from such ob- 
servation as men cannot be prevented from 
taking of the individual case in which the man 
is thus vexed, other men are left to frame to 
themselves, as they can, the conception of a 
law or rule of law : a rule or law completely 
imaginary, not framed by the legislator, nor 
so much as by the immediate author of the 
vexation, the judge : an imaginary law, such 
as, had it been real, might have warranted 
the decision under and by virtue of which he 
is thus vexed. 

Where the rule of action is in the form of 



common law, tiiere is no such thing, properly 
speaking, as a law, a general law : there is no 
such tUng as any act of the legislator, any 
expression of the will of the legislator, in the 
case. The judge, to warrant his proceeding, 
is forced to have recourse to fiction — to feign 
the existence of a law, and, upon the ground 
of this imaginary law, to proceed as if it were 
a real one. He takes a survey of the cases 
that present themselves as bearing the closest 
analogy to the particular case in hand ; be 
observes the decisions that have been pro- 
nounced by judges, by himself, his colleagues, 
or their predecessors, on the occasion of those 
cases ; he considers with himself what the 
tenor or purport of a law would have been, 
supposing a law, a real law, made in terms 
such as would have warranted the decisions 
that (as above) he finds to have been pro- 
nounced, together with the decision ' which, 
in the case in question, he proposes to him- 
self (on the presumption of its conformity to 
the general complexion of those decisions) to 
pronounce ; and, upon this feigned law, the 
work of his own imagination, he passes judg- 
ment as if it were a real one. 

Ask them in what words this pretended 
will stands expressed: — no answer; for an- 
swer is impossible. 

Ask them at what time, in what place, it 
was formed and expressed : — still the same 
necessary silence. 

Ask them by whom made or by whom ex- 
pressed : — either silence or stark falsehood. 
Was it by them, or any of them ? God forbid I 
they know their duty better : their bounden 
duty, their only right, is, not to make law, but 
declare it. Declare what ? Declare that to 
have been made, which to their own perfect 
knowledge never was made? Give their own 
fictions, their own interest-begotten fiilse- 
hoods, for realities ? 

NuiUit lea verbist d ntiAo, wuUibif nunqumn. 
Law, in no words— by no one— never— made. 

Such is the phantom, the god of their own 
making, to which, under the eye of a con- 
niving legislator, they compel obedience, or 
rather submission, on the part of his subjects ; 
and in the name of which those too-patient 
subjects suflTer themselves to be tormented, 
as if it were of flesh and blood. This is that 
idol, so inde&tigably bedaubed with praise, in 
comparison with vdiich all other praise is cold : 
— the wisdom of ages — the perfection of rea- 
son — that of which reason is the life. 

Well might they cause it to be ordained, 
that contracts (those declarations of individual 
will to which they profess to give binding 
force) should be in writing, and thence pro- 
vided with determinate assemblages of words 
for the expression of them : since, whatever 
degree of certainty might have been pro- 
duced by those portions of written law, is 
obliterated by the patches of this species of. 
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unwritten unformed law, with which they are 
everywhere overlaid. The contract, which 
forms tlie apparent and pretended rule of 
action, is visible : but the practice, or con- 
jectural rule of law, by which it will be found 
to have been annulled, or misinterpreted, or 
interpreted away, is not visible ; nor can the 
effect of it be known, till, after the substance 
of the parties has been consumed in litigation, 
the existence of this rule is declared, that is 
to say, the rule is made, by the judge. 

Thus it is, that, by requiring contracts to 
be in writing, they have thrown profit into 
their own hands. Had certainty been pro- 
duced, their mass of profit would have been 
diminished. If, under such strong induce- 
ment to -the contrary, certainty had been 
given by one branch of the partnership to the 
contract as it stood upon the fiice of its own 
words, that certainty would by another, the 
higher banch of that same partnership, be 
overruled and done away : by dint of nulli- 
ties, seconded by a set of mutually conflicting 
and universally flexible rules of interpretation 
or construction, as they are called, and other 
unpromulgated, and unenacted, and spurious 
laws, of the same fimtastic fiibric: laws, which 
are neither laws of nullification nor laws of 
interpretation. 

By notification of contracts themselves, no- 
thing effectual is done — no security afforded, 
any further than as the effect which those 
contracts will have, is made known. But 
the effect of those contracts can no further 
be made known, than in so for as, in effect, 
and (to that end) in tenor, those rules are 
made known, by which the effect of the con- 
tracts is obliterated or transmuted. 

But, by causing the tenor of these rules 
(that is to say, of any rules that have been 
or could be firamed and settled in relation to 
the subject) to be consigned to determinate 
assemblages of words, — and thus, in manner 
as above proposed, or in any other manner, 
brought home, on the occasions which call 
for their being acted under, to the mind of 
those whose lot in life is made to rest upon 
them ; by any such course, the real object 
of the'whole system would, to so wide an 
extent, be counteracted and defeated: and 
hence it is, that as well those as any other 
arrangements, the effect of which would be 
to render knowledge possible, where igno- 
rance has been made fatal, will, till they are 
accomplished (should it be their lot ever to 
be accomplished,) be reprobated, and pro- 
nounced (as everything that is good ever has 
been, and ever moII be, by those to whose 
sinister interests, and interest-begotten pre- 
judices, its aspect is unfiivourable) to be 
theoretical, and speculative, and visionary, and 
mischievous, and impracticable. 

When, by proper authority (by the autho- 
rity of the legislator,) a law is abrogated, t— . 



the fact of its abrogation is no more exposed 
to doubt than the fact of its enactment : the 
same evidence, the same preappointed evi- 
dence, that serves for the establishment of 
the one fiict, serves for the establishment of 
the other. 

When, by improper, by usurped authority 
— by the authority of the sworn servant of 
the legislator, the judge, overruling and con- 
temning the authority of his master — any 
such power is exercised, — confusion, confu- 
sion ever delightfid and profitable to the au- 
thors of it, is the consequence. 

By some compiler or copyist of statutes, 
the date of whose labour stands antecedent 
to the invention of printings laws anterior to 
the reign of Henry III. were (at whose, if at 
any one's, suggestion, or by what authority, 
is now undiscoverable) omitted. By this man, 
whoever he was, all those ancient laws were 
abrogated in the lump — abrogated, to use 
the language of Scotch law, by desuetude. 

But desuetude is not a person, a legislator 
by whom laws can be abrogated : abrogated 
on pretence of desuetude, a law cannot but 
have been abrogated by the judge. 

In Scotland, the expression of the will of 
the legitimate legislator is thus abrogated — 
abrogated ad libitum, by the judge, the Court 
of Session: abrogated, in virtue (it should 
seem) of what in Latin they call their nobile 
offidum, — in English, the right, the avowed 
right, of doing what they please. 

If in England this right has been no less 
constantly, and to a still greater extent, ex- 
ercised, and by corresponding authority, it 
has never been avowed ; it has as constantly 
been all the while disavowed and disclaimed. 



CHAPTER VIL 

OF PUBLIC OFripES AT LARGE, CONSIDERED 
AS REPOSITORIES AND SOURCES OF PREAP- 
POINTED EVIDENCE.* 

§ 1. Official evidence, what — Topics for 
discussion. 
In respect of the operation performed in exe- 
cution of the functions, powers, and duties, 
for the execution of which the office was es- 
tablished, or is kept on foot, and the facts, 
or alleged facts, on which these operations 
are grounded, — every office (be its functions, 
powers, and duties, what they may) may be 
considered as a repository or source of pre- 
appointed evidence ; it being among the ob- 
jects in view in the institution of the office, 
that, as the fiu:ts come into existence or un- 
der review, the remembrance of them should 
be preserved. 

Such was the advantage derivable and de- 

• See the author's further remarks on this 
subject in the Introduction to the Rationale of 
Evidence^ Chap. XVI. supra^ p. 72. 
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rived to justice, in some measure, from official 
situations ; even in those times of intellectual 
darkness, in which, even among persons con- 
stituted in authority, the practice of the art 
of writing was not in universal use.* 

But, by the extension which that master 
art has acquired, especially after the aid it 
has received from the operations of the press, 
whatever use may in this shape be derivable 
from the several public offices, has received 
in point of extent a prodigious increase. 

In respect of the several legally-operative, 
or in any other point of view useful and im- 
portant, hdn, in this manner (whether with 
or without design) more or less effectually 
secured against oblivion, against concealment, 
and misrepresentation, — so ^ as these de- 
sirable effects are actually produced, so &r 
all is well : that which is done coincides pro 
tanto with that which ought to be done ; and, 
on this part of the field of legislation, nothing 
remains to be done by the legislator himself^ 
or heard by him from any other quarter in 
the way of suggestion or advice. 

But, in whatever degree, under the govern- 
ment of each country, it may happen to those 
several important objects to be actually and 
habitually accomplished, some considerations 
may be brought to view, which as yet will 
not be found sdtogether undeserving of notice, 
and which may be ranged under the following 
heads; viz. — 

1. Uses derived or derivable from the 
masses of pre-appointed evidence, of which 
the several public offices are, or might con- 
veniently be, rendered the repositories or the 
sources. 

2. By what considerations a just estimate 
may be formed of the degree of verity or 
trustworthiness of the evidence thus afforded. 

3. By what means the verity of the state- 



* In the official establishment of the city of 
London there exists still one officer, the remem~ 
brancerj whose principal if not sole function ori- 
ginally consisted in the preserving in his memory 
the remembrance of such facts as it might hap- 
pen to the city, in its corporate capacity, to have 
a special interest in bringing to view, especially 
in presenting to the cognizance of the superior 
authorities. 

When the practice of the act of writing, though 
not unknown, was still comparatively rare, print- 
ing not as yet invented, such was the importance 
attributed to that branch of learned industry, that 
the bare custody of the fruits of it constituted an 
office, to which the judicial constituted but an 
appendage. In proof of this, note the name of 
recorder, by which the principal local and per. 
manent jud^e is designated in some of the prin- 
cipal towns m England, the metropolis included ; 
and the name of master {pnginBiXlyclerkJofthe 
rolls, the sole appdlation of the Equity-Court- 
judge, whose jurisdiction, though subordinate to, 
wants little of being co-extensive with, the judi- 
cial authority of the Lord High Chancellor, the 
highest amongst the English judges. 



ments or narrations thus delivered, may most 
effectually be secured. 

4. By what means the quantity of true and 
instructive evidence obtainable from these 
repositories or sources, may, upon terms of 
the greatest, and that preponderant, advan- 
tage, be increased: with preponderant ad- 
vantage, reference being made to the several 
ends of justice, as well as to the sources de- 
rivable from the several departments of go- 
vernment, to which the offices in question 
respectively belong. 

§ 2. Uses dertvable from official evidence. 

^ Considered in the most general point of 
view, the evidence furnished by the several 
public offices, and (in virtue of the evidence 
so furnished) the institution of those offices 
themselves, may be seen at first glance to be, 
in two distinguishable ways, conducive to the 
ends of justice, and in particular to the sup- 
port of the rights and obligations established 
or meant to be established by the law. 

1. By means of evidence of that description, 
a multitude of fiicts, of which, on different 
accounts, men are concerned to be informed, 
and, in particular, &cts of the legally opera- 
tive class, are preserved from oblivion and 
concealment: — fiicts of which the remem- 
brance would not otherwise be preserved. 

2. The statements or narrations of which 
the matter of this official body of evidence is 
composed, present, under certain conditions, 
in virtue of the situation from which they 
issue, or into which they have been received, 
a degree of trustworthiness — a title to cre- 
dence — beyond what could reasonably be 
looked for on the part of so many statements 
or narrations to the same effect, if issuing 
from so many individuals taken at large. 

More evidence, and that better : — such, 
in five words, are Utie advantages or uses 
derived from official situations, considered, in 
the most general point of view, in the cha- 
racter of sources or repositories of evidence. 

Contemplating now in a nearer point of 
view the uses derivable from preappointed 
evidence of this description, we shall find 
one and the same ardde or mass of evidence 
useful in that character to different persons, 
in as many different ways. 

In the carrying on of the various operations 
included in the aggregate term government, 
it will frequently happen that the knowledge 
of the same event or state of things shall be 
necessary to different functionaries, acting in 
so many different departments of government. 
Thus it is that the same article or mass of 
official evidence is applicable to divers uses, 
correspondent to the different departments to 
the business of which the knowledge of the 
fact evidenced by it is subservient. 

Take, then, any government office what- 
soever : the written evidence of which that 
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office is the repository, and even the testi- 
monial evidence of which it may eventually 
be the source, — that is, each or any article, 
or competent mass of it, — will be found sus- 
ceptible of a variety of appropriate uses, some 
direct and constant, others collateral, and, 
comparatively speaking, indirect. 

By the term direct uses, may be understood 
such uses and purposes to which the receipt 
and conservation of the evidence in question 
cannot but have been directed : the know- 
ledge of the facts thus evidenced being neces- 
sary to the due performance of the operations, 
for the performance of which the office in 
question was instituted and established. 

What follows concerns the collateral uses, 
to which it may happen to one and the same 
article of evidence — official evidence — to be 
applicable. 

Suppose, on the occasion of a suit (non- 
penal or penal) instituted, or in a way to be 
instituted, between any two or more parties, 
this or that matter of fact requiring to be 
proved or disproved, whether in the character 
of a principal fact, or in that of an eviden- 
tiary fact. Evidence of this fact is afforded 
by the books kept in and for the purposes of 
the office ; or by the testimony of some per- 
son to whose knowledge, in virtue of the si- 
tuation occupied by him in that office, the 
fact in question happened to present itself. 
Here we have one sort of collateral use de- 
rivable from the body of preappointed evi- 
dence, of which the particular office in question 
is the repository or the source. 

The sort of collateral use thus capable of 
being derived from any article of official evi- 
dence, may be termed iU judicial use. 

The books of the English office (for ex- 
ample) called the Navy Office or Navy Board, 
have for their direct object the recordation 
of such fiM;ts to which it may happen to re- 
quire to be present to the mind of this or 
that official person employed in giving ex- 
istence and direction to that part of the 
national force, in all its several shapes, which 
has the sea for its field of action. But, in the 
discharge of this function, it has happened 
to the persons under whose charge some of 
the books belonging to that office have been 
placed, to make entry of the deaths of persons 
of certain descriptions, who, while living, 
entered into the composition of that force. 

Again ; in official situations, as in all other 
situations, men are liable to misconduct them- 
selves. Suppose in any such office — in a 
word, in any office whatsoever — an act of 
transgression committed, or supposed to be 
committed, by any officer belonging to it : — 
on the question, whether the act in question 
has been committed by the official person in 
question ; or on the question, whether such 
act, if committed, is an act of transgression ; 
recourse is had to the evidence furnished by 



the books kept, or papers received and pre- 
served, for the purpose of the direct business 
of the office. Evidence thus applied, having 
evidently a double use, presents itself under a 
sort of mixed character. If the transgression, 
or supposed misconduct, is such as, for the 
prevention of it in future, and for the ren- 
dering due satis&ction for the past, requires 
not the interference of any public functionary 
other than the chief of the department to 
which the office in question belongs, — the use 
then made of it inay be considered as coming 
under the description of the direct use : and 
the functionary to whom it is of use, and to 
the discharge of whose functions it is subser- 
vient, is no other than the administrator — 
I.e. the chief of the department for the use 
of which the article in question has been pro- 
duced, or received and preserved.* 

In this same case, suppose the gravity of the 
transgression, in the eyes of those to whom 
it belongs to pronounce, to be such as to call 
for a prosecution — non-penal, for the mere 
recovery of the money so diverted into an 
improper channel — or penal, for the punish- 
ment of him by whose transgression it was 
thus diverted : — the evidence, which before 
was evidence for the use of the administrator 
only, is now become evidence for the use of 
the judge. 

Suppose that-, in consideration of some such 
instances of transgression already committed 
(as above supposed,) or in contemplation of 
any such instances of transgression as being 
liable to happen for want of proper checks 
and safeguards, it occurs to the legislator to 
call for the production of the books of the de- 
partment in question, in the view of observ- 
ing upon what principle, and in what mode, 
the operations of that department are carried 
on and recorded : — here, in the person of the 
legislator, we have another functicmary — ^the 
legislator, to whose use, in such his character, 
the same article or mass of evidenoe may 
happen to be found subservient. 

The sort of collateral use thus capable of 
being derived from any article of official evi- 
dence, may be termed the statistic use.f 



* Thus, suppose an office belonging to the de- 
partment of finance. An officer causes or permits 
the money lyin^ at the disposal of the office to 
be api^ed to his own use, or to some other use 
not comprised in the number of the uses to which 
it was destined. From the same books, by which, 
had the application made of the money been pro- 
per, evidence of such proper application would 
have been presented, — evidence of the improper 
application in question may be dedudble. 

i* Of the official evidence of which the several 
public offices are the repositories or sources, die 
statistic use, as above described, is every now and 
then made, underthe British constitution (though 
not to a degree of extent or constancy nearly suf- 
ficient,) by committees of one or other House of 
Parliament. Of this use, the operations of the 
House of Commons finance committee, of the 
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§ 3. Sources of trustworthiness and untnist- 
worthmess in the case qf official evidence. 

In point of trustworthiness, whatever su- 
periority can be possessed by officia. evidence 
considered as such, presents itself as stand- 
ing upon one or other of two distinguishable 
foundations : — 

1. Pre-eminent responsibility : a degree of 
responsibility beyond what is to be found in 
the situation of the majority of the members 
of the community taken at large. In pro- 
portion to the value of the office — of what- 
soever elements that value may be composed 
— emolument, power, and dignity (the effi- 
cient cause of the respect habitually paid to 
the possessor of the office, as such, by the 
community at large ;) — in proportion to the 
magnitude of that value, in all those shapes 
taken together, the man in office has so much 
more to lose (t. e, that he is capable of losing) 
than the man not in office : so much, by the 
loss of which he is capable of being subjected 
to a species and quantity of punishment, to 
which an individual at large cannot be sub- 
jected. 

2. Presumable impartiality : — of the situa- 
tion in which a man is placed by the posses- 
sion of the office, the effect (it is supposed) 
being such as to place him out of the reach of 
those self-regarding and other interests, to the 
sinister influence of which, the testimony of 
an individual taken at large stands exposed. 

Of responsibility, in the sense above ex- 
plained, the influence, in the character of an 
efficient cause of, or security for, trustwor- 
thiness in testimony, and in particular in case 
of official testimony, seems out of dispute. 

But, from the efficiency of that influence in 
the character in question, the same situation 
affords drawbacks, and those of no mean ac- 
count, the neglect of which would be produc- 
tive of much error in practice. 

1. Employed in the sense above explained, 
responsibility — the term responsibility — may 
be said to be understood in its beneficial sense : 
in the sense in which, so far as it has place, 
its operation is purely beneficial to the indi- 
vidual in whom the quality of responsibility 
is considered as inhering. But in this sense 
responsibility on the part of any person is no 
otherwise contributory to the trustworthiness 
of his testimony, than in as far as he is also 
responsible in what may be termed its bur- 
thensome sense : a sense extremely different 
from the other, though so habitually con- 
founded with it under the same appeUative. 
It is only in so far as in case of transgression 
he is liable to lose — actually liable, and 
eventually subject, to the burthen of loss, or 
to the bearing of a burthen in some other 



years 1797 and 1798, affords the most extensive 
and efficient exemplification that is to be found 
in the history of the British or any other nation. 



shape, — that a man's having more, by the 
loss of which, if lost, he woiUd be a sufferer, 
affords any reason for regarding his testimony 
as superior in point of trustworthiness to that 
of one who has not so much to lose. 

In point of magnitude (i. e, possible magni- 
tude,) the value of the eventual suffering, of 
which the responsibility and consequent se- 
curity is composed, is increased : but, in point 
of probability, it may be diminished. 

The existence of responsibility in this its 
burthensome sense being a causa sine qud non 
to the efficiency and utility of its influence, 
in the respect in question, in its beneficial 
sense, — the cataes by which a deficiency of it 
in its burthensome sense is liable to be pro- 
duced, present a claim to notice. 

I. Superior and unamenable power. If, in 
the case of incorrectness or prejudicial in- 
completeness on the part of his testimony, 
the situation of the official person in question 
be such as to place him out of the reach of 
punishment in any shape, — the security af- 
forded by his responsibility, in the beneficial 
sense of the word, amounts to nothing. In- 
stead of being less, he is more apt to trans- 
gress in this way, than an individual taken at 
large. Examples are too prominent to need 
mentioning.* 

In this tase, the beneficial influence of 
eventual punishment is done away, because, 
even supposing detection performed, and 
transgression manifest, punishment will not 
follow. 

But, in a situation of the kind in question, 
whether the application of punishment in case 
of detection be or be not obstructed, detection 
itself is apt to be prevented or obstructed. 



* Hence, in a constitution such as the British, 
the danger attendant on placing in any situation 
of extensive power a person too nearlv allied to 
the crown : the jus nocendi^ which, by die ne- 
cessity of onerously responsible co-operators, has 
been taken away from the monardi himself, is 
thus conferred upon his relative. 

In the reign or Queen Anne, the husband of 
the monarch was conunander-in-chief of the na- 
val force : in the burthensome sense, the domestic 
superior of the irresponsible monarch could not, 
practically speaking, be considered as responsible. 
But to his office a council was attached; in such 
sort that the power exercised by him was in fact 
exercised in and by a board— a board, of which 
the members were not in the onerous sense irre- 
sponsible, their responsibility beine in Uiis board 
not destroyed, nor otherwise weakened than in 
as far as, m every board acting on the ordinary 
terms, responsibility is weakened. 

Other arcumstances contributed, moreover, in 
this instance^ to lessen ^e inconvenience. Being 
a foreigner, little acquainted with the state of per- 
sons and tilings in England, the Danish pnnce 
was in that respect the less disposed to apply to 
the business with an independent and peremptory 
will; while the mildness of his temper, as well 
as of that of his august consort, concurred in pro- 
moting the same salutary result. 
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When the operation is thus exempt from 
danger, lies are a sort of article, which who- 
soever, having power, conceives it worth his 
while to bespeak, may command in any quan- 
tity, as well as (subject to the condition of 
security against detection, as above) of any 
quality, he can desire. Be the proposition 
what it will, so that in a competent propor- 
tion the matter of reward be attached to the 
act of signing it, it can never want for signa- 
tures. And, in such case, what is really the 
fact of which the signature affords the proof? 
Not that the subscriber really believes the 
supposed fact which by his signature he de- 
clares himself to believe ; but that in some 
shape or other he has been paid, or expects 
to be paid, for writing it. 

In this case, — so far as the responsibility, 
m the beneficial sense of the word, is the 
result of the emolument, power, or dignity 
attached to the office, — the higher the degree 
of the responsibility, the more completely is 
it destructive of the trustworthiness of the 
office, in regard to the statement or declara- 
tion thus made : since the more a man has to 
gain by falsehood (the force of the tutelary, 
the mendacity-restraining motives, being the 
same in both cases,) the more likely he is to 
commit it. 

Take any given mass of absurdity, how- 
soever palpable: — a man who would not by 
his signature declare his belief in it for £14 
a-year, would with great readiness do so for 
£14,000, were it only for the sake of the 
abundance of good which it would be in his 
power to do with it. 

2. If, in the particular instance in question, 
in case of incorrectness or incompleteness on 
the part of the statement, the existence of 
such cause of deception be unknown — un- 
known to every one but him whose statement 
it is, — the influence of his situation, on the 
occasion in question, in the character of a 
cause of trustworthiness, may be set down as 
equal to 0. 

In this case are all statements concerning 
any of those self-regarding psychological facts, 
in regard to which, in case of falsehood, the 
falsehood finds no physical fact so connected 
with it as to contradict and disprove it. Take, 
for example, a declaration of opinion or belief. 
No absurdity can imagination itself figure to 
itself greater than many a one in which many 
a man has declared his belief, and (so far as 
can be inferred from his actions) even with 
sincerity and truth. The absurdity of the 
fact, or rather of the proposition, not being 
capable of affording any conclusive evidence 
of the mendacity of the assertion whereby a 
man declares his belief of it; hence it is, that, 
so far as the absurdity of the prejudice is a 
proof of the falsity of the proposition whereby 
a belief in it is asserted, there is no propo- 
sition so absurd, no proposition so palpably 



false, in which — in office as well as out of 
office — in the highest, and in the beneficial 
sense the most responsible offices, as well as 
in the lowest and least responsible ones — 
the legislator may not make sure of causing 
belief to be declared, by any number of per- 
sons from whom the extraction of declarations 
of this sort is regarded by him as conducive 
to the ends which he has in view. 

The words by which the declaration itself 
is expressed — and, moreover, the fact that 
it is by the individual in question that such 
declaration has been made — may be in any 
degree notorious, known to every member of 
the community without exception ; yet still 
the abstruseness of the subject, howsoever pro- 
duced, whether by the nature of the subject 
or by human artifice, may, in case of &lsity, 
afford such a degree of security against de- 
tection, and thence against responsibility in 
the burthensome sense, as shall be sufficient 
to do away in a great proportion, if not alto- 
gether, whatever degree of security for trust- 
worthiness may stand attached to the office 
on the score of responsibility in the beneficial 
sense. 

Scarce a day passes in which, in the ordi- 
nary course of business — that is, of the fee- 
gathering husbandry — an English judge, of 
the learned and superior class on which that 
official title is in a manner exclusively be- 
stowed, does not, by his signature or by his 
connivance, give utterance and currency to 
falsehoods in abundance : but, except to those 
who are either in the habit or the expecta- 
tion of deriving profit from the same source, 
either the fact of the falsity is unknown, or, 
in consequence of the deception that has been 
practised upon them, men have been taught 
to look upon such falsehood as being either 
necessary, or in some unknown way or other 
conducive, to the attainment of the ends of 
justice. 

3. Aggregation of a number of colleagues 
in office in such manner as to constitute a 
body corporate, or board. 

Superiority of power, and non-notoriety of 
the falsity of the statement made, or (what 
comes to the same thing) of the part taken by 
the official person in question in the making 
of such £ilse statement, have already been 
mentioned as two circumstances, each of them 
having its separate operation in the character 
of a drawback on that degree of superordinary 
trustworthiness which has the official situa- 
tion for its source or efficient cause. 

By the junction made of the individual in 
question with others in a board, both these 
drawbacks are made to centre in the same 
person. To the power derived from his own 
situation, each member of the corporate body 
or board adds the power derived from the 
situation and connexions of his several col- 
leagues. A board is thus a rampart of defence. 
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behind which each of its members finds a place 
of security against all attacks of the nature 
of those of which responsibility in the bur- 
thensome sense is the result. Bandied to and 
fro amongst a number of individuals, on no 
one of whom it can fasten to the exclusion of 
the rest, the disrepute (whatever it be) which 
in the case in question, were it the case of a 
single individual, would attach itself to the 
falsity, remains in the present case in a state 
of suspense, not being able to find any one of 
them to fix upon. To each of the members 
which compose it, it is the nature of a board 
to. serve as a screen from responsibility in the 
burthensome sense — a screen from whatever 
punishment or disrepute is, in the case in 
question, meant, or pretended to be meant, 
to be attributed to transgression : to trans- 
gression, as in other shapes at large, so in the 
shape of falsehood — the only shape in which 
it comes in question here. 

By the want of responsibility in the bur- 
thensome sense, attached to the essence of a 
board, inferiorityinsteadof superiority in point 
of trustworthiness may be attached, not only 
to such statements in the delivery of which 
the members of the board speak in the cha- 
racter of percipient witnesses, but to state- 
ments which, having been delivered in the 
like character by officers subject to the au- 
thority of the board, receive from the board 
an attestation of verity, express or virtual, in 
the way of discourse or in the way of deport- 
ment; viz. by being acted upon by the board 
as if believed to be true. 

In any such subordinate situation, falsehood 
and misrepresentation may be produced by 
sinister interest, not only in a pecuniary shape, 
but in the shape of indolence or love of ease : 
and not only, as above, by a vicious state of 
the will, but by a weak or vicious state of 
the intellectual faculties : particularly where 
the business of the office is of such a nature, 
that the statements and representations made 
by such subordinates *are such as come under 
the denomination of scientific evidence. 

In political administration, a board, in con- 
tradistinction to individual management, is an 
invention which, throughout the sphere of its 
authority, has for its properties and effects the 
securing transgression against punishment, the 
depriving merit of its reward, the extinction 
of emulation and consequent exertion, the 
perpetuation of incapacity, indolence, and ne- 
gligence — in a word, of misconduct in every 
shape imaginable : and this not so much on 
the part of the members of the board itself, 
which by the prominence. of its situation en- 
gages in some measure the public eye, as on 
the part of the subordinate functionaries; 
whose functions, while they have little to 
attract the eye of the public, have much to 
repel it, and who are the less looked after by 
the public, in proportion as they are supposed 



to be well looked after by their superiors at 
the board. 

The tendency of the sort of institution in 
question to produce misconduct in any other 
shape than that of falsehood and misrepresen- 
tation, belongs not to the present purpose. 
But, this chapter having among its objects the 
showing how to form a just estimate of the 
trustworthiness of official evidence, and how 
to render it more trustworthy than it has been 
found to be in practice, it became a necessary 
task to inquire by what causes its experienced 
deficiency in point of trustworthiness is pro- 
duced : and among these causes, one of the ' 
most efficient was found to be, the artificial 
union thus effected among thehighest stationed 
of the hands by which the business of office 
is performed ; viz. in respect of the deficiency 
thence resulting in point of responsibility, 
taken in the burthensome sense.* 

So much for the drawbacks from the supe- 
rior trustworthiness supposed to be attached 
to official evidence on the ground of responsi- 
bility. Remains to be estimated the amount 
of the superior trustworthiness supposed to 
be attached to it on the ground of presumable 
impartiality. 

Supposing the impartiality perfect, and the 
existence of this important though negative 
quality out of doubt, the trustworthiness of 
the evidence, in so far as depends upon the 
state of the moral fiiculties of him whose 
statement it exhibits, is beyond dispute. 

In the case of official evidence, it is no un- 
common case for the testimony, so fiir as de- 
pends upon impartiality, to be in this perfect 
state. In the case where the purpose to which 
the evidence is applied is a judicial purpose, 
be the office what it may, this impartiality 
may, it should seem, be stated as the natural 
state of things. In an official book an entry 
is supposed to have been made of the birtb of 
the plaintiff, or the marriage or death of one 
under whom he claims. It can only be in 
consequence of some comparatively rare ac- 
cident, if the keeper of the official book was, 
at the time in question, exposed to the in- 
fluence of any interest by which he could have 
been so much as excited to suppress an entry 



* It would be an error, if, from what is said 
above, a conclusion were rormed that there exists 
not any case in which government by bodies cor- 
porate or boards can be conducive to the legiti- 
mate ends of government Where, in the conduct 
of the business of the department, neither extra- 
ordinary talent nor extraordinary exertion are ne- 
cessary, — as where money is to be received, kept, 
and given out, according to directions given ojf 
other hands,— at the same time that misapplica- 
tion of the money, if attempted, would be mani- 
fest, or easiljr detected, — there the force of the 
objections which apply to it in other cases is either 
done away alto^etner, or much diminished: and 
in so far as division of power is necessary to good 
government, the institution is indispensable. 
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to the effect in question — to insert an entry 
totally false — or, in the description given of 
the fact in question, to insert a circumstance 
known by him who inserts it to be fidse : and 
80 in regard to an entry supposed to have been 
made in this or that book belonging to this 
or that judicial office; an entry, for exam- 
ple, of a judicial incidental order supposed to 
have been made, or final judgment supposed 
to have been pronounced. Impartiality is, in 
a case of this sort, the ordinary and probable 
state of the mind of the official narrating wit- 
ness. Why ? For this, amongst other reasons, 
viz. that, at the time at which the entry is 
or ought to be made, the application which 
eventually comes to be made of the evidence 
to the judicial purpose in question (whether 
it bears, when it does take place, any relation 
or not to his interest) cannot be so much as 
present to his mind. 

But this quality, though a natural accom- 
paniment of official evidence, is not a neces- 
sary one : and it would be a mischievous error, 
if, because in ninety-nine instances out of one 
hundred, the application of the securities for 
correctness and completeness is unnecessary, 
in the hundredth in which it is necessary it 
should, by any such general conception of 
superior trustworthiness, be prevented fi'om 
being made. 

In judging of the degree of credit due to 
the testimony of a witness taken at large, a 
question that can never cease to be relevant 
is. Had he any interest in misrepresenting 
the fact in any respect? — and, in judging 
of the degree of credit due to the statement 
of the official testimony expressed in writing 
or otherwise by one official person, the same 
question can never cease, in this particular 
case, to be as pertinent and proper as in the 
general case. 

Among the uses above stated as derivable 
from official evidence, is the use adapted to 
that accidental and comparatively unfrequent, 
but never to be neglected, class of cases, in 
which, on the occasion of some transgression 
imputed to this or that official person belong, 
ing to the office, the same article of official 
evidence which in the ordinary state of things 
is of use only to the administrator (t. e. to some 
one or more of the officers belonging to the 
department in question, or other officers or 
individuals holding correspondence with it,) 
becomes evidence to, and to the use of, the 
judge. But in this class of cases, and it is not 
a narrow one, nothing can be more obvious 
or undeniable, than that, so &r as depends 
upon presumable impartiality and nothing 
more, official evidence — the official evidence 
in question, so fax from being a point of trust- 
worthiness above the level, will stand below 
the level, of evidence taken at large. 



§ 4. Rules for estimating and securing trust- 
worthiness in the case of official evidence. 

Principles being laid down, a few observa- 
tions, bringing to view (in principle at least) 
the arrangements that nave presented them- 
selves as conducive to the forming, in the 
case of official evidence, a just estimate of itf 
trustworthiness, may perhaps be not without 
their use. And the same rules which serve 
for showing in what degree such evidence of 
that description as is found in existence is 
possessed of that desirable quality, will serve 
for indicating in some measure such arrange- 
ments as promise to be conducive to the giv- 
ing of that same desirable quality to evidence 
of the like description as it may be destined 
to come into existence in future. 

Rule 1. To form a just estimate of the 
trustworthiness of an article of official evi- 
dence, look out for the several causes of in- 
feriority that are liable to have place in regard 
to evidence at large; — viz. l.That which has 
place in the case of circumstantial evidence ; 
the fact spoken to not the very fact in ques- 
tion, but a fact considered as evidentiary of 
it ; — 2. That which has place in the case of 
unoriginal evidence ; where, between the in- 
formation supposed to have been given by the 
percipient witness, and the ear or the eye of 
him to whom it belongs to judge, one or more 
media of transmission are supposed to have 
intervened ;— 3. That which has place in the 
case of free and uninterrogated statements^ 
where the information in question, as above 
(whether any such media of transmission have 
intervened or no,) has been made without 
being subjected to the influence of interroga- 
tion, or eventual punbhment, in the character 
of securities for correctness and complete- 
ness; — 4. That which, on the part of a witness 
of any description (viz. extrajudicially perci- 
pient and narrating, extrajudicially reporting, 
or judicially reporting and deposing witness,) 
has place in the case of diminished trust- 
worthiness ; howsoever the diminution be pro- 
duced — viz. whether by inferiority in point of 
intellectual aptitude, by exposure to the ac- 
tion of interest acting in a sinister direction, 
or by improbity of deposition, considered as 
rendering his effectual resistance to that si- 
nister force by so much the less probable. 

The hct in question, the fiict spoken to by 
the official document, or the statement made 
by the official person, — is it of the number of 
those facts by which, according as they are 
credited or not — according to the opinions 
entertained concerning them — his own repu- 
tation, or that of any other person specially 
connected with him by any tie of self-regard- 
ing interest or sympathy, may, either in a fa- 
vourable or an un&vourable way, be affected? 
Is it, for example, an act of his own, or any 
matter of fiict or supposed Cnct, on the belief 
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or disbelief of which his own act was grounded, 
or on which the propriety or impropriety of 
his own conduct may be found to depend? If 
yes, there is an end of that ground of trust- 
worthiness which is composed o( impartiality : 
exemption from the action of sinister interest. 
Rule 2. For a judicial purpose, in the case 
where, for the purpose of the official business, 
the evidence in question, having been already 
committed to writing, exists in the shape of 
ready. written evidence, — in that same shape, 
though unsanctioned and uninterrogated, it 
may in general be presented to the cognizance 
of the judge, viz. for avoidance of delay, vex- 
ation, and expense, notwithstanding the im- 
perfection and comparative untrustworthiness 
incident to it in that shape. 

Rule 3. But if, on any of the grounds men- 
tioned as above, the trustworthiness of it be 
regarded as diminished, all such operations 
ought to be allowed to be performed, as, sup- 
posing the information to have issued <from 
any ordinary and non-official source, would 
be regarded as necessary to place the trust- 
worthiness of it (viz. its correctness and 
completeness) upon the strongest and surest 
ground: to wit, by tracing out direct evidence 
of the fact in question through the medium 
of the circumstantial, or by tracing out perci- 
pient witnesses through the medium of judi- 
cially or extra-judicially reporting witnesses, 
and by applying to the testimony of the re- 
spective witnesses the ordinary securities for 
trustworthiness, viz. interrogation, publicity, 
denunciation of eventual punishment, &c. as 
the case may be. 

Rule 4. Note, that, without any imputa- 
tion upoii the trustworthiness of the witness 
(the author or reporter of the narrative or 
statement exhibited by the article of official 
evidence,) the application of the process of 
interrogation may, to the purposes of correct- 
ness and completeness taken together, but 
more particularly completeness, be indispen- 
sable. For a mass of testimony, though cor- 
rect and sincere, may to one purpose be com- 
plete, to another incomplete: incomplete, and 
not capable of being rendered complete by 
any other means than an interrogatory or se- 
ries of interrogatories adapted to the indivi- 
dual purpose actually in hand. 

A distinction requires here to be noted, 
between the information sought, and the do- 
cument in and by which it is supposed to be 
contained and presented. To either of these 
objects, where an office of this or that de- 
scription is the source or repository of the in- 
formation sought or the document consulted, 
the term official evidence may without impro- 
priety be applied. But a case that may very 
easily happen is, that — where the matter of 
the document is more or less false, and would 
(if trusted to) be deceptitious — true and use- 
ful information, information such as to the 



purpose in question shall be complete, and in 
every part correct, shall be obtainable and 
obtained by means of it, viz. by a due and 
skilful application of the instruments for the 
extraction of truth — the instruments already 
mentioned. But, to the ends of justice, the 
material object is, that the information ob- 
tained shall be complete and correct. Whe- 
ther the document by means of which it was 
obtained, was or was not possessed of those 
same qualities, is to thb purpose a matter of 
indifference. 

Were this distinction to pass unobserved, 
official evidence from this source might be in 
a high degree over- valued or under- valued ; 
and from either error, much practical mischief 
to justice might be the result. The official 
documents of which this or that particular 
office is the repository or the source — t. e. the 
information already contained and presented 
by them — is very apt to be false : but if the 
conclusion were to be. Receive not, credit 
not, any information that comes through that 
office, and this conclusion were acted upon, 
here would be a great mass of light extin- 
guished — of light indispensably necessary to 
the purposes of justice. From the office in 
question, true and instructive evidence might, 
by a suitable application of the instruments 
for the extraction of truth, at any time, and 
for any of a variety of purposes, be obtained : 
but if the conclusion were to be. Receive as 
true whatever information may be presented 
by any of the documents of which that office 
is the repository, and this conclusion acted 
upon, an habitual course of error, deception, 
and injustice, would here again be the result. 
Rule 5. The same rules, which, in the 
several cases individually taken, serve for 
estimating the trustwortluness of an article 
or mass of evidence — in the present instance, 
a mass of official evidence — will serve for 
securing the possession of this desirable pro- 
perty to the whole mass of official evidence 
taken in the aggregate. The instruments of 
security in question adapted to the purpose, 
are — 1. The arrangements and operations so 
often mentioned under the name of securities 
for trustworthiness; 2. The application of 
these securities to the purpose of investiga- 
torial procedure : tracing out, in relation to 
each article of information, the percipient 
witness (if any such there were) through the 
medium of the reporting witness or witnesses. 
In each individual <jase, to employ these in- 
struments in so far as requisite, or permit 
them to be employed in so far as requisite, i^ 
the function of the judge ; and it is by per- 
forming it that he enables himself to estimate 
the trustworthiness of the evidence, and the 
verity of the facts probabilized by it. To 
allow or prescribe, as the case may be, the 
employment of these same instruments in 
future, is the function of the legislator: and 
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it is by performing it that he does what de- 
pends upon him towards securing this desirable 
result in all future instances. 

Of the several purposes, as above distin- 
guished, to which it may happen to official 
evidence to be found applicable, — the colla- 
teral and incidental, the judicial^ is the only 
one that, in the observations just delivered, 
has hitherto been in view. But if, when ap- 
plied to that purpose, any of them be found 
applicable with aidvantage, they will scarcely 
be found applicable with less advantage to 
the direct purpose of the several masses of 
efficial evidence, of which the several offices 
are respectively the repoutories or the sources. 
If, in any such office, in the instance of this 
or that species of document, the matter be 
regularly replete with fiedsehood, arrangements 
and operations have above been pointed out, 
by means of which that felsehood may, on any 
occasion, be converted into a source of useful 
truth. 

Here, then, are two other functionaries — 
the administrator and the legislator, to whom 
the above suggestions (if useful to the judge) 
may also be of use : to the admirUstrator (i. e, 
to that branch of the executive authority to 
whom, under the legislator, the conduct of 
the business in each several office depends,) 
that he may take such measures as lie within 
his competence for the substitution of true 
documents to &lse ones: to the legislator, 
that, in default of his subordinate the admi- 
nistrator^ he may apply his own superordinate 
authority to the same salutary purpose. 

CHAPTER VIIL 

OF OFFICIAL EVIDENCE, AS FUBNISRED B7 
JUDICIAL OFFICES. 

§ I. Uses of the official evidence fumiihed by 
judicial offices. 

Applying to all offices without exception, 
the matter of the last preceding chapter will 
be found to apply with no less propriety or 
advantage to judicial offices in particular. But, 
in that mass of evidence of which an office of 
the judicial kind is either the source, or the 
receptacle and repository, circumstances may 
be observed, by which, considered as the 
basis of judicial decision, official evidence will 
be seen to stand in the scale of importance 
upon a higher level than official evidence 
taken at large. 

In the character of evidence to the judge, 
the application of official evidence taken at 
large is but collateral and incidental. The 
application of the evidence furnished by a ju- 
dicial office is direct and constant : and this 
as well in the instance of that part of the 
mass of which the office (in this case the ju- 
dicial office) is but the repository, as in the 
instance of that of which it is the source. 
Vof., VI. 



The information, which, under the deno- 
mination of evidence, is received or extracted 
by the judge, belongs not to this head : th^ 
character in which it comes under considera- 
tion is that of ordinary, not preappointed^ 
evidence. 

In respect of evidence of this description,- 
the office is the receptacle, and, in so far as 
such is the usage of the office, the repository,- 
but is not the source. 

Of the evidence furnished, or capable of 
being furnished, by the judicial office, that 
which comes under the notion and denomi-^ 
nation of preappointed evidence, is that by 
which the operations performed by the seve-( 
ral dramatis persona in the theatre of judi- 
cature, are, or may bef^ brought to view, and 
consigned to remembrance. 

Among the operations in <)uestion, the' 
principal class consists in the delivery of the 
various ready-written instruments which in 
the course of the cause come to be delivered ; 
and where the delivery of an instrument to^ 
a certain effect is performed and commemo- 
rated, a natural course is, that the instrument 
itself, or a transcript of it, be preserved. 

Instruments, in so far as received into the' 
office, and kept there, record themselves r 
operations, if the remembrance of t^em is to 
be preserved in the office, require an official 
hand to record them. The instrument will 
show its own existence, but will not show of 
itself the performance of any operation per- 
formed in relation to it; for example, the' 
time when, or the persons by whom, it was 
delivered or received. 

The different uses to which it may happen 
to the same lot or article of judicial official 
evidence (t. e. of preappointed official evi- 
dence, having for its source an office of the 
judicial kind) to be applicable, — these diffe- 
rent uses, as characterized by the different 
descripdons of persons by whom the use may 
be made — the service, the benefit, received — 
may be thus distinguished: — 

1. Uses to the parties or their representa- 
tives ; viz. in respect of their respective inte- 
rests in the suit supposed to be in hand, the 
suit which gave occasion to the reception or 
recordation of the article of evidence in ques-^ 
tion,-^or, if an instrument ^ the framing of it 
in the office, or the reception of it from with- 
out, .^^ if an operation, the recordation of it. 
Here the judicial uses coincide with those 
which, in the case of an office other than ju- 
dicial, have been designated under the deno- 
mination of the administrative uses. 

2. Uses which respect the interests of the 
same or other parties in respect of future 
contingent suits, in which, if instituted, the 
evidence in question may eventually be found 
applicable.* 



* These uses may, both of them, in a certain^ 
sense, be tenued uica to the judge, the adminis*- 

>i n 



Digitized by 



Google 



562 



RATIONALE OF JUDICIAL EVIDENCE. 



[Book l\v 



3. Uses to the sovereign and legislator: 
consisting in the furnishing such information 
as may serve as a basis for any such ulterior 
regulations as from time to time may serve 
to render the proceedings of the several ju- 
dicatories, as well as the several portions of 
substantive law to which it is their duty to 
give execution and effect, more and more ef- 
fectually subservient to the several ends of 
justice : these may be distinguished by the 
term statistic uses. 

I. Uses to the parties in respect of the 
suit in hand : — 

Each operation requires to be consigned to 
remembrance for three purposes — 1. That it 
may serve as a basis for ^e next operation 
which it may render necessary or advisable 
to be performed, whether on the same side 
of the cause or on the opposite side ;* 2. That 
it may be seen whether the operation thus 
performed was proper in itself, and performed 
in a proper manner ; 3. That, in case of any 
impropriety, it may serve as a ground for sa- 
tis&ction to be rendered for any such wrong 
as may have been produced by the impro- 
priety — satisfaction, or even punishment, if 
the wrong be of such nature as to create a 
proper demand for punishment. 

Under a system of which justice is the 
object, the operation which, in the ordinary 
course of things, will naturally come to be 
registered at or near the outset of the cause, 
will be the appearance of both the parties in 
the face of each other and the judge : the 
next, saving such memoranda as it may have 
occurred to the legislator to prescribe to be 
made and preserved for his own use (of which 
presently,) will be either the decision pro- 
nounced by the judge, or the existence of 
some circumstance which, creating a natural 
and just demand for delay, would have ren- 
dered such immediate decision repugnant to 
one or other of the direct ends of justice. 

Under a system of which the object is in- 
justice, in the shape of fictitious delay, vexa- 
tion, and expense, for the sake of the profit 
extracted to the use of Judge and Co. out of 
the expense, — the operations that come to be 
registered will be those needless and useless 
operations which serve as pretences for en- 
hancement of the expense, or for the creation 



trator of the department to which these offices 
belong: but, in this instance, the uses derived 
from them by the administrator do not come id- 
together so dose to him as in other instances. 

* Thus, where the altercation is carried on in 
writing, the delivery of an instrument of demand 
on the plaintiff's side will naturally have the ef- 
fect of imposing on the defendant's side the oUi- 
gation of delivering an instrument of defence. 
On the other side, the having given to the other 
party notice of an intention to ddiver in an in- 
strument to this or that effect, will naturally have 
the effect of imposing on that same side the ob- 
ligation of performing the operation in question 
in pursuance of such notice. 



of that delay and vexation, the foculty of in- 
flicting whidi, with the chance of consequent 
misdecision, constitutes the encouragement 
afforded to the maid fide litigant on either 
side to drag along with himself his injured 
adversary through the kennel of litigation : 
and of these there is no end. 

II. Uses to future contingent parties, in 
respect of future contingent causes : — 

In regard to contingencies of this descrip- 
tion, the desirable effect (the door to the 
temple of justice not being shut by &ctitious 
delay, vexation, and expense, or exclusion of 
instructive evidence,) the best possible effect 
is, that they come not into existence : the 
next most desirable effect is, that, coming 
into existence, they receive a decision as con- 
formable as possible to the direct ends of jus- 
tice, and at the same time as clear as possible 
from collateral inconvenience in the shape of 
delay, vexation, or expense. 

To these purposes taken together, the know- 
ledge of the following fiicts, of the number of 
those which have actually had place on the 
occasion of the several causes already insti- 
tuted, is manifestly subservient : 

1. Knowledge of the several facts, ignorance 
of which, or misconception or uncertainty in 
regard to them, may, on one side or oUier, 
give birth to ulterior suits either between 
the same parties or between other parties : 
for instance, that Titius, by his last will, de- 
clared it to be his desire, that, upon and after 
his decease, Sempronius should be proprietor 
of the field therein described. 

2. Application that has been made of the 
law (viz. by a decision pronounced on the 
occasion of the pasi cause) to the fact or 
facts that were deemed established by suffi- 
cient proof on the occasion of that same suit : 
for instance, that the desire so expressed by 
Titius was by a judicatory adjured to be 
valid, and conformable to law. 

III. Uses that bear reference to the legis- 
lator, as the functionary by whom the appli- 
cation of the information thus obtained comes 
to be made, — bear reference to the several 
ends of justice so often spoken of as the ob- 
jects to which the operations grounded on 
such information should be directed : — 

If the system of judicial procedure has been 
already framed by him and established by law, 
his direct object in the collection of the infor- 
mation under this head will be to see in what 
particulars it is subservient in the utmost 
possiblie degree to the ends of justice, and in 
what particulars (if in any) it fails of being 
so : to the end that, . in so far as it £uls of 
being so, the failure may be obviated. 

If the system of procedure has, in the 
whole or in any part, been the work, not of 
himself but of the judge, acting according 
to rules expressed in terminis, or not so ex- 
pressed ; then, over and above the correction i 
of any such failures as may in this way pre* 
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sent themselves to view in tbe system thus 
established by an improper hand, is the giving 
it its establishment by his own the only pro- 
per hand — giving, in determinate words of 
his own choosing, expression to those rules, 
where as yet they had none ; where it has 
already received such expression, and that an 
expression conformable to his views, giving 
to it the sanction of his authority in express 
words. 

Under a great variety of subordinate heads, 
information — useful information, may, by the 
skill and prolnty of the legislator, be drawn 
from this source. But, in each instance, its 
title to the reputation of utility will depend 
upon its subservience to some one or more 
of the ends of justice. Hence, under what- 
ever such head information is sought, the 
propriety of seeking it will find its test and 
demonstration in the designation of that one 
or more of those ends to which it is subser- 
vient ; and, if not sufficiently obvious, of the 
means by which — the way in which, its ten- 
dency to such subservience mcmifests itself. 

To give a complete list of the several heads 
of information thus capable of being made 
subservient to the ends of justice, would be 
a difficult, and in the present work a mis- 
placed, task. For illustration, the following 
examples may serve, arranged under those 
ends of justice to which they may respec- 
tively be found subservient : — 

I. Prevention of misdedsion to the preju- 
dice of either side of the cause. 

1. Total number of causes in Which the de- 
cision turned on the question of fact. 

2. With this total, to compare the number 
of the causes in which evidence of an inferior 
quality was received, distinguishing between 
the several causes of inferiority : noting whe- 
ther the inferior evidence was or was not the 
only evidence on that side ; and whether the 
decision was in favour or disfavour of the 
side on which the inferior evidence was pro- 
duced. 

The number of causes individually taken, 
in which (choosing any given period) the de- 
cision was in favour of the inferior evidence, 
will show the utmost possible amount of the 
mischief resulting, within that period, from 
the admission of such inferior evidence. 

Comparing period with period, say year with 
year, — if the number of such cases, indivi- 
dually taken, were constantly upon the in* 
crease, it Would afford a ground for suspect- 
ing, that, by the admission of such inferior 
evidence, wilful falsehood, deception, misde- 
cision, and thence encouragement to injustice, 
on the part of individuals, had been produced. 
Supposing no such increase, or none but what 
might be satisfactorily accounted for by acci- 
dent or other causes ; it would then be made 
manifest, that by such admission no such evil 
consequences had been produced. 



3. Number of the appeals from decisions 
grounded on the question of &ct: distin^ 
guishing between the cases in which the de- 
cision of the subordinate judicatory was, by 
the superordinate, affirmed purely and simply, 
and those in which it was either reversed 
or modified ; and — in case of divers appeals 
grounded on the same original decision, and 
presented to different judicatories, taking cog- 
nizance one after another of the dame fact — 
showing the number of such successive ap- 
peals. 

If, in each instance, the evidence be exactly 
the«ame, and presented in the same shape; 
then, upon the supposition of consummate 
wisdom and probity on the part of the judi- 
catory ultimately resorted to in each case, to- 
gether with sufficient ability in'each instance, 
on the part of the losing side, to carry the 
cause before an ulterior judicatory, — all these 
assumptions being made, the proportion be- 
tween affirmed and reversed or modified, 
would exhibit the degree of aptitude^ in all 
shapes taken together, on the part of the re- 
spective subordinate judicatories. 

II. Prevention of preponderant or supers 
fluousdelay, vexation, and expense. Showing,- 
in and for each suit, the quantity of deky; 
vexation, and expense, on both sides of the 
cause ; distinguishing, in the ease of each of 
those three modifications of collateral incon- 
venience, the portion which was natural and 
unavoidable, from the portion, if any, which . 
was fictitious and avoidable : and, in regard 
to that fictitious part, distinguishing betweeu 
the several porticms which were respectively 
the work and the feult of the system (the es- 
tablished system of procedure,) the party or 
parties, or the judge. And — in case of dif- 
ferent judicatories, to the cognizance of either 
or any of which the same individual cause 
might, at the option of a party, on the one or 
the other side of the cause, have been pre-' 
sented, whether acting under the same or s 
different system of procedure — serving ttf 
show, in respect of the quantity of delay, vex- 
ation, and expense in each, the difference be- 
tween judicatory and judicatory ; and thence, 
in these several shapes, tiie quantity of fac-. 
titious injustice^ which, in the instance of 
those judicatories in which it has been great- 
est, presents itself as chargeable either on the 
system or on the judges 

III. Prevention of contraventions against 
the remote ends of justice. Showing for each 
period, on the part of the several judicatories; 
the number of contraventions, if any, against 
the unimmediate or remote ends of justice ;r 
viz. 1. Against obedience to the several ma- 
nifestations of the will of the legislator — ^ 
judicial non-conformity at large, and judicial 
disobedience manifesting itself in the parti- 
cular shape of usurpation of jurisdiction, tor 
the prejudice of the authority of other judr-^ 
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catories (whether superordiDate, co-ordinate, 
or subordinate to the judicatory so usurping ;) 
2. Against uniformity of decision as between 
judicatory and judicatory — mutual discre- 
pancy of decision. 

IV. Prevention of judicial injustice in all 
shapes together. - Showing, for each period, 
the number of causes of the several species, 
non-penal and penal : and therein and tiience, 
the aggregate amount of the delay, veication, 
and expense actually produced ; together with 
the utmost possible number of the instances 
of misdecision, which, to the prejudice of 
either side, can have been produced : showing 
thereby, as between period and period, the 
increase or decrease of injustice and delin- 
quency in its several shapes, with a view to 
the demand, if any, for ulterior exertions in 
the line of legisktion. 

V. Melioration of the law, whether in re- 
spect of matter, or form : t. a showing the 
demand for fresh law, or fresh expression to 
be given to this or that portion of already 
existing law. 

The ways in which recordation might be 
made subservient to this purpose are — 

1. Exhibiting the several cases in which 
a question of law (grounded in this case on 
statute law) had any place in the dispute 
between the parties; and in each instance 
showing the point or points in dispute, re- 
ference being made to the several portions of 
law relied upon on each side, together with 
the considerations brought forward in the way 
of argument on all sides. 

2. In cases of appeal, exhibiting the ground 
of the appeal, and the number of stages of 
appeal, if more than one, in the instance of 
each cause ; and, on each occasion, the treat- 
ment given, whether in the way of affirmance, 
reversal, or modification, by the superordi- 
uate judicatory, to the decision of the sub- 
ordinate. 

From the point or points in dispute, com- 
pared with the words of the portion of law 
which formed the ground of the dispute, it 
would be in 'each case apparent whether 
any demand had presented itself for fresh law 
(viz. law fresh in substance,) or only for fresh 
expression to be given (viz. for removal of 
ambiguity or obscurity) to this or that portion 
of existing law : the melioration being in each 
case to be made by defalcation, addition, sub- 
stitution, or transposition, as the nature of 
the exigence requires. 

In so Ikr as, by incapacity, indolence, ne- 
gligence, or corruption, on the part of t)ie 
legislator of the day, the rule of action is left 
in the barbarous state of the species of im- 
position called unwritten law, — the people, 
in their character of suitors, being (such of 
them as are honest) habitually, for the be- 
nefit of that partnership of which the judge 
IS at the head, and of which the legislator is 



[Book IV. 

the accomplice or the dupe, punished for non- 
conformity to rules which, lest they should be 
conformed to, are not permitted to be known ;. 
— in such case, the number and place of such 
appeals will, to the legislator of some happier 
time, afford usefiil indications, pointing out 
to him the particular portions of the field of 
law, in and by which the demand for real and 
genuine law has thus rendered itself manifest.. 

The demand for a really existing and ac- 
cessible standard of obedience, co-extensive 
with the whole field of law, can be no secret 
to any one who on this head will permit him- 
self to listen to the most obvious dictates of 
common sense. The light reflected on this 
subject by recordation, consists in nothing 
more than a distinct indication of the parti- 
cular instances in which this undeniable truth 
will thus have been brought to view. 

There remain two masses of injustice, the 
quantity or limits of which cannot be shown 
for any period, in a direct way, by any such 
documents as the above; — viz. 1. The number 
of instances in which, in the shape of oppres- 
sion or extortion, injustice has been produced 
by an opulent individual in the character of 
plaintiff; to the prejudice of one who should 
have been defendant, but was debarred by the 
load of vexation and expense from the fiuiulty 
of defending himself. 2. The number of in- 
stances in which injustice was committed, 
and with success, for want of litigation ; the 
wrong-doer trusting to the inability of the 
party wronged to take upon himself the cha- 
racter of plaintiff with effect. 

In a direct way, and in the several parti- 
cular instances in which injustice thus pro- 
duced has taken effect, no particular docu- 
ments can show its amount : but a conception 
of the aggregate mass may be deduced from 
the computation of the quantity of money ne- 
cessary to defray the expense of a suit on both 
sides, compared with the quantity which it 
is possible for a father of a &mily, in the con- 
dition of the most numerous class, to have at 
command for this purpose. 

§ 2. Neglect of English judges and legislators 
in regard to this kind of preappointed evi" 
dence. 

If such as stand above exhibited are indeed 
the duties of the legislator and the judge, — 
negligent in the extreme — culpable, and at 
the same time cruel in the extreme, on this 
important ground, has been the conduct of 
English judges and legislators. Were an in- 
quiring mind to turn its eye on this occasion 
to Westminster Hall, what would it see ? A 
correct, a clear, an all-comprehensive, an ea- 
sily and cheaply accessible, body of evidence, 
adapted to the exigencies of all suitors, in 
all sorts of causes ? Alas, no ! but instead 
of it, a parcel of disjointed fragments, com- 
posing an imperfect and confused and shape- 
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less mass, stained throughout with mendacity, 
and drowned in nonsense. What, then, has 
been the conduct of these high-seated pos- 
sessors of delegated power? Like savages 
waiting for a wreck, or rather like insurers 
making secret preparations for the manufac- 
turing of a wreck, instead of making provision 
by their own industry for the requisite supply 
of evidence for their own use, they have lain 
by, and punished suitors for the deficiency — 
punished them for the not having produced 
that precise sort or individual lot of evidence, 
which, to the exclusion of whatever was at- 
tainable, they were, by an unpromulgated 
resolution of their own, predetermined (or 
rather, in the way of an ex post facto law, 
such as are all decisions of common law in 
new cases, these ministers of justice were 
post-determined) not to accept. They leave 
undone the things they ought to have done ; 
and from this negative trespass it is, that 
they derive the faculty of doing those things 
which they ought not to have done — of de- 
nying justice, of working injustice, of pro- 
ducing delay, vexation, and expense. If, in 
the mouths of such exalted and privileged 
sinners, the established and commanded con- 
fession had any useful meaning, how copious 
might it not be when pointed to this quarter 
of the official decalogue ! 

Confounding everything that requires to 
be distinguished, the nomenclature of English 
jurisprudence includes under the same general 
name (records,) and without any names of 
specific distinction under it, instruments ex- 
hibiting judicial transactions, and instruments 
exhibiting public official contracts, public 
contractual writings of the more important 
kinds, king's grants (conveyances in which 
the king is grantor,) &c. 

Distinguishing, on the other hand, by an 
arbitrary and shifting line, two classes of 
objects between which there is neither any 
natural, nor so much as any promulgated or 
perceptibly instituted diflference, — it has di- 
vided courts into courts of record, and courts 
not of record. And what are the courts not 
of record ? Any inferior courts, on the pro- 
ceedings of which, the two superior purely 
law courts at Westminister Hall bestow but 
an inferior degree of credit. And, among 
those inferior courts, which stands first upon 
the list ? The Court of Chancery, of which 
the daily functions are to impede and over- 
rule the decisions of them both.* 

The Court of Chancery not a court of re- 
cord ? Why so, any more than the two great 
common-law courts under the same roof— ^ 

• As to the Court of Exchequer, beinff a sort 
of motley court — one side of it a law side, the 
other an equitv side,— it must, according to prin- 
ciple, be neither a court of record only, nor a 
«ourt not of record only, but boih togetner. 



the King's Bench, and Common Pleas? Is it 
that it keeps no records, or that its records 
are framed or kept with less care? Let him 
answer, who has occasion and power to know. 
One thing I will venture to say : that, in the 
memorials of the instruments and acts as- 
scribed to the court, or to any member of it, 
of whatsover class, there is at any rate less 
mendacity and nonsense in the court that 
proceeds upon the Roman model, the court 
not of record, than in the courts which pro- 
ceed upon the Anglo- Gallo-Norman model, 
the courts of record. 

On this head, the effrontery and imposture 
of English judges, and of one in particular, 
who is in possession of serving as an oracle 
to the rest,f presents a lesson which will 
not be deemed undeserving of regard, unless 
where the bosom is by sinister interest forti- 
fied against it. 

Geometrical propositions he had heard 
spoken of, as composing a class of proposi- 
tions to which men's assent was wont to be 
engaged by arguments or evidences univer- 
sally regarded as irresistible, and on the truth 
of which, without danger of error, the most 
confident reliance might be placed. Under 
the name of diagrams, he had heard spoken of 
a species of figures or graphical representa- 
tions, employed for the expression of those 
propositions, and of the arguments firom whick 
the verity of them is inferred. 

From the first month of his application to 
the study of the English laws, what firom first 
to last is known to every man who applies 
himself to the study of that most corrupt of 
all systems of law, must have been known 
to this oracle of English law; viz. that, of 
the sort of instrument or document called by 
English lawyers a record, so far as concerns 
the judicial class of records, a considerable 
part is in every instance a tissue of falsehood 
— unworthy of aU credit, in fact not meant to 
be believed, and which would therefore be as 
innoxious as it ia absurd, were it not for the 
obscurity and ambiguity, uncertainty, decep- 
tion, and misdedsion, which is the result of 
the entanglement in which truth and fiilse- 
hood together have so studiously and effec- 
tually been involved. What could not have 
been unknown to this projector, and in part 
executor, of a complete abridgment of Eng- 
lish law, was, that the fidsehoods contained 
in those pretended repositories of truth had 
firom first to last been habitually applied, as 
they continue to be applied, to the purposet 
of depredation for the profit of the judges. 

But the more abundant and mischievous 
and profitable the fidsehood was — mischie- 
vous to the people, profitable to the authors 
and their confederates — the more urgent the 



-f* Lord Chief Baron Gilbert, in his Treatise 
on Evidence. 
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need of straining every nerve, of heaping 
felsehood upon fiJsehood, for the purpose of 
Rendering incurable the blindness of the peo- 
ple, and causing thera to venerate this tissue 
of pernicious &lsehood, as if it were a body 
of pure and spotless truth. 

Accordingly, at the outset of his treatise 
on evidence, these repositories of notorious 
falsehoods are without limitation spoken of 
under the rhetorical and sophistical denomi- 
nation of diagrams (diagrams for the demon' 
$tration of right J and as composing a species 
of evidence, in comparison with which all other 
evidence is weak and unsatisfactory — a spe- 
cies of evidence possessing the attributes of 
certainty and infallibility, — those attributes 
which in truth are radically incapable of en- 
tering into anything that ever went by the 
name of evidence. 



CHAPTER IX. 

OF PREAPPOINTED EVIDENCE, CONSIDERED AS 
APPLIED TO LEGALLY-OPERATIVE FACTS AT 
LARGE. 

§ 1. Use of regittration, as applied to legalhf' 
operative facts, 

Bt the denomination thus assigned, the facts 
in question are distinguished from all others, 
and at the same time the reason why they 
pught to be bad in remembrance, and placed 
ppon the rank of preappointed evidence, is 
brought to view. 

If, in the instance of any given right or 
obligation undertaken by law to be estab- 
lished, it be necessary to justice and the ge- 
neral welfare of the community that it be es- 
tablished and carried into effect, — it will be 
equally necessary that the existence of that 
^vidence, without which such effect cannot 
take place, should be secured. But, even 
tUilhough in any such instance the effectua- 
tion or frustration of such right or obligation 
were in itself a matter of indifference, still 
the existence of preappointed evidence, of 
a nature to secure the effectuation of such 
right or obligation, would not be matter of 
indifference : for, (k such evidence, when by 
xneans of it the f^ evidenced by it is known 
to have had place, the effect is to prevent li- 
tigation, by rendering it on one side hopeless : 
while, of the want of such evidence, a na- 
tural and frequent effect is, the rendering it 
matter of doubt whether the fact had place 
pr no; of which doubt, litigation, with the 
vexation and expense attending it on both 
sides, and the disappointment on one or both 
sides, is the bitter fruit. 

But, in many instances, such registration, 
howsoever desirable, will be found unattain- 
able : and in particular, in every instance in 
which the effect of such registration would 
(whether on a non-penal or on a penal ac- 
count) be unfavourable to the only individual 



or individuals from whom the information of 
the fact could for that purpose be obtained. 

Moreover, in many instances, such regis- 
tration, though of itself desirable, might be 
upon the whole prudentially or even physi- 
cally impracticable : physically, because there 
exists no person by whom the process of re- 
cordation could be performed ; prudentially, 
because, if any person exist by whom it could 
by possibility be performed, there exists no 
person by whom it could be performed in a 
proper manner — t. e. in such manner as to 
render it more likely to be preventive than 
promotive of consequent misdecision, and at 
the same time without being productive of 
preponderant collateral inconvenience in the 
shape of vexation and expense. 

The cases in which, as above, such record- 
ation is impracticable (physical}y impracti- 
cable,) require to be noted, were it only for 
the purpose of bringing to view the limits 
opposed by necessity to the exertions of le- 
gislative providence in this line : to the end 
that the legislator may not be subjected to 
the imputation of negligence, for not aiming 
to overleap the boundaries of possibility ; and 
at the same time, that he may not seek, in 
the impossibility of making provision to this 
effect in some instances, an excuse for omit- 
ting it in cases to which the natural and in- 
separable bar does not extend itself. 

From what is above stated, five rules pre- 
sent themselves as proper on the part of the 
legislator to be kept in remembrance : — 

1. To look out for such different descnp- 
tions of l^[ally-operative facts as may be 
found susceptible of recordation, — viz. with- 
out preponderant inconvenience, as above. 

2. To look out for such persons as, being fit 
in point of qualifications (intellectual as well 
as moral,) may, on each respective occasion, 
either be found, or without preponderant in- 
convenience rendered, in each case, willing 
to undertake the charge. 

3. On each occasion, to make provision such 
as the case admits of for the verity, for the 
correctness and completeness, of the state- 
ment so recorded. 

4. To consider with himself and determine 
what legal effect shall be given to the pre- 
appointed evidence thus collected and pre- 
served. 

5. To make due provision for adapting to 
his own use, in every practicable shape, the 
information which has for its more imme- 
diate object the giving effect to the rights 
established for the benefit of the particular 
individuals, on each respective occasion par- 
ticularly considered : in a word, to apply it 
in the aggregate to the s^a^s^'c uses of which 
it is susceptible. 

§ 2. Facts calling for registration^ what? 

I. Facts of a regularly occurring nature ; — 
viz. such as — though, ifidividually tak^n^ 
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not — yet, taken in specie, their recurrence 
may be considered as certain. 

1. Facts affecting condition in life. Take 
for example, the articles of principal impor- 
tance, which appear as follows — 1. Deaths ; 
2. Births ; 3. Marriages : ♦ to which may be 
^ded, though comparatively casual — 4. Arri- 
vals at majority ; 5. Declarations of insanity ; 
6. Declarations of dissolution of marriage, 
otherwise than by death ; 7. Entrance into 
contracts of apprenticeship; 8. Dissolution 
of such contracts, otherwise than by expira- 
tion of the term ; 9. Entrance into partner- 
ship contracts ; 10. Dissolution of partnership 
contracts ; 11. Appointments to official situa- 
tions ; 12. Removals from official situations, 

2. Facts' collative and ablative with rela- 
tion to contracts taken in the largest sense : 
including the making of wills, and other con- 
veyances. 

1. Entrance into any contracts other than 
the above. t 

2. Dissolutions or modifications of 'con- 
tracts: in the several ways, by which the 
several sorts of contracts, according to their 
respective natures, are capable of being dis- 
solved or modified, — such as expiration, per- 
formance, receipt of money, &c. 

In regard to entrances into contracts, and 
dissolutions of contracts, — whether it be eli- 
gible upon the whole that registration should 
take place, will depend upon the joint consi- 
deration of the importance of the contract, 
— the probability of non-notoriety when 
notoriety is requisite, and of oblivion when 
remembrance is requisite, — and the vexation 
and expense attached to the operation of re- 
cordation : taking into the account of vexa- 
tion, whatsoever unpleasant circumstances 
may be the result of disclosure. See above, 
Ch. II. On Contracts, 

* Since the first edition of ^e work was pub- 
lished, a general legislative system for the re- 
gistration of births, deaths, and marriages in 
England, has been made by 6 & 7 W. IV. c. 86, 
amended by 7 WiU. IV. & 1 Vict c. 22. At the 
same time, a bill to establish a svstem somewhat 
similar in Scothmd was laid berore Parliament, 
but has not yet (August 1839) been carried 
throuffh — Ed. 

f In regard to contracts in general, and mar. 
riage-oontracts in particular, distinguish between 
the registration of the contract itself (i e. the in- 
stniment of contract, when there is one,) and the 
recordation of the naked fact of the entrance into 
a contract of the species in question, by or be- 
tween the party or parties in question. One sort 
of office may be fittest for the one purpose^ an- 
other for the other. In practice, the one incident 
may be constantly the subject of registration, the 
other seldom or never. In England, for twenty 
instances of marriages entered into and regis- 
tered, there is not perhaps more than one, of a 
marriag&>settlement (t. e, a marriage instrument 
of contract) entered into: nor, except in two 
«r three counties, any one of a nuirriage^settle- 
nent registered^ 



IL Facts of casual occurrence : casualties, 
taken in the largest sense. 

1. Deaths ; — viz. when by means of marks 
of violence or other extraordinary appear- 
ances, a suspicion is afforded that -human 
agency (positive or negative) may have been 
contributory to the effect. 

2. State and condition of persons or things, 
in consequence of deterioration supposed to 
be the result of delinquency :% together with 
any other circumstances, the remembrance of 
which may, for want of speedy recordation, 
stand exposed to deperition. 

' 3. So, where supposed to be the result of 
physical calamity, — in so far as, in conse- 
quence of such result, firesh rights and obliga- 
tions, at the charge of this or that individual, 
may come into existence. Thus, by the cala- 
mity of fire, a right may Accrue to the proprie- 
tor of a house, attended with a correspondent 
obligation at the charge of an occupier or an 
insurance office. 

4. To the list of fiwits of casual occurrence 
may be added (in the character of facts the 
recordation of which, in the same mode and 
by the same hands, may be subservient to 
the purposes of justice) any fiicts so drcum- 
stanced, that the means of presenting them 
to the cognizance of the judge may be want- 
ing, unless the testimony of such persons as 
(from the having stood in relation to them 
in the character of percipient witnesses) are 
competent to speak to them in the character 
of deposing witnesses, be collected at a time 
in which the collection of it in the ordinary 
and regular mode is impracticable : the per- 
cipient witness, for example, on the point of 
leaving the country, and the stopping of him 
either phyiically, or, in respect of preponde- 
rant inconvenience in the shape of vexation 
or expense, prudentialhf, impracticable. 

§ 3. Registration, by whom performable f 

In each case, the propriety of the choice 
will depend upon two circumstances: — 1. The 
trustworthiness of the person, regard being 
had to the particular species of fact in ques- 
tion ; 2. The vexation and expense, if any, 
attached to the employment of such person 
in such case. 

The trustworthiness of the functionary 
(meaning the relative trustworthiness, as 
above) will again depend on the importance 
of the &ct, coupled with the nature of the 
securities thought fit to be employed for se- 
curing the verity ^t. e, the correctness and 
completeness) of tne evidence necessary to 
enable the recordation to fulfil the purposes 
for which it is intended : of which in the next 
section. 

If the form of the entry be reduced to a 



^ This belongs to the head of real evidence^ 
See Book V. Circumstantial* 
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l*ertain degree of simplicity — and if, in a form 
thus simple, the mode of recordation be ade- 
quate to the fulfilment of all its purposes, — 
mere moral trustworthiness, including in that 
view responsibility in both its senses, may 
be the sole object of regard : but if intel- 
lectual aptitude, and this of so peculiar a 
pature as to come under the denomination of 
scientific, be moreover requisite, a propor*- 
tionable degree of nicety and difficulty will 
of course be attendant on the choice. 

For the registration of facts of a regularly 
occurring nature, as above exemplified, pro- 
vision has commonly enough been made in 
practice. Hands competent to the task have 
accordingly been found for it : nor has the 
Ending of them been attended with any con- 
siderable difficulty. What difficulty there may 
be, seems confined, accordingly, to the find- 
ing of hands competent to the registration 
oi facts of casual occurrence. 

In the species of judge styled a justice of 
the peace, the official establishment of the Bri- 
tish constitution possesses a species of public 
fiinctionary well adapted for this purpose. 

No ulterior functions of this nature can 
by their importance present a demand foi a 
(greater degree of trustworthiness, intellec- 
tual as well as moral, than is presented by 
several of those functions of which he is pos- 
sessed already.* 

From the class of attorneys, persons are 
4aken without the plea of necessity, and at 
*he choice of parties litigant (and without 
jother restriction or condition than that of 
having two such functionaries named, one on 
.eacb side,) for the exercise, and even the de- 
finitive exercise, of that part of the judicial 
function which consists in the collection of 
vcvidence.t 

To prevent deperition, or at any rate de- 
terioration of evidence, is the only (but it 
should seem the just) ground, on which a de- 



* Examples: — !. Recordation of a riot com- 
mitted in nis presence; and this evidence ren- 
dered sufficient of itself to ground a conviction 
pronounced by himself as judge. 

2. Examination of a poor person, for the pur- 
pose of ascertaining his settlement ; t. e. the dis- 
trict on which, in case of indigence on his part, 
die obligation of providing him with subsistence 
shall be charged. 

3. Examinations preparatory to decision, in the 
vast variety of other cases, nenal and non-penal, 
which have been committed to his cognizance. 

4. Examinations preparatory to pro^ional in. 
carceration, in penal cases deemed of too high a 
nature to be committed definitively to his cog- 
nizance. 

•f- Viz. in the character of commissioners for 
the taking depositions to be employed in a court 
of eauity. Tne occasion on which the examiner 
^sucn is the denomination given to the collecting 
judge) is a permanent officer, is confined to the 
'pase^where the place of examination lies within 
jn small distatice of the metropolis. j 



parture of this sort from the ordinary mode 
of collecting evidence can be defended : and, 
in a case of such necessity, the recurrence to 
hands of this description might, it should 
seem, be justified upon at least as good 
grounds, as when the same hands are em- 
ployed without any such plea of necessity, 
as above. 

In regard to testimony having for its sub- 
ject legally -operative facts taken at large 
(of which facts coUative or ablative in rela- 
tion to property may serve for example ;) by 
what sort of registrator they shall be col- 
lected — viz. whether by the judge of the 
competent judicatory, by a functionary of the 
judicial class, or by a functionary of the no-r 
tarial class — will depend upon the probable 
absence or presence of a sufficient length of 
time. If there be no want of time, the sort 
of functionary who on other occasions is re- 
garded as best qualified to the reception and 
extraction of testimony destined to be applie4 
to a judicial purpose, is the sort of functionary 
to be employed in this as in other cases. If 
there be a certain or a probable want of time, 
if the occasion be so fugitive that it will not 
be within the powerof a functionary so seated^ 
and in a manner fixed to a spot, to arrest it 
in its flight, — then comes the necessity of 
admitting the service of a functionary of the 
other class, whose seat is of a more pliant 
and ambulatory nature. Under the head of 
want of time, is in effect included, on the part 
of such magistrates as can be applied to within 
the hour, want of inclination to undertake 
the business. Not only in respect of the time 
of doing the business, but in respect of the 
choosing whether he will do it all, — the ma- 
gistrate, serving justice upon those gratuitous 
terms on which justice, by this species of 
judge, is always served, is not nor could easily 
be subjected to any inflexible obligation. The 
functionary of the notarial class, in the pre- 
sent instance, is so far in the same case : but^ 
in the assurance of professional emolument, 
he beholds an inducement over and above any 
that applies in the other case.]: 

+ Of preappointed evidence of the description 
here in question, — viz. evidence of miscellaneous 
facts, received and extracted either antecedently 
to litigation, or antecedently to the time regularly 

appointed for the collection of the evidence, the 

practice of the English equity courts affi>rds two 
modifications. 

1. One is, the examination inperpefuam ret 
memoriatny used for the establishment of a title 
to a certain subject-matter of property (suppose 
an estate in land,) without any particular expec* 
tation of any particular occasion on whidi, in the 
way of liti^tion, such evidence will come to be 
employed ; and under circumstances in which it 
is not regarded as in any immediate danger o. 
perishing. 

2. The other is, the examination de beneetset 
when, for the purpose oi some suit, either a^ 
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§ 4. How to secure the verity of the evidence 
thus provided. 

Evidence being subservient to justice no 
otherwise than in so &r as it is nndeceptitious, 
— evidence that, by reason either of incorrect- 
ness or incompleteness, proves deceptitious, 
being worse than no evidence at all, — the 
attention bestowed on the securing the ex- 
istence of the evidence, would, if produced 
by a steady and comprehensive regard to the 
ends of justice, be accompanied with an at-^ 
tention equally solicitous to secure the verity 
of such evidence. 

As to the instrumental arrangements best 
adapted to this latter purpose, they have over 
and over again been brought to view. And 
in particular, under the head of preappointed 
evidence, the eventual necessity of employing 
them has been brought to view in the instance 
of judicial and other official evidence. 

In the case of this species of preappointed 
evidence, as in the case of every other species 
of evidence, justice, for the reasons so often 
given, requires that on each occasion, unless 
in case of preponderant inconvenience, it be 
presented in the best shape possible: the 
verity of it provided for, not merely by even- 



tually begun or in contemplation to be begun (the 
forms of procedure not admitting of the collection 
of the articles in question by the ordinary col- 
lecting jud^ at the re«^arly appointed stage of 
the cause.) it is allowed to be collected by a party 
on one siae of the cause, without the participation 
of any party on the other side; but on the terms 
of not being admitted, if the testimony of the same 
person be capable of being collected at the regu- 
lar time in the regulu mmle, — ^e parties on the 
other side having the opportunity of applying to 
the witness that sort or mterrogation which, in 
the mode of collecting and extracting employed 
by tlie equity courts, is called cross-examination^ 
but which IS widely different in its nature and 
effects from that which under the same name is 
emplo}^ed in the common-law courts. This, in a 
word, is the mode employed for stopping fugitive 
evidence, in the case m which it is regarded as 
being in immediate danger of perishing. 

If, in either case, the preservation of the evi- 
dence had reall}r been the end for the accom- 
plishment of which the institution was framed, 
the mode of collection appointed, including the 
designation of the species of functionary to be 
employed, would have been adapted to the fiigi- 
tiveness and urgency of the occasion. But, neither 
in this instance nor in any other, has the Eng- 
lish technical mode of procedure, under any of 
its modifications, been really directed to any such 
.end. The real end being to catch, not evideruse^ 
but money ^ the previous drawing and filing of 
«n instrument called a ftt/Zhas been rendered ne- 
cessary. What the bill does do, is, the putting 
money into the pocket of the judge, and other 
lawyers of various sorts and sizes: what the bill 
does not do, is, contributing to the collection of 
the evidence. While the biU is going through its 
forms, the evidence perishes : tne fees are col- 
lected, and the evidence which fhould have been 
foUected is not ^ected. 



tual punishment and by interrogation, but by 
counter-interrogation by or in behalf of each 
individual party whose interest, in case of 
incorrectness or material incompleteness on 
the part of the evidence, is liable to be im- 
paired by it. 

When,, merely in contemplation of future 
contingent suits, and therefore antecedently 
to any such suit, evidence for the establish- 
ment of any such legally-operative fact as ia 
here in question is (as above) collected, — . 
interrogation by or in oehalf of any such party 
so interested is impossible: no such party 
being as yet in existence. Therefore, in the 
best of all shapes, the collection of preap- 
pointed evidence is not possible. What re- 
mains to be done, is to collect it in the next 
best shape; that is, the deposing witness 
speaking under the check of eventual punish- 
ment, and subject to interrogation, to be per- 
formed by the evidence-collecting judge. 

Say that in every case the testimony shall 
be presented in the best shape in which it can 
be presented — say but this, and the legal effect 
proper to be given to preappointed evidence 
collected as above, is determined. Presented, 
in the first instance, in the best shape of 
which preappointed evidence is susceptible ; 
if that interrogation or counter-interrogation 
which is necessary to the putting it in the 
very best shape be capable of being applied 
to it, and the party concerned in interest calls 
for the faculty of applying it, let that addi- 
tional security be applied accordingly. But 
if, by any circumstance, such counter-inter- 
rogation have been rendered impracticable, 
— rendered so, for example, by death, insa- 
nity, or expatriation coupled with non-justi- 
ciability,on the part of such deposing witness, 
— then let it, in such its next best form, be 
received for what it is worth. Evidence thus 
imperfectly subjected to interrogation will 
always be more trustworthy than evidence 
altogether uninterrogated; more trustworthy, 
therefore, than affidavit evidence, upon which 
alone causes to any pecuniary amount are in 
such vast numbers determined in English 
practice ; much more than evidence, the ve- 
rity of which has not for its security either 
the scrutiny of interrogation or the fear of 
eventual punishment, as in the case of hear- 
say and casually-written evidence. 

Suppose, for example, a witness whose 
testimony is necessary to the proof of some 
important legally-operative fact — a marriage, 
the execution of a last will, or other instru- 
ment of contract : — suppose him embarked, 
and on the point of sailing for a country sub- 
ject to a foreign state, but visited on board, 
gnd his testimony collected, the vessel being 
detained for that purpose, by a functionary 
armed with the necessary power (in England, 
suppose a justice of the peace, or, in de- 
fault of a justice of the peace, an attorney. 



Digitized by 



Google 



570 



RATIONALE OF JUDICIAL EVIDENCK 



[Book IV. 



to whom, under the conditions above men- 
tioned,* a permanent commission for that 
purpose has been thought fit to be entrusted.) 
Whatever additional security jfor the correct- 
ness and completeness of the evidence so col- 
lected can be given, should, in the event of 
a suit grounded on such evidence, and at the 
instance of a party interested, be afforded. 
Not only the witness should, in the event of 
his being afterwards forthcoming, or by any 
other means justiciable and interrogable, be 
subject to interrogation ; but so ought the 
justice of peace or the attorney. 

In the case of the justice of peace or of 
the attorney, what is possible, just possible, 
is, that — in confidence that the evidence will 
not come to be made use of, and subjected 
to judicial scrutiny, till after he has, by death 
or expatriation, been placed out of the reach 
of interrogation — he may, for the purpose 
of favouring some individual, whose probable 
interest in the matter of the testimony is in 
his view, collect it in a manner partially and 
purposely incomplete. 

But the existence of such a plan of impro- 
. bity cannot reasonably be considered as in a 
preponderant degree probable. It is not pro- 
bable, that, in consequence of the corruption 
in question on the part of the judge, the 
number of instances in which evidence not 
only fidse but deceptitious shall have been 
collected, will be an3rthing like so great as 
the number of instances in which, for want 
of it, evidence necessary to the support of a 
just right will have perished, and the ri^t 
have been thus defeated. 

At any rate, no such danger can consist- 
ently be considered as preponderant, by a 
master of the rolls or a chancellor by whom 
an attorney is, under the name of examining 
clerk, or clerk in the examiner's office, ap- 
pointed and employed to collect the whole 
body of the evidence for pecuniary causes of 
the highest magnitude, sitting with the de- 
posing witness in a closet with locked doors, 
free firom all apprehension of being subjected 
to any such interrogation as here proposed. 

In a code drawn up for this purpose, several 
provisions present themselves, which, if given 
in the character of instructionSy and not of re- 
gulations sanctioned by pain of nullity, might 
contribute with advantage to the prevention 
of abuse. 

Instructions stating circumstances by which 
the trustworthiness of provisional evidence, 
thus collected, would be regarded as in- 
creased : — 

1. On the occasion of the examination, use 
your endeavours to collect impartial bystand- 
ers and auditors, the more the better, espe- 
dally the more important the eventual effect 
^f the evidence ; inviting them to attest, if 



• Section 3. 



they think fit, by their signatures, the accu- 
racy of the report made of the testimony, and 
the propriety of the mode in which it was 
collected : for example, if on board of a ship, 
the commander, with officers and passengers 
as many as think fit. 

2. Wherever the examination is performed, 
the trustworthiness of the evidence will be 
increased, and your own conduct in the col- 
lection of it guarded against suspicion, if, at 
the indication of the party applicant, or at 
your own motion, you can engage some other 
trustworthy and intelligent person (profes- 
sional or non-professional) to sit with you in 
the business. 

By any precaution gf this nature, if rendered 
obligatory on pain of nullity, the effect pro- 
duced would in many instances be, to defeat 
the purpose. Rendered optional, whatsoever 
good effect they produce is pure from mischief. 
When the checks in question are called in, the 
evidence will command the confidence which 
it is thus made to deserve : where no such 
ground for confidence is formed, the eye of 
suspicion will be pointed to the transaction 
by its deficiency ; and, from the persons em- 
ployed in the transaction, an account of the 
causes of the deficiency will naturally be ex- 
pected. In a case where evidence for estab- 
lishing the circumstances attendant on a case 
of corporal suffering, whether from injury or 
calamity, is to be recorded, a medical practi- 
tioner would be an obviously proper assessor 
and assistant to the judicial functionary. 



CHAPTER X. 

OF THE REGISTRATION OF GENEALOGICAL 
, FACTS, VIZ. DEATHS, BIRTHS, AND MAR- 
RIAGES. 

§ 1. Uses of registration, as applied to 
genealogical facts. 

Taken together, these three intimately-con- 
nected species of legally-operative events have 
already been characterized by the appellation 
of genealogical events. Taken together, the 
uses derivable from the registration of this 
class of legally-operative events, make a dis- 
tinguishing figure when viewed in comparison 
with legally-operative events at large. Taken 
separately, the uses of each in some points 
coincide with, but in others are prominently 
distinct from, the uses of the other two. 

L Uses of registration as applied to deaths. 

^1.) Uses having relation to the non penal 
(called civil) brandi of law ; and for which 
evidence of the naked fact suffices : — 

1. To afford evidence of title by succession^ 
in favour of natural or specially-appointed 
representatives. 

2. To afford evidence of cessation of title, 
in the case of persons entitled to money or 
money's-worth during the life of the deceaseiL 
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3. The deceased being under tbe tie of a 
jnatrimonial contract, — to afford evidence of 
the dissolution of such contract, in behalf of 
tbe surviving spouse. 

4. Tbe deceased leaving children under 
age, — to afford in their favour evidence of 
title to the services of some one in quality of 
guardian. 

5. The deceased leaving a widow or de- 
scendants destitute of the means of subsist- 
ence, — to afford in their favour evidence of 
title to relief, at the charge of this or that 
individual, or of any public fund. 

6. In any instance in which the testimony 
of the deceased would have been exigible, but 
on condition of its being delivered in the best 
shape, — to afford to the party who stands in 
need of it, the opportunity, if allowed by law, 
of producing it in any inferior shape in which 
it happens to be obtainable ; such as hearsay, 
extrajudicially and casually-written, &c. 

(2.) Uses having relation to the penal branch 
of law ; and for which information concerning 
causes and circumstances is necessary. 

These uses consist in the discovering or 
detecting, and, by fear of discovery and con- 
sequent punishment, preventing, death, in so 
for as it is liable to have for its cause human 
delinquency, whether maid fide (t. e. accom- 
panied with criminative consciousness.) or 
simply culpable, as being the result of teme- 
rity or negligence. Instance, among others, 
the case where a person not dead is interred 
on the supposition of his being dead. 

The facts or circumstances necessary or pro- 
per to be taken for the subjects of registra- 
tion will vary, according to the nature of the 
uses, as above distinguished, considered in the 
character of objects or ends to be aimed at. 

Are the civil objects the only ones thought 
fit to be provided for ? The fiict of the ex- 
tinction of life, and the sufficient description 
of the person, the identity of the deceased, 
may be the sole objects of attestation, and 
subjects of registration. 

If the prevention or detection of delin- 
quency in this line be also worth providing 
for, many other circumstances wH. be to be 
comprised in the inquiry, and in the declara- 
tions made in consequence. 

1. Supposed manner of the death, whether 
gradual or sudden. 

2. Supposed cause, — natural decay, or any 
external application, violent or otherwise: 
and in either case, whether human agency ap- 
peared to be in any way concerned in it. 

8. The body, where, and how, and by 
whom, found. 

4. Medical assistant, whether any, and who, 
railed in; and if not, why not.* 



• Over and above making provision for the ex- 
traction and recordation of answers to questions 
such as the above, regulations to the following 



II. Uses of registration as applied to births. 
I. To ascertain and put out of dispute the 
fact of legitimacy or illegitimacy. 



effect present themselves as conducive to the end 
in view: — 

1. The death happening in the view of any per- 
son or persons, — obligation on them all to give 
notice of it to one or omer of a set of functionaries 
appointed for the purpose; but so that the obli- 
^tion shall be disctiarged for all, by performance 
made by one. The death happening, as in the 
ordinary state ot things it does^ in a nousc, — ob- 
ligation on the housekeeper; but, in his default, 
on the several persons present 

2. Penalty on disposmg of a body in any man- 
ner without notice as above i declaration, that 
from such clandestine disposal, suspicion of cri- 
minality will be induced.* 

3.- On receipt of such notice, a view to be taken, 
if practicable, antecedently to interment, or other 
mode of disposaL by, or by appointment of, the 
functionary to whom such notice has been com. 
municated. The use of such view, not merely to 
prevent or detect criminal homicide, but to pre- 
vent sham interment where no death has taken 
place. Motive to such delinquency conceivable 
as follows: —persons next in succession to move- 
able property, or skilled in the art of forging last 
wills, have, tor example, driven a man into a long 
voyage, by fears of accusation of an imaginary 
crime, or a crime of imaginary mischief, such as 
the law of most countries furnishes in sufficient 
abundance: then, pretending to bury him, have 
taken out letters of administration, or probate of 
his pretended will, as the case may be. 

6. Immediately before interment, by the hand 
or under the inspection of the officiating func- 
tionary, require that a spike of appointediength, 
kept tor the purpose, be run either through the 
heart, or into the brain, through the socket of the 
eye. 

This precaution was suggested by a paragraph 
in The Ttfii^# newspaper tor 7th November 1808, 
in which it is mentioned as having been em- 
ployed in a particular instance. 

Delayed till the last moment preceding the in- 
terment, it may do good, and cannot possibly do 
harm. It can never produce death, but in a case 
in which, instead of an immediate, a horrible and 
lingering death would have been produced for 
want of It 

Putridity should not be regarded as a cause of 
dispensation. Putrid matter might be inserted 
into a coffin inclosing a pretended corpse. Pu- 
tridity, if real, must have been already encoun- 
tered by others : nor does it yn^Kluce its noisome 
effects if the nose be but stopped, or if a man 
avoids to draw his breath through it 

Respecting these several precautions, and others 
that might be suggested, wnether upon the whole 
it be. in any given country^ eligible to render the 
employment of them obligatory, will depend, 
here as elsewhere, on the aggregate quantity of 
inconvenience in the shape of vexation and ex- 
pense on the one hand, compared with the pro- 
oable amount of delinquency and calamity in 

• By the act above noticed (6 & 7 W. IV. c 86) 
there is a penalty, not exceeding £10, exigible 
from any one who buries, or performs funeral 
service over a dead hody^ without a certificate of 
registry, unless he give information to the regis^ 
trar within seven days (§ 27.)— J?d!. 
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2. In either case, to establish, in favour of 
the child, title to maintenance at the charge 
of the proper person or persons. 

3. In case of legitimacy, to establish, in 
favour of the child, its eventual title by suc- 
cession to property left vacant by the death of 
its parents and other natural relatives. 

4. In the meantime, to establish its title 
to the rights, and subject it to the obligations, 
attached to the condition in life into which 
it is introduced by its birth. 

5. To establish the point of time at which 
it will have arrived at full age. 

6. In the meantime, to establish its right 
fo the services of the proper person in the 
character of guardian, and its correspondent 
obligation of submitting to the authority of 
that same person in that same character. 

7. To prevent the wrongs that have some- 
times been done to third persons by usurpation 
of sex. Example, the case of a female taking 
or giving possession of property intended by 
legal disposition to be confined to males. 

8. In case of illegitimacy on the part of the 
child, — to prevent the wrong that would be 
done to legitimate children born of the same 
parents, or either of them, or to other more 
distant relatives, by an usurped participation 
of their rights. 

9. By indication of its genealogy, to estab- 
lish its incapacity of marrying within the pro- 
hibited degrees. 

Measures subservient to the uses derivable 
from registration in the case of births : — 
In ordinary cases — 

1. Presentation of the infant to some pub- 
lic officer, by or on the part of the mother, 
within a certain time after the birth. Pe- 
nalty, in case of omission. Ex. gr, as, in 
England, among members of the established 
church, presentation of the child by the spon- 
sors to the minister, for the purpose of bap- 
tism. 

2. Account thereupon given of the parents. 

3. Mention and description thereupon of 
the midwife or midwifes, male included. If 
no professional midwife, mention accordingly : 
mention of any other person or persons assist- 



the various shapes in question prevented on the 
other. 

It will therefore depend perhaps on the state of 
morality in the given countoy at the given time. 
But the aggregate of vexation and expense thus 
usefully employed, can hardly equal the aggre- 
^Ait quantity of vexation and expense habitually 
lavished on the occasion of interments, under the 
dominion of prejudice, and to no useful purpose, 
except in so far as the gratification of any popular 
affection, so lon^ as it subsists, may, whatsoever 
be the cause of it, be considered as being of use. 

Here, as in other ceremonies to which religion 
has attached itself, unfortunately, by the intole- 
rance of some, with pain of disrepute in its hand, 
the vexation and expense is forced upon others 
i^y whom no gratifiqatioq is derived from it. 



ing or present at the birtb> or that there was 
no such assistant. 

4. Register book to be kept by every pro- 
fessional midwife, according to a preappointed* 
form : form for description of the parents in- 
cluded. Penalty on every person acting for 
hire without a licence. 

In extraordinary cases — 

1. Case of foundlings. Indication of some 
public officer, by whom the in&nt shall be 
taken care of, that maintenance may be af- 
forded to it at the expense of some public 
fund, unless and until discovery sh^ll have 
been made of some individual on whom the 
obligation have been imposed by law. Ex. gr, 
in English law, an overseer of the poor, by 
whom the infant is to be provided for at the 
expense of the parish. 

2. Case of bastards bom out of marriage. 
Provision for the examination of the mother, 
before or after the delivery, for the discovery 
of the putative fisither, to the end that the 
obligation of maintenance may be imposed oa 
him according to law ; or, in case of his ina- 
bility, as well as that of the mother, on some 
subsidiary fund. 

3. Case of bastards begotten in adultery. 
Provision for the examination of the mother, 
before the delivery, for the .discovery of the 
putative father (as above,) in cases where the 
impossibility that the infant should have had 
the husband for its father is notorious ; for ex- 
ample, by absence or impotence. In case of 
doubt, provision for establishing the fact by 
other evidence. 

III. Uses of registration as applied to mar- 
riages. 

1 . In favour of each spouse, to establish his 
or her rights at the charge of the other : the 
husband's title to authority over the wife; the 
wife's title to charge the husband with debts 
contracted by her for her subsistence, and so 
forth. 

2. In favour of the wife, to establish her 
title to the condition in life in which she is 
placed by her alliance with the husband. 

3. In case of adultery on the part of either 
of them, — to establish the feet of marriage, 
for the purpose of any satis&ction which the 
law may have thought fit to afford to the other, 
and of any punishment which it may have 
thought fit to inflict upon the transgressing 
parties or either of them. 

4. In case of misbehaviour in any other 
shape on the part of either to the prejudice 
of the other, — to establish, in favour of the 
party wronged, his or her title to whatever 
satisfaction may have been ordained by law, 
according to the nature of the case. 

5. In case of a second marraige contracted 
or meditated on the part of either spouse, be- 
fore any legal dissolution of the existing con- 
tract, — to contribute to establish, in &rVOur 
of any party injured by such second marriaget 
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his or her title to satisfiustion for the injury ; 
and likewise the ohligation of the delinquent 
to undergo any punishment that may in that 
case have been provided by law. 

6. At the death of either spouse, to estab- 
lish, in favour of the survivor, his or her title, 
by succession or testament, to whatsoever 
portion of the property of the deceased may 
have been destined for him or her by law or 
legalized contract. 

7. To establish, in favour and at the charge 
of children born under the marriage, their re- 
spective titles to the condition in life corre- 
spondent to that of the parents, together with 
such other rights and obligations as are above 
brought to view in the case of births. 

8. In favour of third persons, — to prevent 
their being subjected to loss by purdiase of 
immoveable or other property unalienably 
secured, by the marriage-contract, to either 
spouse, or to the issue of the marriage. 

9. In a word, — in favour of third persons, 
to prevent their being subjected to loss in con- 
sequence of contracts entered into by either, 
on the supposition of his or her being single, 
or wedded to another.* 

IV. Statistic uses derivable by the legis- 
lator from the conjunct registration of deaths, 
births, and mayiages. 

In general, the collateral uses, derivable in 
this shape from the registration of these ge- 
nealogical events, are pretty well understood. 
In English practice, in particular, the discovery, 
and publication of political facts finds men 
much less averse to it, than to the making 
a proper and consistent use of them. Many 
agree in making the ground, who would not 
agree about the superstructure. 

In the account-books of the legislator, the 
number of the people is entered on both sides: 
on the side of profit, and on the side of loss: 
on the plus side, by the resources it affords ; 
on the minus side, by the resources it stands 
in need of: on the side of ifio&t, by what it 
produces and supplies ; on the side of loss, by 
what it consumes. It produces food, and it 
produces mouths that are to be fed : it pro- 
duces men for defenders, and women and chil- 
dren that require to be defended: it produces 
arms and men that ward off the depredator, 
and it produces the precious matter that in- 
vites him. 

The quantities ascertained, — by compari- 
sons made of them, various other indications, 
pregnant with inferences and regulations, are 
obtained. 

1 . By comparison of deaths with births, due 

* Securing the legality of the mairiajge is a 
collateral end, that might easily be attained by 
Appropriate arrangements, whereof interrogatioh 
woula be the principal instrument But we are 
now considering, not what formalities ought to 
be observed on the occasion of entering into the 
contract, but what are the advantages derivable 
from the registration of it when concluded. 



allowance being at the same time made for 
immigration and emigration, the healthines» 
of each spot, as compared with every other 
at any given period, and as compared with 
itself at different periods, is ascertained. 

2. Hence, in case of measures taken by the 
legislator for the increase of salubrity, the 
degree of success (if any) with which they 
are attended, may become discernible. ' 

3. Hence, the individual whose situation 
admits of dioice, and in whose eyes health 
and longevity obtain the preference to rival 
blessings, sees how and where to choose. 

4. Here, too, the forecast of individuals 
finds a basis for its calculations, and the trans- 
actions grounded on them. Provision for a 
man's self during his life, or for persons dear 
to him, to take place after his death, is thus 
secured against uncertainty and disappoint- 
ment. 

But, unless due allowance be made for the 
difference in point of longevity between dif- 
ferent modes of life, severe deception and dis- 
appointment will be apt to ensue. 

§ 2, Aberrations of English law in regard to 
the registration of genealogical facts. 

In most civilized states, and in England 
among the rest, religious policy has inter- 
posed ; and, in the pursuit of its own objects, 
has, as well in respect of» correctness as of 
completeness, deteriorated the whole mass of 
genealogical preappointed evidence. 

In the instance of each species of genealo- 
gical event, it has substituted to the fact or 
event intrinsically material, a &ct extraneous 
to it, and, though most commonly, yet not in. 
its nature necessarily, nor in practice invari- 
ably, connected with it. 

1. To registration of the &ct of death, it 
has substituted registration of the ceremony 
of interment, and that only in the case where 
accompanied with certain formalities ; one of 
which is, the presence and operation of an 
ecclesiastical functionary of a certain order :. 
so that, if the body is disposed of in any other 
manner, or by a priest of another order, or 
without the assistance of a priest, no registra- 
tion is to take place» 

2. To registration of birth, it has substi- 
tuted registration of baptism .-f a ceremony 
which consists in the sprinkling the new-born 
child with water ; on the occasion of which 
operation, certain words are to be pronounced, 
viz. in the. form of a dialogue, in which one 
of the interlocutors must have been a priest, 
of the same order, as above i so that, if the 
child remains unsprinkled, or the sprinkling 
be performed without the accompaniment of 
the recently invented dialogue, or with the 
intervention of a priest of a different order. 



t The statute above noticed (6 & 7 W. IV. 
c. 86) appoints the births^ and deaths^ as the fact9 
for registration.-^(/. 
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or without the interventioii of any priest, no 
registration is to take place. 

3. To registration of an instrument of mar- 
riage-contract, orof the fiict of its having been 
executed, it has substituted the registration 
of the performance of a certain ceremony ; on 
the occasion of which cereqaony, certain other 
words are to be pronounced, viz. in the form 
of a dialogue, in which one of the interlo- 
cutors must again have been a priest, of the 
same order, as above : so that, if the ceremony 
be performed without the accompaniment of 
this recently-invented dialogue, or, with the 
intervention of a priest of a wrong order, or 
without the intervention of any priest, no 
registration is to take place ; or, if any regis- 
tration happens anywhere to be made of the 
transaction, no care is taken on the part of 
government to preserve it, or put it to use. 

On this occasion, had it happened to these 
all-powerful functionaries to join in taking 
for their object or end in view the welfiue and 
good behaviour of the parties to this contract, 
care would have been taken (as already inti- 
mated) that, on the occasion and by means of 
this ceremony, a correct and complete con- 
ception, and (without which it can neither be 
correct nor complete) a particular conception, 
should be formed by the parties to this most 
important of all contracts, of the obligations 
with which they are respectively about to 
charge themselves, and of the rights which 
they are about to acquire. But to the priest, 
whose interest centres in the obtaining of wor- 
ship with the fruits of it foe himself and to 
whom the temporal wel&re of ever-sinning 
mortals is an ol^ect beneath, oftentimes even 
avowedly beneath, his care, their good beha- 
viour in respect of the contract is at best a 
matter of indifference ; while to the lawyer, 
whose prosperity rises with the unhappiness 
and misconduct of mankind, it is matter of 
advantage, that obligations and rights of this 
dass, as of every other, should float in per- 
petual uncertainty ; and that, in this as in 
every other part of the field of action, the rule 
of action should remain for ever as completely 
unknown, and as incapable of being knovm, 
as possible. An awe-inspiring formulary — 
composed of vague generalities and historical 
allusions, and (by the careful exclusion of all 
specific delineation of rights and obligations) 
rendered as barren of useful and applicable 
instruction as possible — was therefore unex- 
ceptionably conformable to both their inte- 
rests : and hence, on this as on so many other 
occasions, on the spurious and usual pretence 
of warming and guiding the heart, a composi- 
tion is framed and employed from which the 
Jiead can derive no use. 

It is on pretence of fulfilling the will of 
Christ Jesus, that the mode of recording this 
most important modification of preappointed 
evidence has been rendered to so great an ex- 
tent inapplicable to the pjorposcs to which it 
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has been, or ought to have beyen, directed ; 
and in not so much as one of the cases is Christ 
Jesus so mu(^ as pretended to have ever said 
anything about the nuitter. 

Religion is thus plmted and kept on foot 
by force, under the notion of its indispensable 
necessity to the well-being of the present 
life : yet, when opportunity presents itself for 
rendmng it so, the opportunity is, with an- 
uniformity too constant not to be the work o£ 
design, suffered to slip by unimproved. 

Under the old French law, matters were so 
arranged, ihact, with w without the assistance 
of the mother, it depended on any person or 
persons having poseessioaof a new-bom child,, 
if not absolutely to give to it what parentage 
they thought fit, at any rate to render its real 
parentage abaolutdy unascertainable. The 
nurse (so for strictness be it said,) in pro- 
ducing the child to the officiating functionary, 
the parish priest, spoke of it as having such, 
and such persons for its parents: no oath 
administered, no interrogation proposed, na 
means provided for subjecting the deponent 
to eventual punishment in case of fidsity : on 
this naked assertion, was the fiict entered upon, 
the register as certain. To prove the falsity 
of a declaration of thiasort, no evidence what- 
ever, not the testimony of an]i|iumber of wit- 
nesses, testifying upon oath, and upon inter- 
rogation administered in the ordinary mode, 
was admitted.* Hearsay evidence was thus 
not only admitted, but a^nitted to the exclu- 
sion of original evidence. 

The fraud thus praeticeable had its good 
effects as well as its bad ones. In the case 
of a child born in adultery, in circumstances 
which rendered it notoriously impossible that 
the husband should have been the father, the 
reputation of the mo^er, the peace and honour 
of the &mily, was saved from blemish: and ao 
in the case of a birth without marriage. 

Upon the whole, was it eligible or not eli- 
gible, that transgressions of this sort should 
be concealed ? If eligible, the purpose might 
have as effectually been provided for without, 
as by, the folsity. In tiiis case, the proper 
subject for registration would have been the 
fact that a declaration to such an effect was 
made — made by individuals styling them- 
selves so and so ; not the inference, which, as 
above, was surreptitiously substituted to it. 

Among the advanta^ resulting from the 
substitution of the plim of honest reserve to 
that of connivance at fraud, would have been 
the information of a statistic nature which in 
that case it would have been in the power of 
the legislator to derive. The cases of con- 
oesd^d parentage being on this plan distin- 
guished from the ordinary class of cases, the 
proportion between the one and the other at 
different periods would thus have been open 
to observation. 



* Causes C^ebres. 
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I. Conditional dispositions made of parti- 
CH AFTER XI. cular subjects of property (most commonly 

in the shape of immoveable property,) for the 
purpose of securing the repayment of money 
lent ; possession, or apparent proprietorship 
(as by receipt of rent,) remaining unchanged : 
as in the case of mortgages. 

Persons liable in this case to be injured by 
the non-notification are — 

1. Subsequent mortgagees : other persons 
to whom the like disposition for the like pur- 
pose might, for want of notice, come to be 
made of the same subject. 

2. Subsequent creditors at large : persons 
to whom — in virtue of debts owing to them 
by the proprietor of the subject, the mort- 
gager — a right is acquired to property to a 
correspondent amount, in whatever shape, 
belonging to such their debtor; and who 
would not have trusted him with the monies 
respectively in question, had it been known 
to them that the property thus in appearance 
free, was in reality diarged with the incum- 
brance. 

3. Subsequent purchasers: persons by whom 
the subject-matter in question might, for want 
of such notice, come to be purchased, at a 
price proportioned to the value which it ap- 
peared to have — viz. the value which it would 
have had, had it not been subject to this 
charge. 

II. Absolute dispositions made of a parti- 
cular subject of property, or of the whole 
mass of a man's property ; possession or ap- 
parent proprietorship, as before, remaining 
unchanged : as in the case of the instrument 
called in English practice a bill of sale, con- 
veying the property of a mass of moveable 
goods ; or in the case of a settlement made» 
for example on the occasion of marriage, con- 
veying a mass of immoveable property, but 
in such sort as not to take effect till after 
the proprietor's death, or at some other fu- 
ture point of time, determinate or indeter- 
minate. 

Persons liable to be injured by non-notifi- 
cation, are in this case the same as in the case 
just mentioned. 

III. Long leases : dispositions made of a 
particular subject of property (most com- 
monly in the shape of immoveable property,) 
to take effect and continue for a long portion 
of time, but with intent that, at the expira- 
tion of that length of time, it should revert 
to the disposer or his representatives. 

Persons liable in this case to be injured by 
the non-notification, are by possibUity the 
alienor himself, but much more probably his 
representatives : as in the case of a house let 
according to the English custom, for a term 
of 60 or 99 years, — a disposition which in 
some instances has been made for a pepper- 
corn, or other small rent — so small as not 
to be demanded: whence oblivion of the 



OF OFFICES FOB CONSERVATION OF TKAN- 
SC&IPTS OF CONTRACTS.* 

§ 1. Uses of transcriptitious registration as 
applied to contracts. 

What it may be of use to bring to view on 
the subject of this application of the principle 
of preappointed evidence, seems referable to 
one or other of two heads: — viz. 1. Uses to 
which offices of this description may be ap- 
plied; 2. Means of adapting them to such 
their respective uses ; 3. Limits to be set to 
the employment of the principle, t. e. to the 
application of it to its respective uses. 
First, in regard to uses. 

1. Of the uses to which a conservatory of 
the kind in question may be applied, the sim- 
plest and most obvious is that of serving to 
whatsoever uses the original instrument, be 
it what it may, was designed to serve. The 
first use of transcription is that which is iden- 
tical with that of scription. For every fresh 
transcript, a fresh security against the evils, 
for the prevention of which, the original script 
was designed. Preservation — simple preser- 
vation — is the name by which this use may be 
designated. 

The description of persons by whom, and 
by whom alone, to the extent of this use, the 
benefit is reaped, are the parties to the con- 
tract, together with (in case of death) their 
natural representatives. 

2. Next to this comes the sort of use, the 
benefit of which is designed for third persons 
— persons other than the parties to the con- 
tract and their natural representatives. Noti- 
fication, or promulgation, or, when considered 
in another point of view, reference, are the 
names by which this use may be expressed. 

If, with relation to any such third persons, 
notification of the contract be regarded as 
prescribed by justice and good fitith, — omis- 
sion of such notification, where performance 
is regarded as practicable, may be considered 
as a species of firaud, viz. fraud in the shape 
of undue reticence.'\ 

The particular cases in which this collateral 
benefit is reaped, may be thus exemplified : — 



* An establishment of this sort has place in 
Scotland. Even in England, however inadequate 
the footing upon which it has been placed, it has 
had place, and for near a century, in the two most 
populous counties;— it has had place in Middle- 
sex and Yorkshire: everywhere (though under 
the great disadvantages resulting from the form 
given to the original) with universally acknow- 
ledged good effect. Scotchmen would accordingly 
not be wanting who would stand up— stand up in 
Middlesex, and, in the instance of this as of any 
other obstacle attempted to be opposed to high- 
seated improbity, pronounce it mischievous, and 
certify it to be impracticable. 

t See Chap. IL § 1. 
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contract, and loss of the property to the re- 
presentatives. 

§ 2. Mode of adapting the system oftran- 
scriptitious registration to its uses.* 
Under this head, five subjects of considera- 
tion present thenaselves : — 

1. Contracts registrable, contracts fit to be 
included in the system of registration, what. 

2. How much to be registered ? — the 
whole, or what part ? 

3. Means of enforcement, what. 

4. Mode of reference and notification, what. 

5. Mode of designation, in case of land, 
what. 

I. What are the sorts of contracts that 
shall be registered ? 

1. For the benefit of parties — at the in- 
^tance of any party, any contract whatsoever; 
he paying for the advantage such reasonable 
price as shall be fixed by law. 

2. For the benefit of third persons — for 
prevention of fraud to the prejudice of third 
persons, — all contracts, fi'om the non-notifi- 
cation of which, fraud to the prejudice of 
any third person is with reason to be appre- 
hended. 

3. For the security of persons who mean 
to purchase land, or to accept of a charge 
upon it as a security for money lent, — all 
contracts (for instance) by which the title to 
property in the land in question is capable of 
being affected. 

IL Of each contract, individually taken, 
how much shall be consigned to the register ? 
Shall it be entered in toto, in abridgment, or 
in extract ? 

Expense apart, there can be but one an- 
swer : enter the whole. By a complete tran- 
script, you are quite sure that every purpose 
will be answered : that exactly the same ef-. 
feet will be produced by anything less than 
the whole, cannot be assei-ted with equal 
confidence. 

So far as the interest of parties alone is 
concerned, omission of any part will hardly 
be regarded as desirable. In the transcript, 
is there any part that would be superfluous ? 
So would it then be in the original : and it is 
from the original, and by that means from the 
transcript, not from the transcript alone, that 
the defalcation ought to be made. 

It is only with a view to the interests of 
third persons, that any reason can present 
itself for preferring either an abridgment or 
an extract to an entire transcript ; and that 
with no other view than that of avoiding ex- 
pense. 

For the benefit of third persons, consign 
to the register (it will naturally be said) so 



• See " Outline of a Plan for a General Re- 
pister of Real Property,** communicated by the 
author to the Real rroperty Commissioners, su- 
pra, VoL V. p. 417. 
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much, and so much only, of the mass, as it 
can be of use to third persons, as such, to be 
informed of. 

Indications beyond comparison less bulky 
than the whole instrument, might, it is true, 
to third persons, be in some respects prefef- 
able to the whole ; and that not merely on 
the score of the expense, but even on the 
score of information : since, by a slight an^ 
concise intimation given of the purport of 
such parts in which alone the individual third 
person in question is interested, the labour of 
perusing the entire instrument may be saved. 

The truth of the observation is beyond 
dispute: but, expense apart, the practical 
inference is, not that the partial indication: 
should be substituted, but that it should be 
added, to the whole. 

By the substitution of an abridgment or 
an extract to a complete transcript, danger of 
error would moreover to a certain degree be 
introduced : whereas in a transcript, all dan- 
ger, all possibility, of error, may be avoided. f 

f By the exertions of modern ingenuity, three 
or four different inventions have been produced, 
by 'any one of which, error, as between exemplar 
and exemplar of the same script, is rendered 
imoossible. 

1. Paper little different from the ordinary 
having been written upon with an ordinary pen, 

and with ink little different from the ordinary. 

copies, one, or (according to the care and skill of 
the operator) even two or three, All legible, are 
taken by means of a press. Inventors, Messrs. 
Bolton and Watt. 

2. Paper, ink, and pen, in every respect the 
same as the ordinary, — two or more pens are, by 
a simple mechanism upon the principle of the 
pentagraph, connected m such manner that, one 
of them being held and put in motion by the 
hand, another, with a separate sheet of paper un* 
der it, is put in motion at the same time. Inven- 
tor, Mr. Brunei 

A recent improvement made upon this princi- 
ple is effected by such a disposition of the appa- 
ratus as places the pen whicn is not in the hand, 
much nearer to the nand and eye than according 
to the original plan: at the distance, say, of an 
inch inst^ of a foot. 

3. Instead of a pen with ink in it, a metallic 
style or pencil is employed. Between two slieets 
of paper little different from the ordinary, a leaf 
of paper impregnated with a black pigment is in- 
terposed. The pencil, in pressing upon all three, 
imprints on the two white sheets (viz. that which 
is over, and that which is under, the black one,) 
the characters composed of the matter thus 
pressed off from the blank one. Inventor, Mr, 
Wedgwood, of Oxford-street, London.* 

To pronounce which of these different produc- 
tions of human ingenuity is upon the whole best 
adapted to the purpose here in question, belongs 
not to the competence of the author, any more 
than to the design of the present work. Thus 
much however I can take upon me to pronounce, 
that there is not one of them but is to such a de- 
gree adapted to the purpose of legally.operativ» 

* See this subject further discussed, suprot 
VoL V. p. 406. » i- * 
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Making an abridgment or an extract is work 
for the head — work to which all heads may 
not be equal : making a transcript is, or may 
be made, work for the hand only. 

III. Mode of enforcing observance. 

Supposing no notary employed, this is a 
point that may be attended with difficulty. 
But everywhere, with the exception of the 
few species of contract by the simplicity of 
which, be the importance of the value at 
stake ever so considerable, such assistance is 
generally regarded as unnecessary, — every- 
where, and in English practice in particular, 
«uch assistance is called in. 



the ordinary mode of writing in present use, 
would, if the interest of the conununity at large 
vere the end in view, be superseded and laid 
aside. 

The principle of the many.penned instrument 
(be it observed) is capable of beinv connected 
with, and applied to either of the other two: in- 
somuch that, either by the second and first toge- 
ther, or by the second and third together, four 
exemplars, all of them incapable of erring from 
each other, may be obtained at once; and, in the 
case of that in which a style is employed, with- 
out the employment of any greater force than 
what in Enfflisn practice is employed in writing, 
with pen ana ink, on parchment, tne sort of hand- 
writing called engrossing. 

The ink employed m the iirst invention, being 
in this respect not materially different from or- 
dinary ink, is, like that, liable to be obliterated 
by aad menstrua. The pigment employed in the 
invention last mentionea, having carbon for its 
epiouring matter, is proof against the agency of 
add menstrua at any rate, and, as far as yet 
known, against all others that are capable of 
being applied to paper without destroying it, or 
betraying themselves. 

Here, then, is a peculiar security against for- 
gery in the way oi fahtficaiion. But, when com- 
pared with the two other inventions, the advan- 
tage, so far as concerns registration, nas no place; 
inasmuch as, different exemplars being lodged 
in different hands, and some of diem official, 
falsification could not be performed upon any 
one with any prospect of success. 

Here, then, without any time, labour, or ex- 
pense, bestowed on transcription— or, after the 
first moderate cost of the instruments, any other 
than that of the paper— is a set of transcripts, 
one, two, three, or more, produced ; whereof one 
or more applicable to the purpose uf official re- 
gistration. 

Here, although there should be three different 
parties concerned in the contract in fK)int of in- 
terest, and so concerned as to require to have 
each of them a distinct exemplar in his custody, 
— here is one for each, besides one for the regis- 
tration office. 

It might even so be ordered, that, besides 
one for the office, there should be one for each of 
four or five private hands ; for an exemplar ex- 
pressed by characters too faint to be legible with 
the rapidity required by convenience in ordinary 
use, might answer the purpose of the registration 
office. Suppose even here and there a word not 
legible, the deficiency might be supplied by the 
context : and, forasmuch as it would be impos- 
sible to divine to what word or words (if to any) 
Vol. VI. 



For cases of necessity, in which the recur-* 
rence to that assistance is by the pressure of 
the exigency rendered impracticable, provi- 
sion might be made by giving to the contract 
a temporary validity, to the end of a length 
of time within which the practicability of 
obtaining such assistance may be regarded as 
certain. Due provision having thus beeif 
made for these cases, the intervention of a 
notary may without danger of injustice bd 
regarded as necessary to the validity of the 
contract.* 

Owing to the imperishable nature of the 
subject-matter, contracts having relation t6 

the failure would attach, falsification would hi 
rendered as effectually hopeless by an imperfect 
exemplar, as by a perfect one. 

So, a^ain, as to the use of r^istration in the 
prevention of fraud to the prejuoice of third per^ 
sons for want of notice. The official exemplar 
mu«t be imperfect indeed, if it failed of giving 
such intimation of the contents as would be a-- 
bundantly sufficient for this purpose; 

The exemplars, more or fewer, would not any 
of them be on parchment: and. for instruments 
which aim at permanence, unapr English law, 

Sirchment is the substratum in present use« 
ut paper possesses permanence to a degree al- 
together sufficient for the purpose: ana it was 
not by superiority to paper, but by non-exisu 
tence of paper, that parchment was brought into 
use. 

From a slip of no more than two fingers 
breadth, parchment for instruments of contract 
has, together with the tenor of the instruments 
themselves, swelled to the largest size which tlitf 
bulk of the animal will afford : and, in the arti- 
cle of breadth, that size is eminently inconve- 
nient : when the eye has reached the end of one 
line, to find the next to it is a problem, which, 
to an unpractised eye, is in no small degree diffi- 
cult to solve. 

The use of promulgation paper, provided with 
a printed boraer, presenting, m tenor or in the 
way of reference, such dispositions of law as are 
applicable to the subject, has been already brought 
to view. But, by having the margin thus mr- 
nished out by the operations of the printing- 
press, the body of the sheet need not be rendered 
the less susceptible of being applied to the in^ 
ventions above mentioned. 

In the eye of the minister of finance, in com- 
parison with any the slightest degree of supposed 
facility in the collection of revenue, all other ob- 
jects put together, justice and every security it is 
capable of affording, are Of no Value. Haa they 
any, it would not become the object of so many 
sincere and effective though indirect prohibitions, 
while injustice is combated by so many direct 
and inefiectual ones. 

But, on this occasion as on others, that arbiter 
of human destiny would as little be in want of 
the means, as or the desire, of taking care of 
himself. 

• Provided always (as Was observed in Chap. 
III.} that sufficient means have been taken for 
making it perfectly certain, that no person who 
can ever have occasion to enter into any of the 
sorts of contract in question, shall be unapprized 
of the necessity of obtaining the assistance of at 
.notary. 

Oo 
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hnmoreable pioperty will be rogiurded as con- 1 
•tituting.a class in relation to which the de- ' 
mand for registration is in a particular degree 
manifest and incontestable : but these are the 
cases in which the scientific assistance of a 
professional man is most apt to be needed, 
and the certainty.of.qbtaiiung it within time 
most entire. 

The intervention of an assistant of this 
description being then supposed, — ^in his per- 
son the legisbtor has a security for the ob- 
servance of this, as of all other, forntalities, 
which it shall have been thought fit to pre- 
scribe. 

The exemplar being reserved in liis hands 
for the purpose, — ^to him, under a penalty, it 
belongs to transmit to the proper register 
office such exemplar within the space of tir^ 
prescribed. 

To him it might belong to keep an appro- 
priate boo^, or set of books, in whidi, under 
a set of heads prescribed by the legislator 
([prescribed with a view to ihe uses, as above 
indicated,) entry shaU be made of each con- 
tract in whidi he has been concerned. 

The office of each such notary becomes 
thus, to the extent of the business of this sort 
done by him, a sort of register office : and, of 
every such book, an exemplar might be pe- 
riodicid^y transmitted to the register office 
belonging to the county or otiier district 
within which his residence is situated. 

Such seem to be the means whidi histice 
and rea$on recommend for ensuring me <^ 
servance of this as of other formalities. Un- 
der the influence of the partnership interest 
begotten by the fee-gathering system, CKs^om 
has established a very different one. Jn this 
case, as in the case of operations and instru^ 
pents of procedure, nfdlify U the consequence 
of non-observance: without any tcderable 
ground for supposing that uoHee of such con- 
sequence will umformly be received — that 
the party will be apprized of the sword hung 
by a hair over his head — without any tbiug 
done by the legislator towards rendering it 
probable. For the neglect comnutted by one 
man, punishment, and without regard to 
proportion, inflicted on another; — for the 
misbehaviour of the inferior member of ihe 
law-partnership, the aitomejft punishment in- 
flicted by the superior members of the same 
partnership, the judges, on the attorney's 
eiient, the party who had no share in die 
blame. 

IV. Mode of notification and reference. 

To the first clause or paragraph of a scheme 
for registration grounded on the current prin- 
ciples, I read a marginal content in these 
words: — ** No deed, will, or codicil affect- 
ing land, to be vaMd, unless enrolled withm 
six months ; or three years, if the deed or 
will be executed without the kingdom." And 
then, to a second clause or paragraph — ** The 



enrolment to be iio^ to all persons." An# 
afterwards another:-**'* No iand to be aC- 
fected by a judgment, unless notice ktft at 
the reference office." 

If, in ihe instfmce of every *' deed, will, 
and codicil affecting land," on the maigin of 
the paper on which the instrument w^as^writ- 
ten, the text of a poHion of law were printed* 
denouncing invalidity (as above) as the peioi^ 
consequence of the neglect in question, vi«. 
the non-enroUaentwitlun the appointed time» 
— ^the injustice <)f tiiie poovision woiU4 in 
part at least, be doncAway : the client would 
be punished for nfiijleet which would be the 
act 4>f his lawyer ; but the act required to be 
performed would not be altogether out of ^e 
power of him on whom the ^ligation <^ per- 
forming it was imposed. 

If, in the instance of every deed serving 
for the purchase of land, or for the lending of 
money on the security of land, on the nuu-gin 
of the paper were to be found in like maniMir 
an intimation of the existence of a system 
of register (ffices, adapted to the purpose in 
question, — togetiier with a recommendation 
to search the proper register office, for tjbe 
purpose of ascertalmng whether the land in 
quiestion had been the subject of any sudi 
disposition remaining still in force ; — in this 
way (supposing moreover the practical obser- 
vance of the provision prescribing r^;istra« 
tiop«) notice of the enrooment— - real notice^ 
not merely constructive, t. e. sham notice.^ 
wpuld be given, if not to all perms, at any 
rate to all persons concerned in point of in- 
terest in the rec^pt of it. 

Six months are, on the above plan, allowed 
for the operation of enrolment. Within the 
six months, in confidence of the non-existencg 
of any such contract affecting ihe land in 
question, a man purchases the land, and pays 
tiie money to l^e seller, who goes oS with it. 
The money gone, then comes the enrolment ; 
the sole professed object of which is to pre- 
vent the pigment which has been made. 

Should any real desire of opposing effectual 
prevention to sudi mischief be entertained, 
the course pursued wiH be somewhat differ- 
ent. A set of heads, adapted as above, being 
preappointed by the legislator (and a very 
short and simple one wiU be adequate for the 
purpose ;) the notary, having prepared, along 
with the instrument of contract, a Icitter of 
advice addressed to the register office, in 
whidi letter of advice is coirtabed a memo- 
randum of the contract^ containing an intim»> 
tion of the matter bdonging to those several 
heads (viz. names of the parties, situation and 
quantity of the land, general nature of the 
disposition made of it, whether sale, setUe- 
raent, lease, or mortgi^) brings it, together 
with the instrument or contract, to the place 
appointed for the execution of the instrument 
of contract ; audi 9» sops i^ the ceremony baa . 
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been performed, delirertin'af the next poft- 
office sach letter of advice; obtaining from 
the postmaster or his sabstltnte, his ngnatnre 
to a receipt, also ready prepared, and in which 
the direction inscribed on the letter^ of advice 
is transcribed. 

In the memorandnra of which the substance 
of this letter of advice is composed, notice 
sufficient to answer at leatst' the temporary 
purpose would be already given ; as the caveat 
preparatory to an inyentioa-patent answers 
for the time the purpose of the patent itself. 
But the very bod jr (^ the instrument of con- 
tract itself, — why need it wait longer ? An 
exemplar for the collateral purpose being id- 
ready brought into existence along with the 
other exemplars allotted to the dkect purpose 
of the contract, there will be no more dif- 
ficulty in sending by the satne conveyance, 
and at the same time, this complete exem- 
plar, than the compressed and imper&ct mi- 
nute of it. 

The letter of adoice w thinsmitted (as 
above) to the register office, and deposited, 
m filed (to use the lawyer's word) in that 
office, serves, from the instant at wMch it'is* 
80 deposited, for the information of sean^ 
era: i, e, of persons having occasion to learn^ 
whether any contract has been entered into, 
whereby the state of the property of tht land 
in question is affected. 

Thus, then, the purpose of searchers is 
answered. But the security and tranquillity 
of the notary by whom the menM>randiwi or 
exemplar of the contract was transmitted; 
remains to be provided for. 

For this purpose, instead of one exemplar 
of the memorandum (as above,) he sends tWo 
to the register office.* Of these two, one 
remains in the office (as above ;) the other is 
re-transmitted to him by the same convey- 
ance, having first teceived, besides the direc- 
lion, an adbiowle%mettt of receipt, dated 
and s^ed by one of tbt derks' belonging to 
the office ; to whose onomastic signature may 
bb' added, aud -(for expedition) by a stamp, 
the words by which a designation is given of 
the office. 

If, besides the memotttidum of the con- 
thict,' it be a case in whiich an exemplar of the 
siune contract is to be deponted at the office; 
whether on that same day or a subsequent 
one ; — in tills case, instead' of two exemplars 
of the memorandum, the notary sends to the 
office three. One remains at the office ras 
above;) another is re-transmitted to him nmt 
the mark of acknowledgment (a» above ;) the 
third, being re-transmitted to him otithe di^ 
on which the instrument of contract is re- 
ceived at the office, serves, by the addition of 
a few words, for the acknowledgmettt of the 
receipt of the instrument of contract so re- 

* The produce of the copying aitparatus al- 
leady spoken oi^ 



ceived : — ** Received this day, the deed of 
which the above i» the meinorandmn,'*\ . 

y. Mode of designation, in case of land. 

A short hint on this subject may not be 
without ita uses. 

A geometrical survey of the island of Great 
Britain by order of government has for many 
years been in hand. Among the purposes to 
which that important work will be found 
applicable, that of serving for the designation 
of portions of land, for the purpose of con- 
veyances and other contracto, may, it should 
seem, be numbered. 

In the vestry-room, or any other more con- 
venient place, in the custody of the minister, 
or minister and duirch wardens, of each pv ish, 
might be deposited a copy of that part of the 
map whidi exhibita so much of the land as is 
contained within the precincts of that parbh. 
The map may be divided into squares, and, 
in deeds, the portion oriand in question de- 
scribed by reference to the squares. 

In, and in the near neighbourhood o^ a 
town or village, such part of the ground as is 
already covered, or likely to be soon covered, 
by buildings, mig^t require to be exhibited 
by a separate map> constructed upon a larger 
scale.^ 

Eadi paridi being tiius provided with its 
authoritative map, here would a standard of 
reference, to wluch, in all suite in which 
situation and quantity of a portion of land 
came in question, rdierence should be made: 
made, in the first place in the instrument of 
demand, then in the instrument of defence, 
and lastly, in the- judgment. || 



i* In Scotland, enrolment in the register of 
sibdnes constitutes a title to land, with which 
no unenroUed title can interfere ; and enrolled or 
reooided titles have precedence according to the 
date of their presentation to the registrar. The 
person who first produces his instrument of sa- 
fline for enrolment, is thus preferable to a prior 
purchaser. The instrument of sasine is die no- 
tarial record of the act of taking sasfhe or in- 
ftftment on the land, which is ineffisctual unless 
theinstxument be presented to the rexistiar within 
sixty dajrs after the ceremony.— jBd 

4: By the oonyexitv and inequality of the 
earth's surfiu^ difficulties will be proouced re- 
specting the adjustment of the mensuration of 
the minute portmns liable to become the subject 
of legal opntracts, to the mensuration of the 
whole. But, bygeometricians, by whom the na« 
tute of these difl^^ties is understood, the means 
of obviating and surmoui^ting them to a d^ree 
sufficient for practice will also be uhderstoocL* 

II Under the fee-gathering system, in English 
practice,— uncertainty, not certainty, being the 
real end of iudicttture,— in the instrument of de- 
mand(the declaration in the aetiob o{ ejectment,) 
not so much as an approximation towards the 
description of the quantity really in dispute is 
attempted. The ju^mentnaving no other basis 
than the instrument of demand, no information 
respecting quantity is affi)rded by what is called 

• See above, Vol V. p* 428. 
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§ 3. Limits to the application of the practice 
of transcriptitious registration. 

As iff case of collection of evidence, and 
other judicial operations, so in the case of 
contracts, — notification, though in some re- 
spects purely beneficial, will in other respects 
be, in some cases, and with reference to 
some description of persons, pernicious. 

From this consideration, two objects of soli- 
citude are imposed upon the legislator; viz. 

1. Not to require or permit divulgation, 
where the mischief of it, when carried to the 
necessary extent, is deemed preponderant 
over the good. 

2. Where the good is preponderant over 
the mischief, still not to cause or suffer the 
communication to be made or received by 
any persons, in relation to whom either no 
benefit accrues, or, i( any, not to such an 
amount as to outweigh that of the mischief 
done to others. 

So far as the act of registration is purely 
optional — not performable but at the in- 
stance of the only party or parties interested, 
and, in case of divers parties, of all the par- 
ties interested, — the practice can have no 
peed of limitation. 

But, by the very act of registration, the 
existence of the contract is exposed in some 
sort to disclosure. 

If, in such oases, non-disdosure, so fiir as 
practicable, be upon the whole desirable, — 
then comes the question, what, consistently 
with the act of registration, shall be the ar- 
rangements taken to prevent it? 

This case is in a manner confined to last 
wills : under which denomination may be in- 
cluded, if there be any difference, gratuitous 
dispositions of property made by a single per- 
son, not to take effect till his death, and re- 
vocable by him at any time during lus life. 

A contract of this sort it may happen to a 
man to be desirous of depositing in a public 
register office for safe custody. In such a 
case, a desire natural to every man is to con- 
ceal the particular terms of it. This object 
may, in such a place, be effectually secured, 
by the universally known expedients of fold- 
ing up and sealing. But in such a case it is 
not always enough to a man that the parti- 
cular terms of the disposition made by him 
should be unknown: it is frequently of es- 
sential importance to him that the fiict of his 
having made any disposition of that nature 
should remain equally unknown and undis- 

the record, in which the declaration and jud^- 
ment are compared. When the judgment is m 
favour of the plaintiff, possession is given -.-not 
by the judge to the plaintiff — but by the plain- 
tiff, with the privity and assisUnce of the sheriff 
(who on this occasion acts under the authority 
of, but without any directions from the judge,) 
«r-by the plajuitjiff, t|t hj|^ own peril, to himself 



coverable. This object may with little dan- 
ger of failure be accomplished, by the equally 
obvious expedient of a solemn eng^ement 
to that effect entered into, and universally 
known to be entered into, by the several of- 
ficers belonging to the office. 

On the mode of correspondence between 
the individual and the office in this particular 
case, no separate observation need here be 
made. Of what has been said on that subject 
in a former section, the application to the 
present case is sufficiently obvious. 

In the case of a last will, concealment can- 
not operate to the injury of anybody: property 
is not bound by it till the death of the party . 
takes place, and then the concealment may 
be, ought to be, and naturally will be, at au 
end. 

It is only where the interests of third per- 
sons of a particular description are liable to 
be affected by the contract, if concealed from 
third persons of that description, — in which 
case, on that consideration, it is proposed to 
render registration compulsory, — that any 
question can arise concerning the degree of 
secrecy, if any, which is proper, and the ar- 
rangements fit to be taken in the view of 
securing it. 

Taken in its totality, the subject of con- 
tracts is to such a degree multifarious as well 
as extensive, that, in treating of it, to give 
to conception a determinate object, here as 
elsewhere, it will be of use to take, in the 
first instance at least, a particular class of 
contracts : say, for instance, in consideration 
of their superior importance, those which af- 
fect property in immoveables. 

In this instance, is it of use upon the whole 
that secrecy in any degree, secrecy as against 
anybody, should be preserved ? 

Those who contend for the affirmative, will, 
on these occasions, be apt to deal in generals. 
All fiunilies have their secrets ; from the di- 
vulgation of which, great mortification and 
inconvenience may arise. The state of a man's 
property is universally regarded as being of 
the number. In the case of commercial men» 
when revenue has been the object, particular 
arrangements, having for their professed ob- 
ject the preservation of secrecy, have, under 
the British government, with much anxiety 
been established by law. 

Answer: — By the communications neces- 
sary to the collection of the property taxes,, 
— by these communications, if divulged, or 
made public, or rendered generally accessi- 
ble, the totality of a man's property woul^ 
be made known. But, by no such registra- 
tion as it could be proposed to apply to con- 
tracts, would the whole of his property be 
made known or knowable. 

The only case in which it could be sup- 
posed that, by the registration of contracts,, 
the st^te of t^ man's property would b« dii^ 



Digitized by 



Google 



Crt. XI.] PREAPPOINTED — TRANSCRIPTITIOUS REGISTRATION. 561 



closed, is that of a contract affecting land 
(say a mortgage, or a marriage-settlement,) 
ill the instance of a man, the bulk of whose 
property consists in land. 

By a marriage-settlement, if known, no 
property is pointed out as departed out of the 
family. The property indeed, to the extent 
of that which is the subject of the settlement, 
is shown not to be liable to be disposed of, 
beyond the lifetime of the present possessor, 
in discharge of debts. But that is the very 
thing which individuals in general are in 
point of interest concerned, and in point of 
justice intitled, to know ; — viz. lest, by trust- 
ing their money or money's-worth to one who, 
knowing he has not wherewithal, intends 
not to reimburse them, they should be de- 
frauded. 

Even by a mortgage ^-taking the state of 
the family on the footing of that transaction 
alone — it can never be known that any di- 
minution of property has taken place. To 
make improvements, by which the property 
may be augmented, or provide for incum- 
brances, the existence of which is already 
matter of notoriety, such as the payment of 
younger children's fortunes, may have been 
the object. 

But — in so iar as the effect of the mort- 
gage is to place property out of the reach of 
creditors, out of the reach of justice — in so 
far is it matter of justice that the transac- 
tion should be generally known ; lest, as in 
the former case, fraud should take place.* 

The defraudment of creditors, for want of 
knowledge of the contract, is a mischief (it 
may be said) that will only have place in here 
and there an instance: in no case but in the 
case of prodigality, which, according to the 
well known and practically useful observa- 
tion of Adam Smith, is a case comparatively 
rare ; whereas, by the divulgation of such con- 
tracts, a misdiief is produced which extends 
to everybody. 

Be it so. But this supposed mischief, the 
result of the disclosure of mortgages, when 
it does take place, — what, after all, does it 
amount to ? 

When everything is distinctly explained, it 
amounts to neither more nor less than this ; 
viz. that a man is prevented from causing his 
neighbours and acquaintance to suppose his 
property to be greater than it is. But of 
this prevention, where is the real mischief ? 
What harm, even if he should be prevented 
from obtaining, if not money, at least repu- 
.tation, on false pretences — that sort of re- 
putation which consists in the opinion of a 
man's being possessed of money ? 

To obtain money, or money's-worth, upon 



* In Scotland by the system of registration 
above alluded to (p. 579, note +,) no mortgage or 
heritable burden can be mi^e real without re- 



false pretences, is made punishable — is treat- 
ed as a crime next to capital. To obtain ad- 
vantage in any other shape — in any of those 
shapes in which it is (as in most shapes it is) 
transmutable into money, need not certainly 
be punished in the same degree ; but to what 
good end of morality or policy can it be pro- 
tected and encouraged ? 

Supposing it a settled point, that, in rela- 
tion to contracts affecting land, indiscriminate 
publicity ought to be granted, the channels 
and the means are sufficiently obvious. Ne ws- 
papers are employed for giving publicity to 
declarations of bankruptcy and to dissolutions 
of partnerships : newspapers, and in particu- 
lar the local newspapers of each county, or 
correspondent territorial district, might be 
employed for giving publicity to all contracts 
by which land in that district is afflicted. 

Not that, even for the purpose of limited 
and appropriate notification, this indiscri- 
minate but momentary mode of divulgation 
would be sufficient : the day past, the news- 
paper of the day is forgotten. For search to be 
performed at any time, a register office would 
not the less be necessary. 

§ 4. Importance of reducing within compass 
the matter to be transcribed. — Aberrations 
of English practice in this respect. 

If improving in point of extent and utility 
the practice of transcriptitious registration, be 
among the ends which the legislator ought to 
propose to himself, two main objects, in the 
character of means, call for his regard : 1. The 
giving facility to the operation, viz. that of 
transcription itself; 2. The reducing within 
compass the matter to be transcribed. 

Everywhere, under the influence of the 
fee-gathering system, the business of penning 
instruments of contract (the business of con- 
veyancing as it b called) having been the work 
of the fee-gathering partnership. Judge and 
Co., executed under the impuUe and direc- 
tion of the interest of the firm — an interest 
acting in a direction diametrically opposite to 
that of the community at large, and thereby 
directly repugnant to the ends of justice, — 
the object, in the case of these legalized ex- 
pressions of private will, as in the case of the 
expressions of public will, has been, — what? 
To render, to the extent of the patience of a 
deluded people, every discourse belonging to 
this class, as ill-adapted as posuble to the com- 
mon purposes of discourse — to the purposes 
which, in every discourse, of this most impor- 
tant class in particular, ought to be aimed at 
with more especial care : ~-:-in a word, to ren- 
der it as obscure, as ambiguous, and, for the 
joint purposes of obscurity and ambiguousness, 
as unnatural, and absurd, and voluminous, aa 
possible : to add to the natural obscurity of 
the subject, as much factitious obscurity and 
impenetrability as could be given to it by th^ 
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boundless aocunraladoii of excreinentitioiis 
matter, as disgusting and^repulsiveas it could 
be made to the taste, as well as impenetrable 
to the understanding, of the non-lawyer; 
that is, of every individual who is not paid for 
wading through it. 

On this as on other parts oi the fidd of 
legal lucre, there has been of course aperpe- 
tual contest, and trbl<^ skill, as-between the 
lawyers of die sevend civilised nadons : but 
by the English lawyer (unless, in this part of 
the race, the exertions of the Scotdi lawyer 
should be found to afford, in some respects^ 
an exception,) all competitors of all other na« 
tions have been left &r behind. So far as 
concerns the mere heaping of words upon 
words, his' exertions, or the frmt of them, may 
perhaps have been equidled or exceeded. But 
in the practice of what is called^tdn^ legal 
fiction, — the most pernicious «nd basest sort 
of lying — lying by or with the concurrence 
and support; as w^ as^ for the profit; of the 
judge, — hehasfoondan implement, in the 
use Cff whidi he has in « manner stood aionOi 
By the help of tjus instrument- of fraud- and 
extortion, he has contrived to make the indi- 
vidual pay,.as if it were the plain and honest 
expression of his will, f6r a tissue of absurdi- 
ties, which have no more natural connexion 
with it than a chlipter out of the adventures 
of Baton MuncfatMistD, or the talesof' Mother 
Qoose.* 

In amarriag«-scttlMaent drawn bya-French 
or a- German lamryer, there may possibly be^ 
(though it is difficult to conceive> how there 
should be) as jnany useless and thence per- 
nkious wordS) as-ivtbe non-mendacious 'pasts 
of the compouiion> o£ his brother of Ihe trade- 
in Engfende but, in so fiM aamorality'iscon- 
cemod, if veracity be conudered asia.brandi' 
of it, the most •' dishonest corapoaitioo of the^ 
FrenchmaooP'the Grerraatt) is^ w comparison 
with that of tbeEnglish ottorne^ and his asso- 
ciates (for th» work for which a sinj^ hand 
suffices on the continent is in-^ England the 
work of legioo,) theiaag«ag«vo£siaoerity,and 
truth. 

To substitute truth to fals^ood, commvn 
sense to absurdity^ would require nothing new* 
but tMl/on the part of the English legislator j 
Of theexertioD'aiidingenuity which is lavished 
in the service of injustice^ a^ small portion> 
would suiBice' for the purposes oljustioe* 

Already the legislator is in useta gtvv* for- 
mularies fiw judgments of conviction: l«t<htm 
extend the application of the same ineon- 
testably wefol principleand honest pracdoe to 
instruments of contract, to conveyances*- 

• Fines, reeoveries,* lease and release, morU 
gage, &C.,. terms assignable ad in/initum, have 
nothing to match them<ont of England; 

* Fines and reeofcnes aieaboliihfd by 3.&u4 

W. IV. c li.r^£iL 



Not a fiction but is capable of being trans- 
lated, and occadonally is translated, into thc^ 
language of truth. Bam the original, by the 
hands by which so many less noaous nuisances 
have been burnt, — burn ihe original, and 
employ the translation in its stead. Fiction 
is no more necessary- to justice^ than poison 
is to sustenance. 

To the mass of judicial lying called a fine 
— to the other mass of judicial lyii^ csdled a 
recotxn^i substitute the plain truth, by which 
the legal operation of eillter might be dedured 
in hsJf a doz^ lines. To the lease and re- 
lease, substitute the ^a^Wn^, to wliidi these 
two correspondent masses- of fiilsehood and 
absurdity have themselves been substituted. 
In the case <^ the mortgage, declsvethmtirighi 
of possession to be eventual, which neither la 
nor is meant to be anything morek 

All these instruments of frand^ and recep- 
tades of falsehood and absurdity, teem with 
fees ; in comparison with which, all else is, in 
the eye of a fee-fedlawyer, withowt value. But 
fraud, howsoever necessaty to 'the creation, 
would not be necessary to the preservation, of 
xne leeSk 



CHAPTER Xn. 

OF THE FRINCIPLF OF PKEAFPOINTEt) EVI- 
DENCE AS EXEMPLIFIED Iff TBS CASE OF 
EEAL EVIDENCfi (EVIDENCE FROK TmNOB.) 

The subject of re«/ evidence will be fully 
con^dered in the next :bo^.f "Hiere will, 
however, be no inconvenience in saying here 
what seems fit to be saidiwith! respect to the 
applicatioa of the prindi^ of preappointed 
evidence to the field <^ real evidence. 

The demand for instruction on this subject 
isnot very oonsideraUe. But conception may 
be assisted, and the purpose of illintration 
answered^ by bringing to view some of the 
most remarkable instances in which this ap- 
plication has been, and ccmtinues to be, ge- 
nerally made. 

In the caseof immoveable property^ the 
fences of various kinds, by which intrusion 
imm various sources is, widi « degree of suc- 
cess mora or less complete, endeavoured to 
be guarded against, serve at any rate for the 
delineation of J)otmdarie$f and thence of the 
dimen«ons of the space contained within 
them. In the case of landmarks, the purpose 
is confined to the mere delineation, or rather 
indication, of boundaries. 

The function, which, in the case of boun- 
daries, is permanently performed in* relation 
to portions of immoveable property — to quan- 
tities carved out, as it were^ of the surfiuse of 
the globe which we inhabit — is performed 
occasionally in.relation to masses of moveable 

t Book V. Circumstantiali Chap. IIL 
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property, by the several atandacds of weight 
and measure : chiefly on the occasion of their 
changing owners, or on the occasion of their 
consumption, or chsBge of £Qtm, inthe hands 
of the same owner. 

Proprietary marks— jnadcs of ownership — 
may be considered as articles of preappointed 
real evidence ; unless they be considered as 
constituting so many symhti^c modes of sig- 
nature, indiostire of 'the proprietor, by being 
sagnifk»tive of his naaoe. At any rate, and 
whether of real or wratten, they are so many 
articles of preappointed .evidence. 

Imprinted upon anyisiAiiect-matt^ of pro- 
perty, the psoprietor^ name at length wimdd 
i>e unqnestiomdbily an article of written evi- 
dence : no less so the initials, as in the case 
of <x. R. for George Rex. But when, instead 
of the 6. JR., come tiie broad arrow on timber, 
or the strand in sail-cloth, then eomes the 
doubt (happfly altogether an immaterial one) 
«8 between wittten and real evidence. 

Hydrometers, thermometers, and dectro- 
meters, are so maayotker standards of quaHty, 
confined, each of them, in its appUoatioD, to 
• particular species of body. 

As standards or indexes of fdonUijf^ so 
mi^ standards or indexes of qufdUf^ be con- 
sidered as so many articles or sources of real 
evidence. Where quriity depends upon pro- 
portions as 4ietween the elements of the same 
compound body, standards of quantity serve 
in this way in the character of standards of 
quality. 

Thus, different species of hydrometersserve 
for indicating 4^ proportional quantities as 
between alcohol and water, and thenee ihe 
strength of the lurdent spirits composed of 
the two ingredients. Applied to infusions of 
mah, or other fermentable matters, a similar 
instrument, under the name of saediarometer, 
serves forindicationoftheproportiotts between 
the quantity of sugar and other fermentable 
matters mixed with t^ water, and thenoe iAie 
strength imd value of the wort. 

Touchstones serve as standards of quality, 
by indicating proportions as bet ween the noble 
and ignoble metals. 

Bfint marks applied in the same view, wear 
an ambiguous aspect ; being referable either 
to the head of real or written, circumstantial 
or direct i^fieial evidence. 

The following are other examples of pre- 
appointed real evidence : — 

In the hands of the importer or manufac- 
turer, taxes are imposed upon various sorts of 
goods ; that is, previously to the distribution 
made of eadi article in the way of sale, he is 
subjected to the obligation of paying to the 
officers of the public revenue a sum of money 
proportioned to the quantity and quality of 
the article. Upon the outside of each packet 
containing a determinate quantity of ike ar- 
ticle, a stamp or other mark^ is appointed to 



be impressed by the officer of die revenue, on 
receipt of the sjam assessed upon H. The 
existence of any such article, in a certain 
quantity, not provided with sndi a stamp or 
mark, is at the same time dkected to be re- 
ceived as sufficient evidence of the species 
of delinquency oonsbting in the ^non-payment 
of the appointed itax. 

For reasons, the policy of which is a ques- 
tion foreign to ihe present ^purpose, Hbe ac«- 
portation of sheep and riieep's wool was for 
a long time thought fit to be prdnbited. For 
the enforcement of Ihis prdbibition, a pro* 
vision is inserted, prohifaiting the packing of 
this species of oammodity in masses exceed- 
ing a certain quantity (141b.} waiess it be im 
packages of a oortain description, bearing on 
the outidde the word ' Wool' in conspicuous 
letters of not less than a certain kngth (3 
indies.*^ Thus it is tint the eiastoioe of 
a quantity above the snudl quantity so al- 
lowed — otherwise than in one of the sorts 
of packages so expressly allowed, and bear- 
ing on the outside of it ^e above-mentioned 
positive evidence of its contents~^ is, in any 
place of the descripitioa in that behalf speci- 
fied, preappoinied to be received as an artido 
of negative evidence sufficient to warrant a 
dednon convicting the (Hroprietor (or other 
person having the artide in his possessbn) of 
an individual act, belonging to the species of 
acts which the law has en this oooaaiBn thoi^hi 
fit to insert in the catalogue of pnnishabia 
offences. 

Standards of quality have already been 
mentioned as among the already established 
applications of the principle <}£ preappointed 
to real evidence. 

But, in many instances, an indiaatioB of 
the maker of the artide is either the best 
or the only evidence of its quality that can 
be presented to the cognisance of a persim 
whose interest, in the diaraeter of an owner 
or occupier, it is, to possess a just conception 
of it. 

Compared with the instances alreadybrought 
to view, such evMence of quality may be con- 
sidered as belohging rather to the head of 
circumstantial than of direct evidence. Per- 
haps even those others might be considered 
in the same character: but be this as it may, 
how satisfactory a spedes of evidence it is in 
many cases, scarce any person but has had 
occasion to observe. 

Where a manulacturer has obtained a re- 
putation on the score of the quality of his 
goods, he is not apt to be insensible to. the 
value of it, or to fail of taking measures, so 
&r as depends upon himsd^ for availing him- 
self of it : vie. by exhiluting, according to the 
nature of the goods, either upon the face of 
the goods themsdves, or of the receptacles in 

•38Geo.IILc.38,§28. 
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which they are kept, an intimation of the 
hand from which they came. 

Unfortunately, — by the same interest by 
which the real maker of superior goods is 
«xdted to make known to individuals in ge- 
neral, in the quality of possible customers, 
the hand of the real maker from whom they 
received their quality, and from whom ac- 
cordingly other goods of equal quality may 
naturally be expected for the same price, — 
other manufacturers of goods, of the same 
denomination but of inferior quality, are ex- 
cited to have recourse to that species of fraud 
which consists in causing these inferior goods 
to be considered as having been the work of 
the same hand. 

A practice of this kind is neither more nor 
less than a species of fraud — a species of for- 
gery : possessing, if not in equal degree, in the 
same kind (to a considerable extent at least) 
the characters of that crime. 

The injury, of which it is the instrument, 
falls in three distinguishable shapes, and on 
two different descriptions of persons : — 

1. On the purchaser, who — the inferior 
goods being imposed on him for the superior 
•-4& defrauded to the amount of the difference 
in value. 

2. On the maker of the superior goods, the 
rival manufacturer, who->.tbe inferior goods 
being purchased instead of his superior ones, 
is thus injured in his property, defrauded 
to the amount of the profit upon the goods 
purchased, — in consequence of the deception 
and consequent mistake. 

3. On the superior maker again, who, be- 
sides losing the credit attached to the author- 
ship of the superior goods which he really 
made, is saddled with the discredit attached 
to the inferior goods which he did not make, 
— and is thus injured in respect of his pro- 
fessional reputation : and, reputation being in 
this sort of case a main source of property, 
he is thus, though in a remote and contingent 
way, injured in his property to an undefinable 
amount. 

In his character of guardian of the public 
morals, as well as in that of protector of in- 
dividual property, it seems incumbent on the 
legislator to do what depends on him towards 
the suppression of fraud in this shape. Hap- 
pily — notwithstanding the names of fraud 
and forgery, which with so indisputable a pro- 
priety may be attributed to it — measures 
attended with little rigour, with rigour far 
inferior to that which is practised in the case 
of the most common and most formidable of 
the offences characterized by that name, pro- 
mise to be sufficient. 

Of the measures that seem requisite in this 
view, intimation may be made under four 
heads: — viz. 1. Prohibition ; 2. Registra- 
tion ; 3. Procedure (summary ;) 4. Penalty. 
Under each, a very slight and general de- 



signation is all that room can be found for is 
this place. 

1. Prohibition. If, on goods of all sorts 
without exception, names and descriptions 
sufficient in aU cases for distinction could be 
delineated, — prohibition, under a slight pe- 
nalty, and without registration, might suffice. 
But the contrary is beyond dispute. 

2. Registration. Offices for this purpose 
would need to be instituted : number and si- 
tuation depending on local circumstances. But, 
how dissimilar soever the nature of the good», 
one office at a place might serve for all. 

Subjects of registration, the mark which 
each manufacturer might think fit to employ, 
according to the nature of the goods. The 
use of the register is, that, a manufacturer 
having made choice of his mark, no other 
manufacturer in the same line shall be at li- 
berty to employ either that same mark, or a 
mark likely to be mistaken for it. To secure 
a sufficient degree of diversity, a previous 
licence would, if not absolutely necessary, be 
at any rate of use. On the other hand, the 
danger of arbitrary power, and of consequent 
oppression or extortion, would require to be 
taken into the account. 

For the establishment of the office, com- 
pulsion applied to any purpose would neither 
be necessary nor proper. No compulsion ap- 
plied to persons not sharing in the benefit, to 
force them to share in the burthen : in other 
words, no salary at the public charge. No 
compulsion to force any manufacturer to re- 
gister his marks. By each individual in whose 
eyes the security is worth purchasing, it will 
be purchased. 

The danger would be — where the assign- 
ment of the marks required judgment, time, 
and attention — lest, if the fee for the licence 
were not left to be adjusted to the quantity 
of time and attention that might eventually 
be necessary, assignments should be rashly 
made or refiised : in the opposite case, lest 
here, as in the judicial offices, the opportu- 
nity of increasing official profit by unnecessary 
consumption or pretended consiunption of 
official time, should become a source of fac- 
titious delay, vexation, and expense — of a 
sort of secret litigation^ though without the 
name.* 

3. Procedure summary. A topic over and 
over again insisted on f is, that, except in 
the comparatively rare cases in which, by 



• B^ the act which gives a copyright in de- 
signs for manufacture mr a year, and m designs 
of castings, embossments, &c for three years 
(2 & 3. Vict, c 17,) a system of registration is 
appointed, and each article of manufacture, to 
entitle it to the protection of the act must have 
on it the name of the registered proprietor, the 
number on the register, and the date of registra- 
tion. — Ed. 

t See Scotch Reform, Letter 2 (VoL V.); and 
Book VIII. of the present work. 
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special causes, delay is rendered necessary, 
all judicature is unjust, that is not summary. 
But on this occasion, a special demand for 
summary procedure is created by divers cir- 
cumstances. To trace out, and secure for 
the purpose of justiciability, the forthcoming- 
ness of the forgerer, — investigation, a process 
not performable under any other than sum- 
mary (i. e. natural) procedure, will frequently 
be necessary. 

Regular or technical procedure being (in 
nine out of ten cases individually taken) as 
inapplicable to the purpose of honest litigants, 
ais it is, and was intended to be, favourable 
to the purpose of dishonest ones, — so in par- 
ticular is it in this. A suit in equity is as 
inapposite in the character of a remedy for an 
honest plaintiff, as it is infallible in the cha- 
racter of an instrument for crushing an honest 
defendant, whose pecuniary circumstances are 
such as to disable him from resisting it. 

4. Certainty and facility of conviction being 
afforded (as above) by the nature of the mode 
of procedure, — here, as elsewhere, the magni- 
tude of the penalty might be rendered trifling 
in comparison with what it becomes necessary 
to make it where factitious uncertainty, com- 
bined with the burthen of factitious delay and 
expense imposed on injured prosecutors, holds 
out invitation to delinquency. 

The shame of conviction, with the addition 
of the expense necessary to give it adequate 
publicity (the expense of prosecution having 
nothing factitious added to it, and the pro- 
secutor being indemnified for his share of it,) 
would be suflficient. Ordinary forgerers are 
almost always, in respect of pecuniary circum- 
stances, irresponsible : hence the pretence, 
and in some measure the necessity, for the 
rigour of the punishment in that case. For- 
gerers of this description are scarce ever, in 
the same respect, otherwise than responsible : 
sufficiently responsible, in respect of costs and 
penalty, as above. 

Forgerer. " But my wares are in fact no- 
thing inferior to the goods made by that man 



whose name gives him a monopoly as against 
me. This artifice is therefore an innocent one, 
and without which I could never hope to give 
myself a fair and equal chance." 

Legislator, " If your goods are no better 
than his, no injury is done to you : the same 
chance which has befriended him, might have 
befriended, and may at any time befriend, you. 

** If your goods become better, or, under 
the same goodness, cheaper, sooner or later 
customers will find out your superiority as 
they found out his : and then the tables will 
be turned in your favour, and you will be the 
monopolist. Bestir yourself. 

** Your wares, you sag, are as good as his: 
but how am I to be satisfied of their being so ? 
The evidence ojf customers — an impartial 
lot of evidence — is, by your own showing, 
against you : what have you to oppose to it? 

" In your instance ^you say) the forgerer's 
wares are as good as the wares of the man of 
established skill and reputation, whose name, 
or what is equivalent, he forges. Be it so. 
But how many vtdll there not be whose wares 
are inferior ! and the worse the wares, the 
greater the profit ; — the stronger, therefore, 
the inducement to the forgery, and therefore 
the probable number of the forgerers. 

** You and your more successful rival have, 
in my regard, no higher place the one than 
the other : my favour would lean rather on 
the side of customers, as being more nume- 
rous than makers. By favouring that state 
of things which holds out to each of you the 
best chance of a reward proportioned to his 
real merits, I excite each of you to exert his 
utmost to win the prize : and the greater your 
merits — the better the goods at the same 
price — thence the greater the advantage, the 
ever increasing advantage, to the people at 
large, in quality of customers."* 



* By the Letters-Patent amendment act, 5 &6 
WiL IV. c 83, a person forging the name of a 
patentee, for the purpose of making goods pass 
off as his patent commodity, is liable to a penalty 
of £50 (g 7.)-^^. 



END OF VOLUME VI. 
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